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FACTOR. 

Is  a  letter  wherewith  felons,  &c  are  branded  and  marked  with 
a  hot  iron,  on  their  being  admitted  to  the  benefit  of  clergy.  See 
this  Diet.  tit.  Clergy. 

FABRICK  LANDS,  Are  lands  given  towards  the  rebuilding  or 
repairing  of  cathedral  and  other  churches ;  for  in  ancient  times 
almost  every  person  gave  by  his  will  more  or  less,  to  the  fabrick  of 
the  cathedral  or  parish  church  where  he  lived ;  and  lands  thus 
given  were  called  fabrick  lands,  being  ad  fabricam  refiarandvm: 
these  lands  are  mentioned  in  the  stat.  12  Car.  II.  e.  8. 

FACTA  ARMORUM,  Feats  of  arms,  justs,  tournaments,  &c. 
Bis.  Job.  Bromfiton,  in  Rich.  1261. 

FACTO,  In  fact ;  as  where  any  thing  is  actually  d«ie,  &c.  See 
De  Facto. 

FACTOR,  The  agent  of  a  merchant  abroad,  residing  in  this 
country ;  or  e*  contra.  A  factor  is  authorized  by  a  letter  of  attor- 
ney, with  a  salary  or  allowance  for  his  care.  He  must  pursue  his 
commission  strictly ;  and  the  same  person  may  be  factor  for  many 
different  merchants.    Mai,  81. 

If  the  principal  give  the  factor  a  general  commission  to  act  for 
the  best,  he  may  do  for  him  as  he  thinks  fit;  but  otherwise  he  may 
not.  Though  in  commissions  at  this  time,  it  is  common  to  give 
the  factor  power  in  express  words  to  dispose  of  the  merchandise, 
and  deal  therein  as  if  it  were  his  own ;  by  which  the  factor's  ac- 
tions will  be  excused,  though  they  occasion  loss  to  his  principals 
Lex  Mercat,  Mai.  81.    Str.  1178. 

Goods  remitted  to  ^factor  ought  to  be  carefully  preserved  ;  and 
he  is  accountable  for  all  lawful  goods  which  shall  come  to  his 
hands;  yet  if  the  factor  buy  goods  for  his  principal,  and  they  re- 
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ceive  damage  after  in  his  possession,  through  no  negligence  of 
his,  the  principal  shall  bear  the  loss ;  and  if  a  factor  be  robbed,  he 
shall  be  discharged  in  account  brought  against  him  by  his  princi- 
pal.   4  Refi.  83.    See  tit.  Bailment. 

If  the  factor  has  orders  from  his  principal  not  to  sell  any  goods 
but  in  such  a  manner,  and  breaks  those  orders,  he  is  liable  to  the 
loss  or  damage  that  shall  be  received  thereby:  and  where  any 
goods  are  bought  or  exchanged  without  orders,  it  is  at  the  mer- 
chant's curtesy  whether  he  will  accept  of  them,  or  turn  them  on 
his  factor's  hands.  When  a  factor  has  bought  or  sold  goods  pur- 
suant to  orders,  he  is  immediately  to  give  advice  of  it  to  his  prin- 
cipal, lest  the  former  orders  should  be  contradicted  before  the  time 
kof  his  giving  notice,  whereby  his  reputation  might  possibly  suf- 
fer :  and  where  a  factor  has  made  a  considerable  profit  for  his  prin- 
cipal, he  must  take  due  care  in  the  disposition  of  the  same ;  for 
without  commission  or  particular  orders  he  is  answerable.  A  fac- 
tor shall  suffer  for  not  observing  orders ;  and  no  factor  acting  for 
another  man's  account  in  merchandise,  can  justify  receding  from 
the  orders  of  his  principal,  though  there  may  be  a  probability  of 
advantage  by  it ;  if  he  make  any  composition  with  creditors  with- 
out orders,  he  shall  answer  it  to  his  principal.    Lex  Mercatoria. 

Factors  ought  to  observe  the  contents  of  all  letters  from  their 
principals,  or  written  to  them  by  their  order.  A  merchant  is  an- 
swerable in  action  upon  the  case  for  the  deceits  of  his  factor,  in 
selling  goods  abroad ;  and  as  somebody  must  be  a  loser  by  such 
deceit,  it  is  more  reasonable  that  he  who  employs,  and  puts  confi- 
dence in  the  deceiver,  should  lose,  than  a  stranger.    1  Satk.  269. 

Factors  are  liable  to  the  statutes  concerning  bankrupts.  Stat.  5 
Geo.  II.  c.  30.  §  39.  See  tit.  Bankrupt.  Factor  not  to  buy  cattle  on 
his  own  account.    Stat.  31  Geo.  II.  r.  40.  §  II.    See  tit.  Cattle.  4 

A  bare  commission  to  a  factor  to  sell  and  dispose  of  merchandise 
is  not  suflicient  power  for  the  factor  to  entrust  any  person,  or  to 
give  a  further  day  of  payment  than  the  day  of  the  sale  of  the  goods  ; 
for  in  this  case,  on  the  delivery  of  the  one,  he  ougjit  to  receive  the 
other :  and  by  the  general  power  of  doing  as  if  it  were  his  own,  he 
may  not  trust  an  unreasonable  time,  viz.  beyond  one  or  three 
months,  &c.  the  usual  time  allowed  for  the  commodities  disposed 
of;  if  he  doth,  he  shall  be  answerable  to  his  principal  out  of  his 
own  estate.  1  Bute.  102.  But  in  2  C.  C.  57.  it  is  said,  that  by  his 
general  commission  a  factor  has  authority  to  sell  upon  credit. 

If  a  factor  buys  goods  on  account  of  his  principal,  where  he  is 
used  so  to  do,  the  contract  of  the  factor  shall  oblige  the  principal 
to  a  performance  of  the  bargain;  and  the  principal  is  the  proper 
person  to  be  prosecuted  on  non-performance;  but  if  the  factor  en- 
ters into  a  charter-party  of  affreightment  with  a  master  of  a  shin, 
the  contract  obliges  him  only;  unless  he  lades  aboard  generally 

IflFTrS Ufg?°?S'  then  both  the  principal  and  lading  become 
liable  for  the  freight,  and  not  the  factor.   Goldsb.  137 

It  is  a  general  rule  that  where  a  factor,  who  is  authorized  to  sell 
goods  in  his  own  name,  makes  the  buyer  debtor  to  himself,  though 
he  is  not  answerable  to  his  principal  for  the  debt,  if  the  money  be 
not  paid ;  yet  he  has  a  right  to  receive  it  if  it  be  paid,  and  his  re- 
ceipt is  a  discharge  to  the  buyer.  The  factor  may  comnel  such 
payment  by  action,  and  the  buyer  cannot  defend  uZseTbys^ 
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that  the  principal  was  indebted  to  him  more  than  the  amount. 
Cowfi.  255,  256,  Where  goods  are  sold  by  a  factor  at  his  own  risk, 
for  which  he  has  an  additional  allowance,  the  vendee  is  not  answer- 
able to  the  owner.    Stra.  1182.  See  Del  Credere. 

Though  a  factor  has  power  to  sell,  and  thereby  bind  his  princi- 
pal, yet  he  cannot  bind  or  affect  the  property  of  the  goods  by  pledg- 
ing them  as  a  security  for  his  "own  debt,  though  there  is  the  for- 
mality of  a  bill  of  parcels  and  a  receipt.  Stra.  1178. 

If  a  factor  sells  goods  as  his  own,  by  endorsement  of  the  bill  of 
lading,  though  no  delivery  is  made,  the  goods  being  at  sea,  the 
vendee  shall  keep  possession,  unless  fraud  appears  between  him 
and  the  factor.  4  Burr.  2046.  1  Black.  Reji.  629.  See  fioat,  the 
last  paragraph  of  this  article. 

It  hath  been  held  in  equity,  that  if  one  employs  a  factor,  and 
entrusts  him  with  the  disposal  of  merchandise,  and  the  factor  re- 
ceives the  money,  and  dies  indebted  in  debts  of  a  higher  nature, 
and  it  appears  by  evidence  that  this  money  was  vested  in  other 
goods,  and  remains  unpaid,  those  goods  shall  be  taken  as  part  of 
the  merchant's  estate,  and  not  the  factor's ;  but  if  the  factor  have 
the  money,  it  shall  be  looked  upon  as  the  factor's  estate,  and  must 
first  answer  the  debts  of  superior  creditors,  &c.  for  as  money  has 
no  ear-mark,  equity  cannot  follow  that  in  behalf  of  him  who  em- 
ployed the  factor.   1  Solk.  160. 

If  a  person  doth  employ  a  factor  to  sell  goods,  who  sells  them 
on  credit,  and  before  the  money  is  paid  dies  indebted  more  than 
his  assets  will  pay ;  this  money  shall  be  paid  to  the  principal  mer- 
chant, and  not  to  the  factor's  administrator,  but  thereout  must  be 
deducted  what  was  due  for  commission ;  for  a  factor  is  in  nature 
only  of  a  trustee  for  his  principal.    2  Fern.  638. 

Bills  remitted  to  a  factor  or  banker,  while  unpaid,  are  in  the 
nature  of  goods  unsold  ;  and  if  the  factor  become  bankrupt,  must 
be  returned  to  the  principal,  subject  to  such  lien  as  the  factor  may 
"s      have  thereon.    2  Black.  Refi.  1154. 

A  factor  has  a  lien  on  goods  consigned  to  him,  not  only  for  inci- 
dent charges,  but  as  *an  item  of  mutual  account,  for  the  general 
*      balance  due  to  him,  so  long  as  he  retains  the  possession  ;  if  he 
e      parts  with  the  possession,  he  parts  with  his  lien.    See  1  Burr.  489. 
S      1  Black.  Reft.  104.    If  he  be  surety  in  a  bond  for  his  principal,  he 
w      has  alien  on  the  price  of  the  goods  sold  by  him  for  his  principal, 
to  the  amount  of  the  sum  he  is  bound  for.   Cawfi.  251.    A  dyer, 
«      merely  as  a  manufacturer,  has  not  a  general  lien  ;  but  a  packer 
if      being  in  the  nature  of  a  factor  has.    4  Burr.  2214. 
:r         A  factor  has  no  lien  on  goods  for  a  general  balance,  unless  they 
ir      come  into  his  actual  possession  ;  and  if,  in  consideration  of  goods 
)i      being  consigned  to  him,  he  accept  bills  drawn  by  the  consignor, 
ly      and  pay  part  of  the  freight,  and  become  insolvent  before  the  bills 
are  due,  and  before  the  goods  get  into  his  actual  possession,  the 
consignor  may  stop  them  in  transitu.    1  Term  Refi.  1 19„    If  a 
1       factor  accept  bills  drawn  by  his  principal  upon  the  faith  of  con- 
l       signments  agreed  to  be  made  by  the  principal  to  the  factor,  and 
c      both  of  them  become  bankrupts  before  a  cargo  consigned  come 
>      into  possession  of  the  factor,  the  factor's  assignees  have  no  pro- 
perty in  such  cargo,  and  cannot  recover  the  produce  of  it  against 
the  assignees  of  the  principal,  if  the  latter  have  sold  it,  and  re- 
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ceived  the  purchase-money.  1  Term  Reft.  783.  See  4  Bro.  P.  C. 
(8vq.  ed*)  47. 

The  consignor  may  stop  goods  in  transitu  before  they  get  into 
the  hands  of  the  consignee,  in  case  of  the  insolvency  of  the  con* 
signee ;  but  if  the  consignee  assign  the  bills  of  lading  to  a  third 
person  for  a  valuable  consideration,  the  right  of  the  consignor  as 
against  such  assignee  is  devested.  There  is  no  distinction  be- 
tween a  bill  of  lading  endorsed  in  blank,  and  an  endorsement  to 
a  particular  person.  4  Bro.  P.  C.  (8vo.  edit.)  57.  See  2  Term 
Reft.  63.  1  Hen,  Black.  Reft.  357.  And  further,  as  to  stopping 
goods  in  transitu^  2  Term  Reft.  674.    3  Term  Rep.  465. 

A  factor  cannot  ftledge  the  goods  of  his  principal  by  endorse- 
ment and  delivery  of  the  bill  of  lading)  any  more  than  by  the  deli- 
very of  the  goods  themselves;  though  the  endorsee  knew  not  that 
he  was  factor.  And  where  goods  were  consigned  on  the /aw 
account  of  the  consignors  and  consignee,  and  a  bill  of  lading  was 
sent  to  deliver  the  goods  to  the  consignee  or  his  assigns,  who  af- 
terwards endorsed  and  delivered  it  to  the  defendants,  upon  condi- 
tion of  their  making  an  advance  to  him  on  it,  which  they  failed  to 
do,  hut  claimed  to  retain  it  as  a  security  for  prior  advances,  held 
that  such  endorsement  and  delivery  of  the  bill  of  lading  did  not 
devest  the  consignor's  right  to  stop  the  goods  in  transitu  upon  the 
insolvency  of  the  consignee,  who  had  not  paid  for  them.  Newsom 
et  al.  v.  Thornton  et  al.  6  East* a  Reft.  17.  See  further,  this  Diet* 
tit.  Merchant. 

FACTORAGE,  Is  the  wages  or  allowance  paid  and  made  to  a 
factor  by  the  merchant.  The  gain  of  factorage  is  certain)  however 
the  success  proves  to  the  merchant;  but  the  commissions  and 
allowances  vary  according  to  the  customs  and  distance  of  the 
country,  in  the  several  places  where  factors  are  resident.  Lex 
Mercat.    See  tit.  Factor. 

FACTUM,  A  man's  own  act  and  deed ;  fact  or  feat*;  particu- 
larly used  in  the  civil  law,  for  any  thing  stated  and  made  certain. 
See  Fait. 

FACULTY,  facultas."]  As  restrained  from  the  original  and 
active  sense,  to  a  particular  understanding  in  law,  is  used  for  a  pri- 
vilege or  special  dispensation,  granted  to  a  man  by  favour  and  in- 
dulgence, to  do  that  which  by  law  he  ought  not  to  do.  And  for  the 
granting  of  these,  there  is  an  especial  court  under  the  archbiskoft 
of  Canterbury,  called  the  court  of  the  faculties i  and  the  chief  off 
ficer  thereof  the  master  of  the  faculties;  who  has  power  by  the 
stat.  25  Hen.  VIII.  cafi.  21.  to  grant  dispensations;  as  to  marry 
persons  without  the  bans  first  asked,  (and  every  diocesan  may 
make  the  like  grants,)  to  ordain  a  deacon  under  age,  for  a  son  to 
succeed  the  father  in  his  benefice,  one  to  have  two  or  more  be- 
nefices incompatible,  &c.  And  in  this  court  are  registered  the 
certificates  of  hishops  and  noblemen  granted  to  their  chaplains, 
to  qualify  them  for  pluralities  and  non-residence.  4  Inst.  S37. 
See  tit.  Chaftlain.  In  the  Scotch  law,  faculty  is  synonymous  with 
power :  thus  a  faculty  to  burden,  is  the  power  or  right  of  charging 
an  estate  with  a  sum  of  money.   See  tit.  Powers. 

FASTING  MEN,  In  Mon.AngU  torn.  I.  ft,  100.  are  rendered  to 
signify  vassals ;  but  Covoel  thinks  they  rather  mean  pledges  -or 
bondsmen ;  which,  by  the  custom  of  the  Saxons,  were  fast  bound 
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to  answer  for  one  another's  peaceable  behaviour.  See  Festing- 
men. 

FAG,  A  knot  or  excrescency  in  cloth ;  and  in  this  sense  it  is 
used  in  the  statute  4  Edw.  IV.cafi.  1.  The  fag-end  signifies ^that 
end  of  a  piece  of  cloth  or  linen,  where  the  weaver  ends  his  piece, 
and  works  up  the  worst  part  of  his  materials. 

FAGGOT,  A  ba4ge  wore  in  the  times  of  popery,  by  persons 
who  had  recanted  and  abjured  what  was  then  adjudged  to  be  he- 
resy ;  those  were  condemned  not  only  to  the  penance  of  carrying  a 
f<*ggat>  as  an  emblem  of  what  they  had  merited,  to  such  an  ap- 
pointed place  of  solemnity ;  but  for  a  more  durable  mark  of  infa- 
my, they  were  to  have  the  sign  of  a  faggot  embroidered  on  the 
sleeve  of  their  upper  garment ;  and  if  this  badge  or  faggot  was 
at  any  time  left  off,  it  was  often  alleged  as  the  sign  of  afioa- 
lacy. 

FAIDA,  Malice  or  deadly  feud.    Leg.  Hen.  I.  c.  88. 

FAILURE  os  RECORD,  Is  when  an  action  is  brought  against 
a  man,  who  alleges  in  his  plea  matters  of  record  in  bar  of  the  ac- 
tion, and  avers  to  prove  it  by  the  record ;  but  the  plaintiff  saith, 
nul  tiel  record,  viz.  denies  there  is  any  such  record :  upon  which 
the  defendant  hath  day  given  him  by  the  court  to  bring  it  in  ;  and 
if  he  fails  to  do  it,  then  he  is  said  to  fail  of  his  record;  and  the  plain- 
tiff shall  have  judgment  to  recover.  Terms  de  Ley.  See  further, 
tit.  Amendment^  Jeofails,  Record. 

FAINT- ACTION.  Fr.  feinte.]  A  feigned  action ;  such  that 
although  the  words  of  the  writ  are  true,  yet  for  certain  causes  the 
plaintiff  hath  no  title  to  recover  thereby ;  but  a  false  action  is  pro- 
perly where  the  words  of  the  writ  are  false.    Co.  Liu.  361. 

FAINT -PLEADER.  A  fraudulent,  false,  or  collusory  manner 
of  pleading  to  the  deceit  of  a  third  person ;  against  which,  among 
other  things,  was  made  the  stat.  3  Edw.  I.  cap.  19. 

FAIR-PLEADER.    See  tit  Beau-Pleader. 

FAIR.  Fr.  feire,  LaL  ferit,  nundinal]  A  solemn  or  greater 
sort  of  market,  granted  to  any  town  by  privilege,  for  the  more 
speedy  and  commodious  providing  of  such  things  as  the  subject 
needeth ;  and  the  utterance  of  what  commodities  we  abound  in 
above  our  own  uses  and  occasions :  and  both  our  English  and  the 
French  word  seems  to  come  from  feria;  [festivals ;]  because  it  is  in- 
cident to  a  fair  that  persons  shall  be  privileged  from  being  mo- 
lested or  arrested  in  it,  for  any  other  debt  or  contract  than  what 
was  contracted  in  the  same,  or  at  least  was  promised  to  be  paid 
there.  See  staL  17  Edvi.  IV.  c.  2.  madej>erpetual  by  1  Rich.  III. 
c.  6.  and  this  Diet.  tit.  Courts  of  Pie-powders.  See  also  stats.  2 
Edw.  III.  c.  15.  5  Edw.  III.  c.  5.  27  Hen.  VI.  c.  5.  1  &  2  P. 
&  M.  c.  7.  18  Eliz.  c.  21. 

I.  The  Right  to  a  Fair,  and  the  Manner  of  holding  it. 
II,  The  Duty,  Power,  and  Interest  of  the  Owners  of  Fairs.— 
How  far  a  Sale  in  a  Fair  changes  the  Property  of  a  Thing 
therein  sold,  see  this  Diet,  tit-  Market. 

I.  The  first  institution  of  fairs  and  markets  seems  plainly  to  have 
been  for  the  better  regulation  of  trade  and  commerce,  and  that 
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merchants  and  traders  might  be  furnished  with  such  comrood  . 
as  they  wanted,  at  a  particular  mart,  without  that  trouble 
of  time,  which  must  necessarily  attend  travelling  about  ir 
place  to  place  ;  and  therefore,  as  this  is  a  matter  of  universal 
cern  to  the  commonwealth,  so  it  hath  always  been  held,  ww* 
person  can  claim  a  fair  or  market,  unless  it  be  by  grant  *rom  ™ 
king,  or  by  prescription,  which  supposes  such  a  grant.  2  insi. 
3  Mod.  123.  .  ,  . 

And  therefore,  if  any  person  sets  up  any  such  fair  or  marke^ 
without  the  king's  authority,  a  quo  warranto  lies  against  him ;  and 
the  persons  who  frequent  such  fair,  &c.  may  be  punished  by  fine 
to  the  king.    3  Mod.  127.  m 

Also  it  seems,  that  if  the  king  grants  a  patent  for  holding  a  fair 
or  market,  without  a  writ  of  ad  quod  damnum  executed  and  re- 
turned, that  the  same  may  be  repealed  by  scire  facias;  for  though 
such  fairs  and  markets  are  a  benefit  to  the  commonwealth,  yet  too 
great  a  number  of  them  may  become  nuisances  to  the  public,  as 
well  as  a  detriment  to  those  who  have  more  ancient  grants.  3 
Z*v.  222. 

fairs  are  generally  kept  once  or  twice  in  the  year ;  and  it  has 
been  observed,  that  fairs  were  first  occasioned  by  the  resort  of 
people  to  the  feast  of  Dedication,  and  therefore  in  most  places  the 
fairs,  by  old  custom,  are  on  the  same  day  with  the  wake  or  festival 
of  that  saint  to  whom  the  church  was  dedicated ;  and  for  the  same 
reason  they  were  kept  in  the  church-yard,  till  restrained  by  stat. 
13  Edw.  I.  st.  2.  c.  6.  2  Inst.  221.  Blount.  The  court  of  fne- 
powder  is  incident  to  every  fair,  &e.  By  stat.  2  Edv>.  III.  c.  15.' 
fairs  are  not  to  be  kept  longer  than  they  ought  by  the  lords  there- 
of, on  pain  of  their  being  seised  into  the  king's  hands,  until  such 
lords  have  paid  a  fine  for  the  offence,  and  proclamation  is  to  he 
made  how  long /air*  are  to  continue.  By  stat.  5  Edw.  III.  c.  5. 
no  merchant  shall  sell  any  goods  or  merchandise  at  a^wr  after  the 
time  of  the  fair  is  ended,  under  the  penalty  of  forfeiting  double  the 
value  of  the  goods  sold,  one  fourth  part  thereof  to  the  prosecutor, 
and  the  rest  to  the  king.  Any  citizen  of  London  may  carry  his 
goods  or  merchandise  to  any  fair  or  market  in  England  at  his 
pleasure.    See  stat.  3  Hen.  VII.  c.  9.  and  this  Diet.  tit.  London. 

It  seems  clearly  agreed,  that  if  a  person  hath  a  right  to  a  fair 
or  market,  and  another  erects  a  fair  or  market  so  near  his,  that  it 
becomes  a  nuisance  to  his  fair,  &c.  that  for  this  detriment  and  in- 
jury done  to  him,  an  action  on  the  case  lies ;  for  it  is  implied  in 
the  king's  grant,  that  it  should  be  no  prejudice  to  another.  2 
Roll.  Abr.  140. 

Also,  although  the  new  market  be  held  on  a  different  day,  yet 
an  action  on  the  case  lies ;  for  this,  by  forestalling  the  ancient 
market,  may  be  a  greater  injury  to  the  owner,  than  if  held  on 
the  same  day  with  his.    2  Sound.  172.    1  Mod.  69.    See  tit  Mar 
keu 

If  a  man  hath  a  fair  or  market,  and  a  stranger  disturbs  those 
who  are  coming  to  buy  or  sell  there,  by  which  he  loses  his  toll 
or  receives  some  prejudice  in  the  profits  arising  from  his  fair 

n  the  case  lies.    1  Roll.  Abr.  106.    2  Vent.  26  28 '  «i 


an  action  on  the  case  lies.    1  Kou.  Jior.  iut>.    3  Vent.  26.  28.  k 
if  upon  a  sale  in  a  fair  a  stranger  disturbs  the  lord  in  taking  the  tolL 
an  action  upon  the  case  lies  for  this.    1  Roll,  Abr,  iQ6.  ^ 


FAIR  II. 


7 


The  king  is  the  sole  judge  where  fairs  and  markets  ought  to  be 
kept ;  and  therefore  it  is  said,  that  if  he  grants  a  market  to  be 
kept  in  such  a  place,  which  happens  not  to  be  convenient  for  the 
country,  yet  the  subjects  can  go  to  no  other ;  and  if  they  do,  the 
owner  of  the  soil  where  they  meet,  is  liable  to  an  action  at  the 
suit  of  the  grantee  of  the  market.  3  Mod.  123.  But  if  no  place 
be  limited  for  keeping  a  fair  by  the  king's  grant,  the  grantees  may 
keep  it  where  they  please,  or  rather  where  they  can  most  conve- 
niently ;  and  if  it  be  so  limited,  they  may  keep  it  in  what  part  of 
such  place  they  will.    3  Mod.  108. 

At  what  time  fairs  are  to  be  held,  see  stat.  27  Hen.  VI.  c*  5.  8c  I 
Car.  he.  1.    29  Car.  II.  c.  7.  and  this  Diet.  tit.  Holidays. 

II.  Owners  and  governors  of  fairs  are  to  take  care  that  every 
thing  be  sold  according  to  just  weight  and  measure;  for  that  and 
other  purposes  they  may  appoint  a  clerk  of  the  fair  or  market, 
who  is  to  mark  and  allow  all  such  weights,  and  for  his  duty  herein 
can  only  take  his  reasonable  and  just  fees.  See  4  Inst.  274.  Moor. 
523.    I  Salk.  327. 

Fairs  and  markets  are  such  franchises  as  may  be  forfeited  ;  as  if 
the  owners  of  them  hold  them  contrary  to  their  charter,  as  by 
continuing  them  a  longer  time  than  the  charter  admits,  by  dis- 
user,  and  by  extorting  fees  and  duties  where  none  are  due,  or 
more  than  are  justly  due.    2  Inst.  220.  Finch,  164.  3  Mod.  108. 

As  to  their  interest,  it  arises  chiefly  from  tolls.  Toll  payable  at 
a  fair  or  market  is  a  reasonable  sum  of  money  due  to  the  owner  of 
the  fair  or  market,  upon  sale  of  things  tollable  within  the  fair  or 
market,  or  for  stallage,  pickage,  or  the  like.  2  Inst.  222.  2 
Jones,  207.  ' 

But  this  is  not  incident  to  a  fair  or  market  without  special  grant; 
for  where  it  is  not  granted,  such  a  fair  or  market  is  accounted  a 
free  fair  or  market.    2  Inst.  220.    Cro.  EUz.  559. 

Toll  is  a  matter  of  private  benefit  to  the  owner  of  the  fair  or 
market,  and  not  incident  to  them ;  therefore,  if  the  king  grants  a 
fair  or  market,  and  grants  no  toll,  the  patentee  can  have  none, 
and  such^ztr  or  market  is  counted  free.  Cro.  EUz.  558.  2  Inst 
220.  S.P.    2  Lutw.  1326.  S.  P.  resolved. 

Also  if  the  king,  at  the  time  he  grants  zfair  or  market,  grants 
a  toll)  and  the  same  is  outrageous  and  excessive,  the  grant  of  the 
toll  is  void,  and  the  same  becomes  free.  2  Inst.  220.  2  Lutw. 
1 336.  But  the  king,  after  he  grants  a  fair  or  market,  may  grant 
that  the  patentee  may  have  a  reasonable  toll ;  but  this  must  be  in 
consideration  of  some  benefit  accruing  from  it  to  those  who  trade 
and  merchandise  in  such  fair  or  market.    2  Inst.  221. 

No  toll  shall  be  paid  for  any  thing  brought  to  the  fair  or  market, 
before  the  same  is  sold,  unless  it  be  by  custom  time  out  of  mind, 
and  upon  such  sale  the  toll  is  to  be  paid  by  the  buyer  ;  and  there- 
fore my  Lord  Coke  says,  that  a/azr  or  market  by  prescription  is 
better  than  one  by  grant.    2  Inst.  221. 

And  by  stat.  Westm.  I.  cafi.  31.  "  touching  them  that  take  out- 
rageous toll,  contrary  to  the  common  custom  of  the  realm  in  mar- 
ket towns,  it  is  provided,  that  if  any  do  so  in  the  king's  town,  which 
is  let  in  fee-farm,  the  king  shall  seize  into  his  own  hand  the  fran- 
chise of  the  market ;  and  if  it  be  another's  town,  and  the  same  be 
done  by  the  lord  of  the  town,  the  king  shall  do  in  like  manner  ; 
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and  if  it  be  done  by  a  bailiff,  or  any  mean  officer,  ™tboU*  jg 
commandment  Of  his  lord,  he  shall  restore  to  ^^h^cSS 
more,  for  the  outrageous  taking,  as  he  had  of  ****** 
away  his  toll,  and  shall  have  forty  days'  imprisonment. 

But  where  by  custom  a  toll  is  due  upon  the  sal e  of  WJ°™ 
in  a  fair  or  market,  and  he  who  ought  to  pay  it  refuses,  an  action  on 
the  case  lies  againsthim.    1  RoU.  Abr  ^1(^106.  .f 

Some  persons  however  are  exempt  from  payment  of  toll, ana  u 
the  kine  or  any  of  his  progenitors  have  granted  to  any  to  be  dis- 
chareedgof  tollf  either  generally  or  specially,  this  grant  is  good  to 
Srge  him  of  all  tolls  to  the  king's  own  fairs  or  markets  and 
of  the  tolls,  which,  together  with  any  fair  or  market,  have  been 
granted  after  such  grant  of  discharge ;  but  cannot  discharge  tolls 
formerly  due  to  subjects  either  by  grant  or  prescription.    2  Inst. 

22Also  the  king  himself  shall  not  pay  toll  for  any  of  his  goods ; 
and  if  any  be  taken,  it  is  punishable  within  the  statute  Westm.  1. 
caft  31  2  Inst.  221.  So  tenants  in  ancient  demesne  are  free  and 
qufc  from  all  manner  of  tolls  in  fairs  and  markets,  whether  such 
tenants  hold  in  fee,  or  for  life,  years,  or  at  will.  2  Inst,  221.  4 
Inst,  269.    1  RoU.  Abr.  321.  %      _        _     .  .  . 

But  this  privilege  does  not  extend  to  him  who  is  a  merchant, 
and  eets  his  living  by  buying  and  selling,  but  is  annexed  to  the 
person  in  respect  of  the  land,  and  to  those  things  which  grow  and 
are  the  produce  of  the  land.  Fitz.  M  B.  228.  2  Leon.  191.  Cro. 
Eliz.  227.    2  Inst,  221.    1  RoU.  Abr.  321,  322. 

Owners  of  fairs  and  markets  are  to  appoint  toll-takers  or  book- 
keepers,  on  pain  of  40*.  and  they  shall  enter  and  give  account  of 
JoX  Ate  Stat.l  K*£vM.c,7,  3l£Uz.c.l2.  See 
further,  tit.  ToU,  Horses,  Market. 

FAIT,  factum^  A  deed  or  writing,  lawfully  executed  to  bind 
the  parties  thereto.  See  tit.  Deed.  . 

FAIT  ENROLLE,  Fr^  A  deed  of  bargain  and  sale,  &c.  and 
fore-inc  the  enrolment  of  it  is  a  great  misdemeanor,  but  not  for- 
ger|  within  the  stat.  5  EUz.  1  568. 

FAITOURS,  Fr.]  In  the  stat.  7  Rich.  II.  cafi.  5.  is  used  for 
evil  doers,  and  may  be  interpreted  idle  livers,  from  faitardise, 
which  signifies  a  kind  of  sleepy  disease,  proceeding  from  too  much 
sluggishness  ;  and  in  the  same  statute  it  seems  to  be  synonymous 
with  vagabonds.'  Terms  de  Ley,  See  tit.  Poor,  Vagrants, 
F ALANG,  A  jacket  or  close  coat.  Blount. 
FAIXATURA,  One  day's  mowing  of  grass;  a  customary  ser- 
vice to  the  lord  by  his  inferior  tenants :  fatcata  was  the  grass  fresh 
mowed  and  laid  in  swathes;  and  falcator  the  servile  tenant  per- 
forming the  labour.    Kennefs  Gloss, 

FALCO,  A  Falcon.  Falconanus,  a  falconer ;  falco  gentilis.  a 
ier-falcon ;  Falco  Sfiuarius,  a  Sparrow  Hawk.  Cowel. 
FALDA,  A  sheepfold.  Rot.  Chart.  6  Hen.  III. 
FALDAGE,  faldagium^  A  privilege  which  several  lords  an- 
ciently reserved  to  themselves,  of  setting  up  folds  for  sheep  in 
any  fields  within  their  manors,  for  the  better  manurance  of  the  same  • 
and  this  was  usually  done  not  only  with  their  own  but  their  tenant's 
sheep,  which  they  call  secta  falda.    This  faldage  is  termed  in  80me 
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place*  a  fkld  caumes  and  in  old  charters  JateUoca,  L  e.  H&srtm  fat- 
das,  ar  faklagiL 

FAL&£  CHRSUSv  A  sheep  walk,  or  feed  far  sheep,  2  Vent. 
139. 

FALDFEY,  FALD-FEE,  A  fee  or  rent  paid  by  some  customa- 
ry tenants  for  liberty  to  fold1  their  sheep  upon  their  own  land. 

FALDISTOR,  Saax  J  The  highest  seat  of  a  bishop  enclosed 
round  with  a  lattice-  CaweL 

FALD  WORTH,  A  person  o£  age,  that  he  may  be  reckoned  of 
some  decennary.    Du  JFreane. 

FALEILE,  Lat.  fiholer*  }  The  tackle  and  furniture  of  a  cart 
or  wain.    Man.  Angl.  torn.  2.  256. 

FALESIA,  A  great  rock,  bank  or  hill  by  the  sea  side*  JDomesd, 

FALKLAND,  or  FOLK-LAND,    See  tit.  Copy/told. 

FALLOW  LAND,  See  Warrectum  et  Terra  Warred®* 

FALLUM,  An  unexplained  term  for  some  particular  sort  of  land. 
De  duaaus.  agria  et  idgmti  fallia  wi,  fcfr.    Mon.  Ang.  torn,  2.  425. 

FALMOTUM,  or  Jalkmotey  the  same  mxhfotkemote*  See  ti«. 
Parliament. 

FALSE  ACTION,  If  brought  against  one,  whereby  he  is  cast 
into  prison,  and  dies  pending  the  suit,  the  law  giveth  no  remedy 
in  this  case,  because  the  truth  or  falsehood  of  the  mattef  cannot 
appear  before  h  is  tried  :  and  if  the  plaintiff  be  barred  or  nonsuit- 
ed* at  common  law,  regularly  all  the  punishment  is  amercement. 
Jenk*  Cent,  161.  See  Fain(  Action,  But  if  one  commence  a  bail- 
able action  against  another  and  hold  him  to  bail  thereon,  either 
without  a  reasonable  cause,  or  for  something  considerable,  -mote 
than  what  is  bona  Jide  due,  an  action  ufion  the  case  will  lie  for  the 
vexation  and  injury.    See  tit.  Action  II. 

FALSE  CLAIM,  By  the  forest  laws,  is  where  a  man  claims 
more  than  is  bis  due,  and  is  amerced  and  punished  for  the  same.  A 
person  had  a  grant,  by  charter,  of  the  tenth  of  all  the  venison  in 
the  forest  of  Lancaster \  viz.  in  came  tantum  aed  non  in  corio;  and 
because  he  made  a  false  claim,  by  alleging  that  he  ought  to  have 
the  tenth  of  all  the  venison  within  the  forest,  as  well  in  carne,  as 
in  corio,  therefore  he  was  in  miaericordia  de  decima  venationia  ante 
in  corio  non  fiercifuendo,  Manwood,  c.  25. 

FALSE  FORM,  In  proceedings  at  law,  is  aided  by  a  verdict ; 
though  not  where  there  is  want  of  certainty,  8cc.  1  Keb:  734.  876. 
See  tit.  Amendment*  Mrror, 


FALSE  IMPRISONMENT. 

Falsum  imprisonamentum.]  A  trespass  committed  against  a 
person,  by  arresting  and  imprisoning  him  without  just  cause,  con- 
trary to  law  ;  or  where  a  man  is  unlawfully  detained  without  legal 
process ;  it  is  also  used  for  a  writ  which  is  brought  for  this  tres- 
pass. 

To  constitute  the  injury  of  false  imprisonment  two  joints  are 
necessary :  the  detention  of  the  person  and  the  unlawfulness  of 
such  detention.  Every  confinement  of  the  person  is  an  imprison- 
ment, whether  itbe  in  a  common  prison,  or  in  a  private  house,  or 
in  the  stocks,  or  even  by  forcibly  detaining  one  in  the  public  streets. 

Vol.  III.  B 
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2  589.  Unlawful  or  false  imprisonment  consists  in  such  con- 
finement or  detention  without  sufficient  authority :  which  authority 
may  arise  either  from  some  process  from  the  courts  of  justice,  or 
from  some  warrant  from  a  legal  officer  having  power  to  commit, 
under  his  hand  and  seal,  and  expressing  the  cause  of  such  com- 
mitment. 2  Inst.  46.  See  this  Diet.  tit.  Arrest,  Commitment,  Con- 
ttable.  Such  authority  may  also  arise  from  some  other  special 
cause ;  warranted,  for  the  necessity  of  the  thing,  either  by  com- 
mon or  statute  law :  as  the  arresting  of  a  felon  by  a  private  person 
without  warrant ;  the  impressing  of  mariners  for  the  public  service ; 
or  the  apprehending  wagoners  (under  stat.  13  Geo.  III.  c.  78.) 
for  misbehaviour  in  the  public  highways.  False  imprisonment 
may  also  arise  by  executing  a  lawful  warrant  or»process  at  an  un- 
lawful time,  as  on  a  Sunday.    See  tit.  Arrest,  Sunday* 

The  means  of  removing  the  actual  injury  of  false  imprisonment 
are  fourfold ;  but  writs  of  mainfirize,  odio  et.  atia,  homine  refile- 
giando,  and  habe as  cor/tus.  See  this  Die c.  under  those  titles.  The 
remedy  for  a  satisfaction  for  the  injury  is  by  action  either  of  case 
or  trespass :  and  therein  the  party  shall  recover  damages  for  the 
injury  he  has  received. 

The  distinction  between  the  action  of  case  and  action  of  tres- 
pass fomhis  injury  is  thus  stated.  Where  the  immediate  act  of 
imprisonment  proceeds  from  the  defendant,  the  action  can  only 
be  trespass :  but  when  the  act  of  imprisonment  by  one  person, 
is  in  consequence  of  information  from  another,  there  an  action  on 
the  case  is  a  proper  remedy.  Morgan  v.  Hughes,  2  Term  Refi. 
K.  B.  232. 

The  most  atrocious  degree  of  this  offence,  that  of  sending  any 
subject  to  this  realm  a  prisoner  into  parts  beyond  the  seas,  where- 
by he  is  deprived  of  the  friendly  assistance  of  the  laws  to  redeem 
him  from  such  his  captivity,  is  criminally  punished  with  the  pains  of 
fvramunire,  and  incapacity  to  hold  any  office,  without  a  possibiJity  of 
pardon.  Stat.  31  Car.  II.  c.  2.  See  this  Diet.  tit.  Exile,  Habeas 
Corpus.  And  by  the  stat.  43  Rliz.  c.  13.  to  carry  any  one  by  force 
out  of  the  four  northern  counties,  or  imprison  him  within  the  same, 
in  order  to  ransom  him,  or  make  spoil  of  his  person  or  goods,  is 
felony  without  benefit  of  clergy  in  the  principals  and  all  accessa- 
ries before  the  fact.  Inferior  degrees  of  this  offence  of  false  im- 
prisonment are  also  punishable  by  indictment,  and  the  delinquent 
may  be  fined  and  imprisoned.    4  Comm.  218. 

By  the  stat.  of  limitations,  21  Jac.  I.  c.  16.  this  action  must  be 
brought  within  four  years;  which  has  been  construed  of  be  from 
the  end  of  any  continued  imprisonment.  Salk*  420.  By  stat.  24 
Geo.  II.  c.  44.  actions  against  justices  of  peace,  or  constables  act- 
ing under  their  warrants,  must  be  brought  within  six  months ;  and 
one  month's  notice  of  bringing  the  action  must  be  given  them  • 
and  by  stat  21  Jac.  I.  c.  12.  those  officers  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.  See  this  Diet,  tit 
Justice,  Constable  Action. 

No  action  of  false  imprisonment  lies  againsta  judge  of  a  court  of 
record  for  any  act  done  by  him  in  the  execution  of  his  office  nor 
for  any  jnistake  of  judgment.    Salk.  395. 

Action  on  the  case  far  false  imprisonment  has  heen  held  to  lie 
against  a  superior  officer  where  the  imprisonment  at  first  was  le- 
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gal,  but  was  afterwards  aggravated  with  many  circumstances  of 
cruelty  and  was  continued  beyond  necessary  bounds.  So  also 
where  a  captain  of  a  man  of  war  imprisoned  the  defendant  three 
days  for  "a  supposed  breach  of  duty,  without  hearing  him,  and  then 
released  him  without  bringing  him  to  a  court  martial.  1  Term  Reft. 
X.  B.  536,  537. 

If  erroneous  process  issues  out  of  a  court  that  hath  jurisdiction 
of  the  matter,  and  the  bailiff  or  officer  executes  it,  whereby  the 
party  is  imprisoned,  the  officer  shall  be  excused  in  action  of  false 
imprisonment;  but  if  the  court  out  of  which  the  process  issues  hath 
no  cognisance  of  the  cause,  it  is  otherwise:  for  in  such  case  the 
whole  proceedings  are  coram  non  judice,  and  the  officer  will  not  be 
excused.    10  Reft.  75.    See  tit.  Arrest^  Constable. 

An  officer  hath  a  warrant  upon  a  cafdas  ad  satisfaciend*  against 
an  earl,  or  countess,  8cc  who  are  privileged  in  their  persons,  and 
he  arrests  them  :  it  is  said  action  of  false  imprisonment  will  not  lie 
against  the  officer,  because  he  is  not  to  examine  the  judicial  act  of 
the  court,  but  to  obey.    6  Reft.  56.    10  Reft.  75. 

If  an  arrest  is  made  by  one  who  is  no  legal  officer,  it  is  false 
imprisonment,  for  which  action  lies.  Co.  Litt.  69.  An  action  of 
false  imprisonment  lies  against  a  bailiff  for  arresting  a  person  with- 
out warrant,  though  he  afterwards  receives  a  warrant :  and  so  it  is 
if  he  arrests  one  after  the  return  of  the  writ  is  past ;  for  it  is  then 
without  writ.  2  Inst.  53.  If  a  sheriff,  or  any  of  his  bailiffs,  ar- 
rests a  man  out  of  his  county,  &c.  or  after  the  sheriff  is  discharged 
of  his  office ;  or  a  person  arrests  one  on  a  justice's  warrant  after 
his  commission  is  determined,  &c.  it  will  be  false  imprisonment. 
Dyer,  41.  And  if  the  sheriff,  after  he  hath  arrested  a  man  lawful- 
ly, when  a  legal  discharge  comes  to  him,  as  a  supersedeas,  or  the 
like,  do  not  then  discharge  the  party,  he  may  be  sued  in  this,  ac- 
tion.   2  Rich.  I.  12.    Fitz.  253. 

In  case  the  plaintiff  in  a  suit  brings  an  unlawful  warrant  to  a 
sheriff,  and  shows  him  the  defendant,  requiring  him  to  make  the 
arrest ;  or  if  he  bring  a  good  warrant  and  direct  the  sheriff  to  a 
wrong  man,  &c.  for  this  the  action  of  false  imprisonment  will  lie- 
against  both.  Bro.  Tresft.  99.  307.  Faux.  Imftr.  19.  1  Brownl. 
211.  If  a  warrant  be  granted.,  to  arrest,  or  apprehend  a  person, 
where  there  are  several  of  the  name,  and  the  bailiff  or  other  offi- 
cer arrests  a  wrong  person,  he  is  liable  to  action  of  false  imprison" 
ment ;  and  he  is  to  take  notice  of  the  right  party  at  his  peril. 
Dyer,  244.    Moor,  457. 

A  man  arrested  on  a  Sunday  may  bring  his  action  of  false  im- 
prisonment; but  one  has  been  refused  to  be  released  in  such  a  case. 
5  Mod.  95.  See  tit.  Arrest,  Sunday.  If  a  bailiff  demands  more 
than  his  just  fees,  when  offered  him,  and  keep  a  person  in  custody 
thereupon,  it  is  false  imprisonment  and  punishable :  and  if  a  sheriff, 
or  gaoler,  keeps  a  prisoner  in  gaol,  after  his  acquittal,  for  anything 
except  his  fees,  it  is  unlawful  imprisonment.  2  Inst.  482.  Wood, 
16.  If  a  man  falsely  imprisons  A.  B.  and  the  gaoler  detains  him 
till  he  pays  so  much  money*  he  shall  have  action  of  false  imprison" 
ment,  and  taking  so  much  money  from  him  against  such  person* 
Mod.  Cas.  179. 

Unlawful  or  false  imprisonment  is  sometimes  called  duress  of 
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frnfiritfmmrntf  where  one  is  wrongfully  imprisoned  tiH  he  seals  a 
bond,  fee.    2  Inst.  482.    See  tit.  Duress. 

Ah  imprisonment  will  be  unlawful,  and  give  this  action,  although 
the  cause  be  good,  when  he  that  makes  it  doth  the  same  without 
any  colour  of  authority ;  or  if  he  has  a  colour,  yet  if  he  hath  no 
good  authority  from  the  court,  &c.  or  where  a  court  or  officer 
hath  power,  but  do  not  well  make  it  out ;  or  when  the  authority  is 
well  made  forth,  and  not  rightly  pursued  and  executed.  4  Refi. 
64.  8  Refi.  67.  -Oyer,  242.  If  A.  having  been  robbed,  suspect 
B.  to  be  guilty,  and  take  and  deliver  him  into  the  charge  of 
a  constable  present ;  B.  if  innocent  may  maintain  action  of  tres- 
pass and  false  imprisonment  against  A.    6  Term  Reft.  K.  B.  315. 

A  conviction  of  a  justice  of  peace  having  competent  jurisdic- 
tion, upon  which  the  pfeinthT  was  arrested  and  imprisoned,  is 
till  reversed  or  quashed,  conclusive  evidence  in  favour  of  the  jus- 
tice against  whom  an  action  of  trespass  and  fake  imprisonment 
was  brought.    7  Term  Refi.  K.  B.  633.  n. 

Further  as  to  relief  m  cases  of  false  imprisonment  or  wrongful 
detainer  of  the  person,  see  this  Diet,  th.  Habeas  Corfius^  Im- 
prisonment. 

FALSE  JUDGMENT,  jalsum  fudieium.']  A  writ  that  Heth 
where  false  judgment  is  given  in  the  county  court,  court  baron,  or 
other  courts  not  of  record.    Frtz.  JV.  B.  if,  18.   See  tit.  Error. 

A  judgment  may  be  falsified,  reversed  or  avoided  without  a  writ 
of  error  for  matter  foreign  to,  or  dehors  the  record ;  that  is  not 
apparent  upon  the  face  of  it,  so  that  they  cannot  be  assigned  for 
error  in  the  superior  court,  which  can  only  judge  from  what  ap- 
pears in  the  record  itself:  and  therefore  if  the  whole  record  be 
not  certified,  or  not  timely  certifled  by  the  inferior  court)  the  party 
injured  thereby,  in  both  civil  and  criminal  cases  may  allege  a  diminu- 
tion of  the  record,  and  cause  it  to  be  rectified.  See  this  Diet,  tit. 
Diminution.  Thus  if  any  judgment  whatever  be  given  by  persons 
who  had  no  good  commission  to  proceed  against  the  person  con- 
demned, it  is  void,  and  may  be  falsified  by  showing  the  special 
matter  without  writ  of  error.    As  where  a  commission  issues  to 

A.  and  B.  and  twelve  others,  or  any  two  of  them,  of  which  A.  Or 
J3.  shall  be  one,  to  take"  and  try  indictments,  and  any  of  the  other 
twelve  proceed  without  the  interposition  or  presence  of  either  A.  or 

B.  in  this  case  all  proceedings,  trials,  convictions  and  judgments 
are  void  for  want  of  a  proper  authority  in  the  commissioners,  and 
may  be  falsified  upon  bare  inspection  without  the  trouble  of  a  writ 
df  error.  2  Hawk.  P.  C.  c.  SO.  §  2.  It  being  a  high  misdemeanor 
in  the  judges  so  proceeding,  and  little,  if  any  thing,  short  of 
muider  in  them  all,  in  case  the  person  so  attaintedbe  executed  and 
suffer  death.    4  Comm.  390. 

So  likewise  if  a  man  purchases  land  of  another,  and  afterwards 
the  vendor  is,  either  by  outlawry  or  his  own  confession,  convicted 
and  attainted  of  treason  or  felony  previous  to  the  sale  or  alienation  ; 
whereby  such  land  becomes  liable  to  forfeiture  or  escheat :  now 
Upon  any  trial  the  purchaser  is  at  liberty,  without  bringing  any 
writ  of  error,  to  falsify,  not  only  the  time  of  the  felony  or  treason 
supposed,  but  the  very  point  of  the  treason  or  felony  itself ;  and 
is  not  concluded  by  the  confession  or  outlawry  of  the  vendor : 
though  the  vendor  himself  is  concluded,  and  not  suffered  then  to 
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deny  the  feet  which  he  had  by  confession  of  eight  acknowledged. 
But  if  such  attainder  of  the  vendor  was  by  verdict,  or  the  oath  of 
his  peers,  the  alienee  cannot  be  received  to  Falsify  or  contradict  the 
Jfkct  of  the  crime  committed ;  though  he  is  at  liberty  to  prove  a 
mistake  in  time1 :  or  that  the  offence  was  committed  after  the  alien- 
ation and  not  before!    3  Inst.  231.    1  Halt's  P.  C.  361. 

This  writ  may  be  brought  on  a  judgment  in  a  plea,  real  or  per- 
sonal:  and  for  errdrs  in  the  proceedings  Of  inferior  courts,  or 
where  they  proceed  without  having  jurisdiction,  writ  of  false  judg- 
ment lieth:  though  the  plaintiff  assign  errors  in  a  writ  of  false 
judgment,  he  shall  not  say,  in  hoc  erratum  est,  &c.  but  nndequcritur 
tfiversimodo  sibi  falsum  judicium  factum  fuisse  judicium  in  hoc,  &c. 
Moor,  73.  2  JYels.  Abr.  829.  If  a  writ  offals*  judgment  abate  for 
anjr  fault  in  the  writ,  the  plaintiff  shall  not  have  scire  facias  ad 
uudiend'  error  es,  upon  the  record  certified,  because  it  comes  with- 
out an  original :  but  if  the  plaintiff  dies,  sn&julsc  judgment  is  given, 
in  the  inferior  court,  his  heir  shall  have  a  sti.  fac.  ad  audiend*  er- 
ror, agaihst  him  who  recovered  upon  that  record  which  is  removed 
into  C.  and  where  the  plaintiff  in  a  writ  of  false  judgment  is 
nonsuit,  it  was  formerly  a  question,  whether  the  other  party  shall 
sue  execution  upon  this  record  so  removed  against  the  plaintiff, 
without  Suing  out  a  scire  facias:  but  it  has  been  adjudged,  that  he 
may  do  it.  Hil.  23  Hen.  VI.    JVew  M*.  Br.  39. 

When  a  record  is  removed  into  C.  P.  by  writ  of  false  judgment, 
if  the  party  alleges  variance  between  the  record  removed,  and 
that  on  which  judgment  was  given,  the  trial  shall  be  by  those  who 
Were  present  in  court  when  the  record  was  made  up.  2  Lutiv. 
$57.  Stat.  1  Edw.  III.  c.  4.  A  man  shall  not  have  a  writ  of  false 
judgment  but  in  a  court  where  there  are  suitors;  for  if  there  be  no 
suitors,  there  the  record  cannot  be  certified  by  them.  New  Nat. 
J&t.  40.  Where  fitlse  judgment  is  given  on  a  writ  of  justices,  di- 
rected to  the  sheriff,  the  party  grieved  shall  have  a  writ  of  false 
judgment ;  although  the  judgment  be  for  debt,  or  trespass  above 
the  sum  of  40*.  Ibid. 

Where  a  record  of  a  judgment  in  the  county  court  was  vitious, 
and  the  judgment  reversed  in  C.  B.  the  suitors  were  ordered  to  be 
amerced  a  mark,  and  the  county  clerk  fined  SI.  And  if  a  plaintiff 
ih  an  inferior  court  declare  for  more  than  40**  judgment  shall  be 
reversed  by  writ  of  false  judgment :  but  where  damages  are  laid 
under  that  sum,  costs  may  make  it  amount  to  more.  1  Mod.  249. 
2  Mod.  102.  206. 

Upon  false  judgment  before  bailiffs,  or  others  who  hold  plea  by 
prescription,  in  every  sum  in  debt  by  bill  before  them  a  party  shall 
not  have  a  writ  of  false  judgment;  but  a  writ  of  error  thereupon. 
M.  4  E.  4.  For  defaults  of  tenants  for  life,  in  writs  of  right,  &c. 
writ  of  false  judgment  lies  by  him  in  reversion :  and  this  writ  may  be 
brought  against  a  stranger  to  the  judgment,  if  he  be  tenant  of  the 
land.  A  judgment  shall  be  intended  good  till  reversed  by  writ  of 
false  judgment^  &c.    See  tit.  Accedas  ad  Curiam,  Attaint. 

FALSE  LATIN.  Before  the  statute  directing  law  proceedings 
to  be  in  EngHsh,  if  a  Latin  word  was  significant  though  not  good 
Latin,  yet  an  indictment,  declaration,  or  fine,  should  not  be  made 
toid  by  it :  but  if  the  word  was  not  Latin,  nor  allowed  by  the  law, 
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and  it  were  in  a  material  point,  it  made  the  whole  vitious.  5  Rep. 
121.  830. 

FALSE  NEWS.  Spreading  false  news,  to  make  discord  be- 
tween the  king  and  nobility,  or  concerning  any  great  man  of  the 
realm,  is  punished  by  common  law,  with  fine  and  imprisonment, 
which  is  confirmed  by  statutes  Westm.  I.  3  JZdw.  1.  c.  34.  2  Rich, 
II.  stat.  1.  c,  5.  12  Rich.  II.  c.  II.  See  2  Inst,  226.  3  Inst.  198. 

FALSE  OATH,  See  tit.  Perjury. 

FALSE  PLEA,  See  tit.  Pleading. 

FALSE  PROPHECY,  See  tit.  Prophecy. 

FALSE  RETURN.  On  a  false  return  by  a  mayor,  &c.  to  a 
mandamus,  or  by  a  sheriff,  &c.  to  a  writ,  a  special  action  on  the 
case  will  lie.  See  tit.  Action. 

FALSE  TOKENS.  Where  persons  get  money  or  goods  into 
their  hands,  by  forged  letters,  or  other  counterfeit  means,  they  are 
punishable  by  imprisonment,  &c.  See  tit.  Cheats. 

FALSE  VERDICT.  A  writ  of  attaint  lieth,  to  inquire  whe- 
ther a  jury  of  twelve  men  have  given  a  false  verdict ;  that  so  the 
judgment  following  thereupon  may  be  reversed.  It  is  allowed  in 
almost  every  action  except  in  a  writ  of  right.  See  tit.  Attaint, 
Jury,  Trial. 

TO  FALSIFY,  To  prove  a  thing  to  be  false.  Perk.  383. 

FALSIFYING  a  RECORD.  A  person  that  purchases  land  of 
another,  who  is  afterwards  outlawed  of  felony,  &c.  may  falsify  the 
record,  not  only  as  to  the  time  wherein  the  felony  is  supposed  to 
have  been  committed,  but  also  as  to  the  point  of  the  offence :  but 
where  a  man  is  found  guilty  by  verdict,  a  purchaser  cannot  falsify 
as  to  the  offence ;  though  he  may  for  the  time,  where  the  party 
is  found  guilty  generally  in  the  indictment,  &c.  because  the 
time  is  not  material  upon  evidence.  And  any  judgment  given  by 
persons  who  had  no  good  commission  to  proceed  against  the  per- 
son condemned,  may  be  falsified  by  showing  the  special  matter, 
without  writ  of  error.  Also  where  a  man  is  attainted  of  treason 
or  felony,  if  he  be  afterwards  pardoned  by  parliament,  the  attainder 
may  be  falsified  by  him  or  his  heir,  without  plea.  2  Hawk.  P.  C. 
See  tit.  Record. 

FALSIFYING  a  RECOVERY,  See  tit.  Pine,  Recovery. 

FALSIFYING  a  VERDICT.  Where  in  any  real  action,  there 
is  a  verdict  against  tenant  in  tail,  the  issue  can  never  falsify  such 
verdict  in  the  point  directly  tried  ;  but  only  in  a  special  manner,  as 
by  saying  that  some  evidence  was  omitted,  &c.  2  Ld.  Raym.  1050. 
See  tit.  Trial,  JVeiv  Trial,  Jury,  Verdict. 

FALSING  of  DOOMS,  In  Scotch  law,  the  old  term  for  an 
appeal :  doom  is  the  sentence  of  a  court,  and  the  falsing  of  dooms 
is  proving  the  injustice  of  that  sentence. 

FALSONARIUS,  A  forger.    Hoveden,  424. 

FALSO  RETURNO  BREVIUM,  A  writ  that  lieth  against 
the  sheriff  who  hath  execution  of  process,  for  false  returning  of 
writs.    Reg.  Jud.  43.  5 

FAMILIA,  Signifies  all  the  servants  belonging  to  a  particular 
master  ;  but  in  another  sense  it  is  taken  for  a  portion  of  land,  suf- 
ficient to  maintain  one  family:  it  is  sometimes  mentioned  by  our 
writers  to  be  a  hide  of  land,  which  is  also  called  a  manse:  and 
sometimes  carucata,  or  a  plough  land.  Blount. 
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FANATICS.  Persons  supposing  themselves  inspired.  A 
general  name  for  Quakers,  Anabaptists,  and  other  sectaries  and 
dissenters  from  the  church  of  England.  See  stat.  13  Car.  II.  c.  6. 

FANATIO,  mensis  fanationisT]  The  fawning  season  or  ftnie- 
months  in  forests.    Kennet's  Gloss.    See  tit.  Fence-Month. 

FARANDMAN.  Sax-,]  A  traveller  or  merchant  stranger,  to 
whom  by  the  laws  of  Scotland  justice  ought  to  be  done  with  all 
Expedition,  that  his  business  or  journey  be  not  hindered.  Skene, 
c.  104. 

FARDEL  of  LAND,  fardella  terra.]  Is  generally  accounted 
the  fourth  part  of  a  yard  land,  but  according  to  JVby,  (in  his  Com* 
pleat  Lawyer,  p.  57.)  it  is  an  eighth  part  only ;  for  there  he  says 
that  two  fardels  of  land  make  a  nook,  and  four  nooks  a  yard  land. 

FARDING  DEAL,  quadrantata  terra.']  Is  the  fourth  part  of  an 
acre:  and  besides  quadrantata  terra,  we  read  of  obolata,  denariata, 
solidata,  and  Ubrata  terra,  which  probably  arise  in  proportion  of 
quantity  from  the  farding  deal,  as  a  half-penny,  penny,  shilling  or 
pound4  in  money,  rise  in  value  ;  and  then  must  obolata  be  half  an 
an  acre,  denariata  an  acre,  solidata  twelve  acres,  and  Ubrata  terra 
twelve  score  acres  of  land :  but  some*  hold  obolata  to  be  but  half  a 
perch,  and  denariata  a  perch  ;  and  there  is  mentioned  viginti  libra* 
tas  terra  vel  redditus,  in  Meg.  Orig.  94.  248.  whereby  it  seems 
that  Ubrata  terra  is  so  much  as  yields  20*.  per  annum.  Fitz. 
JV.  B.  87.    Spelm.  Gloss. 

FARE,  Sax."]  A  voyage  or  passage  by  water ;  but  more  com- 
monly the  money  paid  for  such  passage,  in  which  sense  it  is  now 
used.  See  stat.  3  F.  1st  M.  cap.  16.  So  for  what  we  pay  a  hack- 
ney or  stage  coachman  for  our  carriage. 

FARINAGIUM,  Toll  of  meal  or  flour.  Ordin.  Insul.de  Jersey, 
17  ^Edw.  II. 

FARLEU,  Is  money  paid  by  tenants  in  the  west  of  England  in 
lieu  of  a  heriot :  and  in  some  manors  in  Devonshire,  farleu  is  dis- 
tinguished to  be  the  best  goods ;  as  he  riot  is  the  best  beast,  pay- 
able at  the  death  of  a  tenant.  Cowel. 

FARLINGARII,  Whoremongers  and  adulterers.  Sax. 

FARM,  or  FERM.  Lat.  firma,  from  the  Sax./eorme,  i.  e.  food ; 
and  feorman  to  feed  or  yield  victuals.]  A  large  messuage  and  land, 
taken  by  lease  under  a  certain  yearly  rent  payable  by  the  tenant ; 
and  in  former  days,  about  the  time  of  William  the  First,  called  the 
Conqueror,  these  rents  were  reserved  to  the  lords  in  victuals 
and  other  necessaries  arising  from  the  land ;  but  afterwards,  in  the 
reign  of  King  Hen.  I.  were  altered  and  converted  into  money. 
Terms  de  Ley.  A  farm  is  most  properly  called  the  chief  mes- 
suage in  a  village  ;  and  it  is  a  collective  word,  consisting  of  divers 
things  gathered  in  one,  as  a  messuage,  land,  meadow,  pasture, 
wood,  common,  &c.  JLocare  ad  firmam  is  to  let  or  set  to  farm;  and 
the  reason  of  it  may  be  in  respect  to  the  firm  or  sure  hold  the  te- 
nants thereof  have  above  tenants  at  will.  A  farm  in  Lancashire  is 
called  Eerm*holt;  in  the  north  a  Tack;  and  in  Essex  a  Wike :  and 
ferm  is  taken  in  various  ways.    Plowd.  195. 

FARMER,  He  that  holds  a  farm,  or  is  tenant  or  lessee  thereof. 
Terms  de  Ley.  And  it.  is  said  generally  every  lessee  for  life  or 
years,  although  it  be  but  of  a  small  house  and  land,  is  called  farmer y 
as  he  is  that  occupieth  the  farm :  as  this  word  implies  no  mystery) 
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except  it  be  that  of  husbandry,  husbandman  is  the  prope*  addition 
pf  a  farmer.  2  Hawk.  P.  C.  c.  23.  §115.  No  person  whatsoever 
shall  take  above  two  farms  together,  and  they  to  be  in  the  same 
parish,  under  the  penalty  of  3*.  4d.  a  week.  Stats.  25  Hen.  VIII. 
c.  13.  §  14. 

FARTHING,  Was  the  fourth  part  of  taSaxon  penny,  as  h  is 
now  of  the  English  penny. 

FARTHING  of  GOLD,  quad  fourth  thing.]  A  cob  used  i* 
ancient  times,  containing  in  value  the  fourth  part  of  a  noble.  It 
is  mentioned  in  the  stat.  9  Hen.  V,  cap.  7.  where  it  is  ordained*  that 
there  shall  be  good  and  just  weight  of  the  noble,  half  noble,  m&far* 
thing  of  gold>  &c, 

FARTHING  of  LAND,  Seems  to  differ  from  Fardmgdeah  for 
it  is  a  large  quantity  of  land :  in  a  survey  book  of  the  manor  of 
West  Slapton  in  Coin,  Devon  is  entered  thus:  A*  B.  holds  mxfar- 
things  of  land  at  1 26/.  per  annum. 

FARUNDEL  of  land,  See  tit  Farding-deal. 

FAS  1  US.  Fv.faisseau.']  A  faggot  of  wood.  Mong.Angl.  torn,  2. 
fi.  238. 

FAST-DAYS,  Days  of  fasting  and  humiliation,  appointed  to  be 
Jtept  by  public  authority.  There  are  fixed  days  of  fasting  enjoined 
by  our  church,  at  certain  times  in  the  year,  mentioned  in  ancient 
statutes,  particularly  the  2  &  3  Edw.  VI.  c.  19,  and  5  E&z.  c.  5. 
And  by  stat.  12  Car.  II.  c.  14.  the  30th  of  January  is  ordained  to 
be  a  day  of  fasting  and  repentance,  for  the  murder  of  King  Charles 
I.  Other  days  of  fasting  which  are  not  fixed,  are  occasionally  ap* 
pointed  by  the  king's  proclamation.  See  Emhring  Days,  Holidays., 

FASTERMANS,  Among  the  Saxons  were  pledges.  Leg.  Edvf. 
Confess,  cap.  38.    Vide  ftstingmen. 

FAT,  VAT,  or  WATE,  Is  a  large  wooden  vessel  used  by 
maltsters  and  brewers,  for  measuring  of  malt  with  expedition,  con- 
taining eight  bushels  or  a  quarter.  Stats.  1  Hen.  V.  c.  10.  11  Hen. 
VI.  c.  8.  It  is  also  a  vessel  made  use  of  by  brewers  to  run  their 
wort  into,  and  by  others  for  the  making  of  salt  at  Droitwich  in  the 
county  of  Worcester. 

FATUA  MUL1ER,  A  whore.  DuFtesne. 

FATUOUS  PERSONS,  Idiots.  See  tit.  Lunatics. 

FAUSETUM,  A  faucet,  musical  pipe  or  flute. 

FAUTORS,  Favourers  or  supporters  of  others;  abettors  of 
crimes,  8cc. 

FEAL.  The  tenants  by  night  service  did  swear  to  their  lords  to 
befeal  and  leal,  i.  e.  to  be  faitliful  and  loyal.  Sfiehn.  de  Parliament, 
59.   See  Fealty. 

FEAL  amp  DIVOT,  A  right  in  Scotland  similar  to  the  right  of 
turbary  in  England  for  fuel,  8tc.    See  tit  Common  of  Turbary^ 

FEALTY,  fidelitaa,  Fr.feaujt^L  z.  fides  fidri.  obsrquii  et  servitu 
ligamen,  quo  particulariter  vassalus  domino  astringitur.  Spelra.] 
The  oath  taken  at  the  admittance  of  every  tenant,  to  be  true  to  the 
lord  of  whom  he  holds  his  land :  and  he  that  holds  land  by  the 
oath  of  fealty )  has  it  in  the  freest  manner ;  because  all  persons 
that  have  fee,  hold  per  fidem  et  fduciam^  that  is,  by  fealty  at  least. 
Smith  de  Repub.  Ang.  lib.  3.  c.  8.  And  fealty  is  incident  to  all 
manner  of  tenures  except  frankalmoigne  and  tenancy  at  will.  See 
tit.  Tenures  1.  6.  et  passim*    This  fealty,  which  is  used  in  other 
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l&tion*,  as  well  as  England,  at  the  first  creation  of  it  bound  the 
tenant  to  fidelity;  the  breach  whereof  was  the  loss  of  his  fee. 

It  is  usually  mentioned  with  homage,  but  differs  from  it ;  being 
an  obligation  permanent,  which  binds  for  ever :  and  these  differ  in 
the  manner  of  the  solemnity,  for  the  oath  of  homage  is  taken  by 
the  tenant  kneeling;  but  that  of  fealty  is  taken  standing,  and  in- 
cludes the  six  following  things,  viz. 

\.  Intolume,  that  he  do  no  bodily  injury  to  the  lord.  2.  Tutum> 
that  he  do  no  secret  damage  to  him  in  his  house,  or  any  thing 
which  is  for  his  defence.  3.  Honestum,  that  he  do  him  no  in- 
jury in  his  reputation.  4.  Utile^  that  he  do  no  damage  to  him  in 
his  possession,  &»  Facile,  and  6.  Possible,  that  he  render  it  easy 
for  the  lord  to  do  any  good,  and  not  make  that  impossible  to  bo 
done,  which  was  before  in  his  power  to  do :  all  Which  is  com- 
prised in  Leg*  Hen.  I.  c.  5. 

Fealty  has  likewise  been  divided  into  general  and  special;  general, 
to  he  performed  by  every  subject  to  his  prince ;  and  special,  re- 
quired only  of  such  as  in  respect  of  their  fee,  are  tied  by  oaths 
to  their  lords.    Grand  Custum.  JVormand. 

By  stat.  17  Edw.  II.  st.  2.  the  form  of  this  oath  is  appointed, 
and  as  now  observed,  it  runs  as  follows,  viz.  I,  A.  B.  will  be  to  you 
my  lord  C.  true  and  faithful,  and  bear  to  you  fealty  and  faith  for  the 
lands  and  tenements  whhh  I  hold  of  you :  and  I  will  truly  do  and 
perform  the  customs  and  services  that  I  ought  to  do  to  you.  So  help 
me  God.  The  oath  is  administered  by  the  lord  or  his  steward? 
the  tenant  holding  his  right  hand  upon  the  book,  and  repeating 
after  the  lord,  &c.  the  words  of  the  oath ;  and  then  kissing  the 
book.    Terms  de  Ley. 

The  law  with  respect  to  fealty  continues  the  same  as  when  Lord 
Coke  wrote;  (see  1  Inst.  686.  in  note;)  for  it  does  not  appear  to 
be  varied  by  stat.  12  Car.  II.  or  any  other  statute  made  since  ; 
but  it  is  no  longer  thp  ^practice  to  exaot  the  performance  of  fealty. 
In  the  case  of  copyholders  it  is  become  a  thing  of  course  on  ad- 
mitting them  to  enter  a  respite  of  fealty;  but  with  respect  to 
such  as  hold  by  other  tenures  it  is  never  thought  of.  In  fVood's 
Inst.  L 8 3.  it  is  said  that  lessees  for  life  or  years  ought  to  do  fealty 
to  their  lords  for  the  lands  they  hold.  However  it  may  not  be 
'amiss  to  remember  that  the  title  to  fealty  still  remains;  that  it  is 
due  from  all  tenants  except  tenants  in  frankalmoign^ ;  and  such  as 
hold  at  will  or  by  sufferance,  and  if  ^required  must  be  iterated  at 
every  change  of  the  lord  >  it  differing  in  this  respect  from  homage, 
which,  except  in  special  cases,  is  only  due  once;  that  the  receiving 
of  it  is  at  least  attended  with  the  advantage  of  preserving  the  me- 
mory of  tenures;  which  though  perhaps  sufficiently  done  in 
the  case  of  copyholds  by  the  admittances  and  by  the  payment  of 
fines  and  quit-rents,  and  continual  render  of  other  services,  may  be 
very  necessary  in  cases  where  fealty  is  the  only  service  due ;  and 
lastly,  that  the  law  for  compelling  the  performance  of  fealty  has 
provided  the  remedy  by  distress,  which  is  an  inseparable  incident 
to  all  services  due  by  tenure,  and,  in  the  case  of  feaity  cannot,  as  it 
is  said,  be  excessive.  See  1  Inst.  68.  a.  103.  b.  104.  a.  b.  152.  b. 
2  Inst.  107-  4  Co.  8.  b. 

FEASTS,  Anniversary  times  of  feasting  and  thanksgiving,  as 
Chris  tmas,  Easter Whitsuntide >  *3V.    The  four  feasts  which  eur 
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laws  especially  take  notice  of,  are  the  featf  of  the  annunciation  of 
the  bleated  Virgin  Mary>  of  the  nativity  of  St*  John  the.  Baptist,  of 
St,  Michael  the  Archangel,  and  of  St.  Thomas  the  Apostle;  (or  in 
lieu  of  the  last,  the  birth  of  our  Lord  Christ^  on  wnkh  quarterly 
days,  rent  on  leases  is  usually  reserved  to  be  paid.  See  stats.  5  & 
6  Edw.  VI.  c.  3.    12  Car.  II.  e.  30. 

FEE,  and  FEE-SIMPLE.  Tenant  in  fee  simple^  is  he  which 
has  lands  or  tenements  to  hold  to  him  and  his  heirs  for  ever. 
Utt.c.  1.  §  I. 

The  word  fee  is  sometimes  used  for  the  compass  or  circuit  of 
a  lordship  or  manor,  as  we  say  the  lord  of  the  fee,  &c.  as  well  as 
the  particular  estate  of  the  tenant:  and  also  for  a  perpetual  right 
incorporeal;  as  to  have  the  keeping  of  prisons,  &c.  in  fee.  Bract, 
lib.  2.  f.  5.  Old  Nat.  Brev,  41.  And  when  a  rent  or  annuity  is 
granted  to  one  and  his  heirs,  it  is  a  fee  personal.    Co.  Utt.  1,  2. 

As  to  the  general  nature  and  origin  of  estates  in  fee-simple,  and 
thelother  estates  arising  therefrom,  see  this  Diet.  th.  Estate,  Tenure 
III.  5.   It  is  therefore  in  this  place  sufficient  to  inquire. 

I.  In  what  Things  one  may  have  a  Fee-simple. 
II.  By  what  Means  such  an  Estate  may  be  acquired. 
III.  By  what  Words  it  may  be  created. 

I.  A  man  may  have  an  estate,  in  fee-sknple  of  all  lands  or  tene- 
ments or  other  things  real.  Co.  Litt.  1 .  b.  Of  lordships*  advow- 
sons,  commons,  estovers,  and  all  hereditaments.  Co.  Utt.  4.  a. 
So  he  may  have  a  fee -simple  in  things  mixed;  as  in  franchises 
liberties,  fee.   Co.  litt.  2.  a. 

So  if  a  man  grants  to  another  and  his  heirs  all  woods,  under- 
woods, timber-trees,  or  others  in  such  a  part  of  a  forest,  saving 
the  soil ;  the  grantee  has  a  fee  to  take  in  alieno  solo*  R.  8.  Co, 
13T.  b. 

So,  in  things  personal ;  as  in  annuity.  Co.  Utt.  2.  a..  In  a  dig- 
nity granted  to  him  and  his  heirs.  Co.  Utt.  2.  a.  In  a  swan-mark. 
7  Co.  17.  In  a  part  or  share  of  the  New  River  water.  C*.Parl. 
207. 

So,  m  the  patronage  of  an  hospital,  or  other  thing  created  de 
novo,  in  which  there  was  not  a  precedent  estate,  a  man  may  have 
a  fee  to  him  and  his  heirs,  qualified  in  a  particular  manner :  as  if  a 
queen  consort  institutes  an  hospital,  and  reserves  the  patronage 
sibi  et  reginis  Anglic  succedentibus.    Ca.  Ch.  214. 

But  in  estates  in  esse  before  such  desultory  inheritance,  it  cannot 
be  :  as  the  duchy  of  Cornwall  limited  to  the  prince  et  ftius  regis 
AngUa  primogenitis,  shall  not  be  good,  except  when  limited  by  act 
of  parliament.   8  Co.  16. 

II.  A  man  may  take  a  fee  by  descent  or  by  purchase. 

In  what  manner  a  man  may  take  by  descent,  see  under  tit. 
Descent. 

With  respect  to  purchasers,  it  is  to  be  noted,  that  some  are  in- 
capable of  purchasing. 

An  alien  cannot  purchase  any  lands  in  England.  Vaugh.  227. 
291.    7  Co.  16,  17,  18.  Dyer,  2.  fit.  8.   See  Aden. 

All  persons  attainted  of  treason  or  felony  are  incapable  of  pur- 
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chasing.  2  Mw  Abr*  249.  Co.  Litt.  8.  a.  See  Big.  Jfcud.  Hb. 
2.  tit.  23,  24.    VigeUius,  242.  350.    Spelm.  Gloss,  214,  21$. 

If  a  man  be  attainted  of  felony^  and  after  purchase  land,  and 
dies,  the  king  shall  have  it  by  his  prerogative,  and  not  the  lord  of 
the  fee ;  because  his  person  being  forfeited  to  the  king,  he  cannot 
purchase  but  for  the  king.  Co.  Litt,  2.  b. 

A  monster  not  having  human  shape  cannot  purchase  or  inherit} 
but  an  hermaphrodite  shall  inherit  or  purchase  secundum  pr*va~ 
lentiam  sex&s  incalescentis;  one  born  deaf  and  dumb  may  inherits 
so  may  one  bom  deaf,  dumb  and  blind,  because  it  is  for  their  ad* 
vantage;  but  they  cannot  contract,  because  they  cannot  understand 
the  signs  of  contracting ;  an  infant,  an  idiot,  and  a  person  of  non- 
sane  memory  may  inherit,  because  the  law,  in  compassion  to  their 
natural  infirmities,  presumes  them  capable  of  property;  90  also 
an  infant  or  a  person  of  nonsane  memory  may  purchase,  be* 
cause  it  is  intended  for  his  benefit,  and  the  freehold  is  in 
him  till  he  disagree  thereto,  because  an  agreement  is  pre- 
sumed, it  being  for  their  benefit,  and  because  the  freehold 
cannot  be  in  the  grantor,  contrary  to  his  own  act,  nor  can  be  in 
abeyance,  for  then  a  stranger  would  not  know  against  whom  to  de- 
mand his  right ;  if  at  full  age,  or  after  recovery  of  his  memory 
they  agree  thereto,  they  cannot  avoid  it :  but  if  they  die  during 
minority  or  lunacy,  the  heirs  may  avoid  it;  for  they  shall  not  be 
subject  to  the  contracts  of  persons  who  wanted  capacity  to  con- 
tract ;  so,  if  after  his  memory  recovered,  the  lunatic  or  person 
non  compos  die  without  agreement  to  the  purchase,  their  heirs  may 
avoid  it.    Co.  Litt.  2.  8.    2*  Vent.  303.    See  tit.  Estate, 

A  feme  covert  is  capable  of  purchasing ;  for  such  an  act  does  not 
make  the  property  of  the  husband  liable  to  any  disadvantage,  nor 
does  it  suppose  a  separate  will  or  power  of  contracting  in  the  wife; 
but  here  the  will  of  the  wife  is  supposed  the  mind  of  the  husband, 
(he  not  objecting,)  since  no  man  is  supposed  not  to  assent  to  that 
which  is  for  his  benefit ;  but  in  this  case  the  husband  may  disa- 
gree, and  it  shall  avoid  the  purchase.  Co.  Litt.  3.  a.  See  tit. 
Baron  and  Feme. 

By  the  stat  11  &  12  Wm.  III.  r.  4.  papists  are  disabled  from 
purchasing  lands,  &c.    See  tit.  Papist. 

Persons  Capable  of  purchasing  may  gain  a  fee- simple  by  feoff- 
ment} or  by  fine,  or  common  recovery,  which  are  of  the  nature  of 
a  feoffment  upon  record ;  or  by  grant,  or  by  exchange,  release,  or 
confirmation,  which  are  in  the  nature  of  grant ;  or  by  bargain  and 
*uie;  or  by  covenant  to  stand  seised;  or  by  devise.  See  tit. 
Estate. 

So  a  man  may  gain  a  fee  by  wrong ;  as  by  disseisin,  abatement^ 
otintrusion.  See  those  titles. 

III.  It  is  the  word  heirs  makes  the  inheritance ;  and  a  man  can- 
not have  a  greater  estate.  Litt.  1.  To  have  fee-simple  implies, 
that  it  is  without  limitation  to  what  heirs,  but  to  heirs  generally ; 
though  it  may  be  limited  by  act  of  parliament.  4  Inst.  206.  If 
one  give  or  grant  land  to  J.  8.  and  his  heirs ;  and !  if  he  die 
without  heirs,  that  J.  D.  shall  have  it  to  him  and  his  heirs :  by 
this  J.  S.  hath  a  fee-simple,  and  J.  D.  will  have  no  estate.  Dyert 
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4.  33.  This  means  by  parol,  with  livery  and  seisin,  or  by  deed, 
&c.  but  not  by  will. 

Where  land  is  given  or  granted  by  fine,  deed  or  will,  in  posses- 
sion, reversion,  or  remainder,  to  another  and  his  heirs ;  it  will  be 
zfee-aimple.  Plowd.  143.  And  if  land  be  granted  to  a  man  and 
his  fceirs,  habendum  to  him  for  life  only,  and  livery  of  seisin  is 
made,  it  is  a  fee-aimple  estate,  because  a  fee  is  expressed  in  the 
grant,    2  Rep.  23. 

A  lease  is  granted  to  one  for  a  term  of  years,  and  after  that  the 
lessee  shall  have  the  land  to  him  and  his  heirs  by  the  rent  of  10/. 
a  year ;  if  the  grantor  make  livery  upon  it,  it  is  a  fee-aimple; 
otherwise  but  for  years.  Co.  Utt.  217.  Where  lands  are  granted 
to  A.  for  life,  remainder  to  B.  for  life,  the  remainder  to  the  right 
heirs  of  A.,  here  A.  hath  a  fee-simple.  20  Hen.  VI.  35.  Bro.  Eat. 
34,  35.  A  gift  or  grant  to  a  man's  wife  during  life,  after  to  him 
in  tail,  and  after  to  his  right  heirs  ;  he  will  have  a  fee-aimple  estate. 
2  Rep.  91. 

If  lands  are  granted  to  a  man  and  his  successors,  this  creates  no 
fee-aimple;  but  if  such  a  grant  be  made  to  a  corporation,  it  is  a 
fee-simple;  and  in  case  of  a  sole  corporation,  as  a  bishop,  parson, 
&c.  a  fee-aimfile  is  to  them  and  their  successors.  Co-  Utt.  l.b. 
Woody  1 19. ,  An  estate  granted  to  a  person,  to  hold  to  him  for 
ever,  or  to  /dm  and  hie  assigns  for  ever,  is  only  an  estate  for  life  ; 
the  word  heirs  being  wanted  to  make  it  fee-simple:  but  in  v>ills$ 
which  are  more  favoured  than  grants,  the  fee-simple  and  inherit- 
ance may  pass  without  the  word  heirs.    Co.  Utt.  19.  9, 

And  by  deed  of  feoffment  a  fee-sintfile  may  be  created,  which 
would  be  an  estate-tail  by  will;  as  where  lands  are  given  to  an- 
other, and  his  heirs  male,  &c.  without  tlie  word  body.  Hob.  32. 
A  gift  to  a  man  and  his  children,  and  their  heirs,  is  a  fee-simple  to 
all  that  are  living."  Co.  Litt.  8.    JUtU  Rep.  6. 

A  feoffment  to  B.  et  heredibus,  without  saying*^*,  gives  him  a 
fee  simple.  Co.  Litt.  8.  b.  So  to  a  son  and  the  heirs  of  his  father. 
Semb.  Co.  Litt.  220.  b.  So  to  B.  et  Uberis  suisy  and  their  heirs ; 
if  he  has  issue,  it  gives  them  a  joint  estate  in  fee.  Co.  Litt.  9.  a* 
So  to  B.  heredibus  et  succesaoribus  suis,  gives  a  fee.  Co.  Litt. 
9.  a. 

So  a  grant  to  the  king  in  perpetuum  gives  him  a  fee,  without 
the  words,  hia  hiira  or  successors,  for  he  never  dies.  Co.  Litt.  9. 
b.  So  a  feoffment  to  a  corporation  aggregate  in  perpetuum  gives 
a  fee  ;  for  it  never  dies.    Co.  Litt.  9.  b.    1  Roll.  832.  /.  55. 

Or,  to  a  corporation  sole,  to  be  held  in  franfcalmoigne.  Co.  litt. 
9.  b.  1  Roll.  833.  /.  5.  So  if  A.  re-enfeoffs  B.  adeo  plenl  as  B, 
enfeoffed  him,  he  has  a  fee  without  the  word  heirs.  Co,  Litt.  9. 
b.  This  must  mean  where  A.  had  an  estate  in  fee  of  the  feoffment 
of  B.  1  Roll.  833.  /.  12.  So  a  grant  to  the  church  of  B.  gives  a 
fee,  without  the  words  heira  or  successors.    I  Roll.  833./.  3. 

And  a  limitation  to  the  right  heirs  of  B.  gives  a  fee,  without 
the  words  and  their  heira.  I  Roll.  133.  i.  16.  So  a  fee  maybe 
given  without  the  words,  his  heira,  by  fine  aur  conusance  de  droit 
tome  ceo,  Ifc.  Co.  Litt.  9.  b.  or  by  a  common  recovery.  Co. 
Litt.  9.  b. 

So  a  fee  passes  without  the  words  hia  heir*,  where  a  man  gives 
iand  with  his  daughter,  &c.  in  frankmarriage.    Co.  Litt.  9.  b.  If 
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a  parcener,  or  joint-tenant  releases  to  his  companion.  Co.  Litt.  9. 
b.  If  the  lord,  &c.  releases  to  the  tertenant,  which  enures  by  way 
of  extinguishment,  Co.  1**7*.  9.  b.  If  a  man  releases  a  mere 
Tight ;  as  where  a  disseisee  releases  to  the  disseisor  all  his  right. 
Co.  Litt.  9.  b. 

So  if  a  rent  be  granted  upon  partition,  for  owelty  (or  equality) 
of  partition.  Co.  Litt.  9,  10.  So  if  a  peer  be  summoned  to 
parliament  by  writ,  he  has  a  fee  in  his  dignity,  without  the  word 
heirs.  Co.  Litt.  9.  b.  So,  by  the  forest  law,  if  the  king  at  a  jus- 
tice seat,  grants  to  another  an  assart  in  fierfietuum^  without  more, 
he  has  a  fee.  Co.  Litt.  10.  a.  So,  by  custom,  a  £rant  of  a  copy- 
hold, siSi  et  suit,  or  sibi  et  assignatis,  may  give  the  inheritance.  4 
Co.  29.  b. 

Kfee-simfile  determinable  upon  a  contingency,  is  a  fee  to  all  in- 
tents, though  not  so -durable  as  absoluteyee,  Vaugh.  273.  But  see 
tit*  Executory  Devise.  • 

In  pleading  estates  in  fee-simple,  they  may  be  alleged  general- 
ly ;  but  the  commencement  of  estates  tail,  and  other  particular 
estates,  must  regularly  be  shown.  Co.  Litt.  303.  The  fee-sim- 
ple estate,  being  the  chief  and  most  excellent ;  he  who  hath  it  in 
lands  or  tenements,  may  give,  grant,  or  charge  the  same  by  deed 
or  will  at  his  pleasure ;  or  he  may  make  waste  or  spoil  upon  it :  and 
if  he  bind  himself  and  his  heirs  to  warranty,  or  for  money  by  obli- 
gation, or  otherwise,  and  leave  such  land  to  the  heir,  it  shall  be 
charged  with  warranty  and  debts :  also  the  wife  of  a  man  that  is 
seised  of  such  an  estate,  shall  be  endowed ;  and  the  husband  of  a 
woman  having  this  estate,  shall  be  tenant  by  the  curtesy.  Co.  Litt, 
273.    Dyer,  330.    Perk.  §  236. 

Though  fee-simple  is  the  most  ample  estate  of  inheritance,  it 
is  subject  to  many  encumbrances ;  as  judgments,  statutes,  mort- 
gages, fines,  jointures,  dower,  &c.  And  there  is  a  fee-simple 
conditional,  where  the  estate  is  defeasible  by  not  performing  the 
condition ;  and  a  qualified  fee-simple,  which  may  be  defeated  by  a 
limitation,  &c.  This  is  called  a  base  fee,  upon  which  no  reversion 
or  remainder  can  be  expectant.    Co.  Litt.  18.   10  Reft.  97. 

See  further  on  this  subject,  tit.  Descent,  Estate,  Executory  De- 
vise, Tenure,  Wills,  £3*0. 

♦FEE  EXPECTANT.  Feudum  exfiectativum.']  See  Expect- 
ant, 

i  FEE-TAIL,  See  tit.  Tail. 

FEE-FARM,  feodi  firma^]  Or  fee  farm  rent;  is  when  the 
lord,  upon  creation  of  the  tenancy,  reserves  to  himself  and  his 
heirs,  either  the  rent  for  which  it  was  before  let  to  farm,  or  was 
reasonably  worth,  or  at  least  a  fourth  part  of  the  value ;  without 
homage,  fealty,  or  other  services,  beyond  what  are  especially  com- 
prised in  the  feoffment.  2  Inst.,  44.  By  Fitzherbert,  a  third  part 
of  the  yearly  value  of  the  land  may  be  appointed  for  the  rent,  where 
lands  are  granted  in  fee  farm,  &c.  Fitz.  JV,  B,  1 10.  And  Lord 
Coke  says,  fee-farm  rents  may  be  one  half,  a  third,  or  fourth  part 
of  the  value.  Co.  Litt.  143.  See  2  Comm.  43.  Doug.  627.  in 
note,  and  the  notes  to  1  Inst.  143. 

These  fee-farm  rents  seem  to  be  more  or  less,  according  to  the 
conditions  or  consideration  of  the  purchase  of  the  lands  out  of 
which  they  are  issuing.    It  is  the  nature  of  fee  farm,  that  if  the 
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rent  be  behind  and  unpaid  for  the  space  of  two  y ears,  then  the 
feoffor  or  his  heir  may  bring  an  action  to  recover  the  lands,  &c 
Brit.  c.  66.  num.  4.  .  See  tit.  Cessavit. 

JFeodi  firma  appellatur,  cum  quia,  ex  dono  vel  concession  e  alte- 
rius,  praedia  tenuerit  sibi  et  haeredibus  suis,  reddendo  vel  dimi- 
(liam,  vel  tcrtiatn,  vel  ad  minus  quartam  partem  veri  valoris.  Te- 
liens  hujusmodi  ad  nulla  servitia  obligator,  nisi  quae  in  ipsa  chart* 
continent ur :  excepta  fLdeUtatc,  quae  oouiibus  tenuris  incumbit. 
fyielrn.  Gloss.  221. 

\  FEE-FARM  RENTS  of  the  CROWN.  The  fee-farm  rents 
remaining  to  the  kki^s  of  England  from  their  ancient  demesnes, 
were  many  of  them  alienated  from  the  crown  in  the  reign  of  King 
Charles  II.  By  stats.  22  Car.  II.  c.  6.  22  &  23  Car.  II.  c-  24.  (ex- 
plained by  stat.  10  Ann.  c.  16.)  the  king  was  enabled  by  letters  pa- 
tent to  grant  fee-farm  rents  due  in  right  of  his  crown,  or  in  right 
of  his  duchies  of  Lancaster  and  Cornwall)  except  quit-rents,  fee. 
to  trustees  to  make  sale  thereof,  and  the  trustees  were  to  convey 
the  same  by  bargain  and  sale  to  purchasers,  &c.  who  may  reco- 
ver the  same  as  the  king  might.  But  it  has  been  observed,  that 
men  were  so  very  doubtful  of  the  title  to  alienations  of  this  na- 
ture, that  while  these  rents  were  exposed  to  sale  for  ready  mo- 
ney* scarce  any  would  deal  for  them,  and  they  remained  unsold : 
but  what  made  men  earnest  to  buy  them,  was  the  stop  upon  some 
of  his  majesty's  other  payments,  which  occasioned  persons  to  re- 
sort to  this  as  the  most  eligible  in  that  conjuncture  :  no  tenant  in 
tail  of  any  of  the  said  rents,  is  enabled  to  bar  the  remainder, 
See  further,  tit.  Counties  Palatine. 

FEES,  Certain  perquisites  allowed  to  officers  in  the  administra- 
tion of  justice,  as  a  recompense  for  their  labour  and  trouble  ;  as- 
certained either  by  acts  of  parliament,  or  by  ancient  usage,  which 
gives  them  an  equal  sanction  with  an  act  of  parliament.  2  JVcv 
Abr.  463. 

I.  In  what  Cases  Fees  are  due. 
II.  At  what  Time  they  may  be  demanded. 

I.  At  common  law  no  officer,  whose  office  related  to  the  arfmi- 
nistration  of  justice,  could  take  any  reward  for  doing  his  duty, 
but  what  he  was  to  receive  from  the  king.  Co.  Liu.  368.  2  Inst. 
176.  208,  209. 

And  this  fundamental  maxim  of  the  common  law  is  confirmed 
by  Westm.  i.  cafi.  26.  which  enacts,  «  That  no  sheriff,  or  other 
king's  officer,  shall  take  any  reward  to  do  his  office,  but  shall  be 
paid  of  that  which  they  take  of  the  king ;  and  that  he  who  so 
doth  shall  yield  twice  as  much,  and  shall  be  punished  at  the  king's 
pleasure." 

This  statute  comprehends  escheators,  coroners,  bailiffs,  gaolers, 
the  king's  clerk  of  the  market,  aulnager,  and  other  inferior  jai- 
nisters  and  officers  of  the  king,  whose  offices  do  any  way  concern 
the  administration  or  execution  of  justice.  2  Inst.  209. 

And  so  much  hath  this  law  been  thought  to  conduce  to  the 
honour  of  the  king  and  welfare  of  the  subject,  that  all  firescrifitions 
whatsoever,  which  have  been  contrary  to  it,  have  been  holden 
void;  as  where  by  prescription  the  clerk  of  the  market  claimed 
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certain  fees  for  the  view  and  examination  of  all  weights  and  mea- 
sures, and  it  was  held  merely  void.  4  Inst.  247.  Moor,  523.  2 
last.  20£.    2  Roll.  Abr.  226. 

But  it  hath  been  holden,  that  the  fee  of  20d.  commonly  called 
the  bar  fee,  which  hath  been  taken  time  out  of  mind,  by  the  she- 
riff, of  every  prisoner  who  is  acquitted ;  and  also  the  fee  of  one 
penny,  which  was  claimed  by  the  coroner  of  every  -visne,  when  he 
came  before  the  justices  in  eyre,  are  not  within  the  meaning  of 
the  statute,  because  they  are  not  demanded  by  the  sheriff  or 
coroner  for  doing  any  thing  relating  to  their  offices,  but  claimed 
as  perquisites  of  right  belonging  to  any  of  them.  2  Inst.  210. 
StoundfP.  C.  49. 

Also  it  is  holden  by  Lord  Coke,  that  within  the  words  of  the 
statute '34  Ediv.  I.  which  are,  4<  No  tallage  or  aid  shall  be  taken 
or  levied  by  us  or  our  heirs  in  our  realm,  without  the  will 
and  assent  of  archbishops,  bishops,  earls,  barons,  knights,  burgess- 
es, and  other  freemen  of  the  land no  new  offices  can  be  erect- 
ed with  new  fees,  or  old  offices  with  new  fees  ;  for  that  is  a  tal- 
lage upon  the  subject,  which  cannot  be  done  without  common  as- 
sent by  act  of  parliament    2  Inst.  533. 

Yet  it  is  holden,  that  an  office  erected  for  the  public  good,  though 
no  fee  is  annexed  to  it,  is  a  good  office ;  and  that  the  party,  for 
the  labour  and  pains  which  he  takes  in  executing  it,  may  main- 
tain a  quantum  meruit,  if  not  as  a  fee,  yet  as  a  competent  recompense 
for  his  trouble.    Moor,  808. 

All  fees  allowed  by  act  of  parliament  become  established  fees  j 
and  the  several  officers  entitled  to  them  may  maintain  action  of  debt 
for  them.  2  inst.  210.  All  such  fees  as  have  been  allowed  by  the 
courts  of  justice  to  their  officers,  as  a  recompense  for  their  labour 
and  attendance,  are  established  fees^  and  the  parties  cannot  be 
deprived  of  them  without  an  act  of  parliament.  Co.  Litt.  368. 
Prec.Chan.  551. 

Where  ajfeeis  due  by  custom,  such  custom,  like  all  otherij.  must 
be  reasonable:  and  therefore  where  a  person  libelled  in  thcr%irit- 
ual  court  for  a  burying  fee  due  to  him  for  every  one  who  died  in 
his  parish,  though  buried  in  another ;  the  court  held  this  unrea- 
sonable, and  a  prohibition  was  granted.  Hob.  175.  The  plaintiff 
brought  an  action  on  the  case  for  fees  due  to  him  as  usher  of  the 
black  rod,  and  obtained  a  verdict.  Stra.  74,7.  Justices  in  ses- 
sions have  no  authority  to  fix  the  bailiffs'  fees  for  arrest  in  civil 
cases ;  nor  would  the  court  of  K.  B.  allow  more  than  the  usual  fee 
of  one  guinea,  though  a  larger  sum  had  in  fact  been  paid  for  years 
under  an  order  of  such  justices.    3  Term  Rep.  K.  B.  417. 

As  to  the  fees  of  sheriffs  for  executions,  by  stat.29  Eliz.  cap*  4. 
it  is  enacted,  "  That  it  shall  not  be  lawful  for  any  sheriff,  &c.  nor 
for  any  of  their  officers,  &c.  by  colour  of  their  office,  to  take 
of  any  person,  directly  or  indirectly,  for  the  serving  and  executing 
of  any  extent  or  execution  upon  the  body,  lands,  godils  or  chat- 
tels of  any  person,  more  recompense  than  in  this  present  act  ap- 
pointed, i.  e.  twelve-pence  of  and  for  every  twenty  shillings  where 
it  exceedeth  not  one  hundred  pounds ;  and  six-pence  of  and  for 
every  twenty  shillings,  over  and  above  the  said  sum  of  100/.  that 
he  or  they  shall  so  levy  or  extend,  and  deliver  in  execution,  or 
take  the  body  in  execution  for ;  upon  pain,  that  the  person  offend- 
ing shall  forfeit,  to  the  party  grieved,  his  treble  damages  j  and 
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shall  forfeit  the  sum  of  40/.  for  every  time  that  he,  they,  or  any  of 
them,  shall  do  the  contrary.' 

Nothing  but  the  poundage  can  be  taken  by  the  sheriff  under 
this  stat.  29  Eliz.  c.  4.  In  actions  on  simple  contract,  and  judg- 
ment, for  a  debt  certain,  as  the  expenses  of  levying,  must  be  made 
by  the  plaintiff ;  he  is  the  party  grieved  by  any  overcharge  of  the 
sheriff :  but  if  the  judgment  be  for  a  penalty,  the  defendant  must 
pay  the  expenses,  and  in  such  case  he  is  the  party  grieved  by  such 
overcharge.    Term  Rep.  K.  B.  148.  157. 

No  fee  shall  be  taken  for  a  report  upon  a  reference  from  any 
court.  St.  1  Jac.  I.  c.  10.  Certain  fees  of  sheriffs  settled.  St.  3 
Geo.  I.  c.  15.  See  tit.  Sheriff.  Fees  on  nisi  prius  records  out  of 
the  exchequer  to  be  the  same  as  on  other  records.  St.  23  Geo.  II. 
c.  26.  §  10.  Fees  of  justices'  clerks  to  be  regulated*  St.  26.  Geo. 
II.  c.  14.    27  Geo.  II.  c.  lfi. 

By  46  Geo.  III.  c.  82.  8c  47  Geo.  III.  st.  I.e.  51.  for  Great 
Britain,  and  48  Geo.  III.  c.  56.  for  Ireland;  the  fees  to  the  officers 
of  the  customs  in  the  several  ports  of  the  "United  Kingdom  are  abo- 
lished, and  their  hours  of  attendance  regulated. 

II.  It  is  extortion  for  any  officer  to  take  his  fee  before  it  is  due ; 
and  therefore  where  an  under-sheriff  refused  to  execute  a  capias 
ad  satisfaciendum  till  he  had  his  fees,  the  court  held,  that  the 
plaintiff  might  bring  an  action  against  him  for  not  .doing  his  duty,  or 
might  pay  him  his  fees,  and  then  indict  him  for  extortion.  Co.  Litt. 
368.  10  Co.  102.  a.    1  Salk.  330. 

Officer  must  obey  a  writ,  though  fees  unpaid.  Stra.  814.  Pro- 
tess  must  be  obeyed  though  fees  are  not  tendered.  Stra.  1262. 
If  a  habeas  corpus  ad  subjiciendum  be  directed  to  a  gaoler,  he 
must  bring  up  the  prisoner  although  his  fees  were  not  paid  him ; 
and  he  cannot  excuse  himself  of  the  contempt  to  the  court,  by 
alleging  that  the  prisoner  did  jiot  tender  him  his  fees.  1  &b. 
272.  pi.  57.  So  as  to  a  habeas  corpus  ad  Jaciendum  et  recipi£n~ 
dum.  Jfrarch,  89.    2  Keb.  280.    2  Inst.  178.    1  Keb.  566.  cone. 

But  if  the  gaoler  brings  up  the  prisoner  by  virtue  of  such  habeas 
corpus,  the  court  will  not  turn  him  over  till  the  gaoler  be  paid 
all  his  fees ;  nor,  according  to  some  opinions,  till  he  be  paid  all 
that  is  due  to  him  for  the  prisoner's  diet:  for  that  a  gaoler  is 
Compellable  to  find  his  prisoner  sustenance.  See  1  Roll.  Hep.  338. 
Co.  LiU.  295.  9  Co.  B7.*Plo<wd.  68.  a.  2  Roll.  Abr.  32.  2  Jones]  178. 

If  a  person  pleads  his  pardon,  the  judges  may  insist  on  the 
usual  fee  of  gloves  to  themselves  and  officers,  before  they  allow  it. 
Fitz.  Coron.  294.  Pulton  de  Pace,  88.  KeHng,  25.  2  Jones.  56  1 
Sid.  452. 

If  an  erroneous  writ  be  delivered  to  the  sheriff,  and  he  executes 
it,  he  shall  have  his  fees,  though  the  writ  be  erroneous.  1  Salk. 
332.  It  seems  to  be  laid  down  in  the  old  books  as  a  distinction, 
that  upon  an  extent  of  land  upon  a  statute,  the  sheriff  is  to  have 
his  fees,  so  much  per  pound  according  to  the  statute  immediately ; 
but  that  upon  an  elegit  he  is  not  to  have  them  till  the  liberate] 
Poph.  156.    Winch.  51.  S.  P. 

Fees  are  now  recoverable  by  an  action  for  money  had  and  re- 
ceived, which  has  been  introduced  in  lieu  of  an  assise.  Money  given 
to  A.  and  claimed  by  B.  as  perquisites  of  office,  cannot  be  reco- 
vered by  B.  in  such  action,  unless  such  perquisites  be  known  and 
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accustomed  fees,  such  as  the  legal  officer  could  have  recovered 
from  A.    6  Term  Refi.  K.  B.  681.  683. 

Fees  of  attorneys  an#  officers,  Are  considerations  allowed 
them  as  a  recompense  for  their  labour  :  and  in  respect  to  officers, 
they  are  granted  over  and  above  their  salaries,  to  excite  them  to 
diligence  in  executing  their  offices.  They  differ  from  wages 
which  are  paid  to  servants  for  certain  work  and  labour  done  in  a 
certain  space ;  whereas  fees  are  disbursed  to  officers,  &c.  for  the 
transacting  of  business  which  occasionally  occurs.  If  a  client,  when 
his  business  in  court  is  despatched,  refuseth  to  pay  the  officer  his 
court  fees ;  the  court  on  motion  will  grant  an  attachment  against 
him,  on  which  he  shall  be  committed  until  the  fees  are  paid.  1 
IMl.  Abr.  598.  Ecclesiastical  courts  have  not  power  to  establish 
fees;  but  if  a  person  bring  a  quantum  meruit  in  B.  R.  &c.  for 
fees,  and  the  jury  find  for  him,  then  they  become  established  fees- 
1  Saik.  333. 

A  solicitor  in  chancery  may  exhibit  his  bill  for  his  fees  for 
business  done  in  that  court ;  and  so  he  may  where  the  business  is 
done  in  another  court,  if  it  relates  to  another  demand  the  plaintiff 
makes  in  chancery.    1  Fern.  203.    2  Chan.  Ca.  135. 

Action  on  the  case  lies  for  an  attorney  for  his  fees,  against  him 
that  retained  him  in  his  cause :  And  attorneys  are  not  to  be  dismiss- 
ed by  their  clients,  till  their  fees  are  paid.  1  LiU.  142.  But  at- 
torneys are  not  to  demand  more  than  their  just  fees;  nor  to  be  allow- 
ed fees  to  counsel  without  tickets,  or  the  signature  of  counsel, 
Sec.  stat.  3  Jac.  I.  c.  7.  An  attorney  may  have  action  of  debt  for 
his  fees,  and  also  of  counsel,  and  costs  of  suit :  as  a  counsellor 
is  not  bound  to  give  counsel  till  he  has  his  fee,  it  is  said  he  can 
have  no  action  for  it :  Though  it  has  been  held  otherwise.  Fitz. 
N.  B.  121.  Brovsnl.  73.    31  Hen.  VI.  c.  9. 

See  further,  as  connected  with  the  subject  of  fees,  this  Diet.  tit. 
Bribery i  Extortion,  and  also  tit.  Barrister,  Sheriff,  Attorney^  Co- 
roner, &c. 

FEIGNED  ACTIOJtf,  See  tit.  Faint  Action. 

FEIGNED  ISSUE.  If,  in  a  suit  in  equity,  any  matter  oifact 
is  strongly  contested,  the  court  usually  directs  the  -matter  to  be 
tried  by  jury  ;  especially  such  important  facts  as  the  validity  of  a 
will,  or  whether  A.  is  the  heir  at  law  to  B.,  or  the  existence  of  a 
modus  decimandi,  or  real  and  immemoral  composition  for  tithes. 
But  as  a  jury  cannot  be  summoned  to  attend  a  court  of  equity,  the 
feet  is  usually  directed  to  be  tried  in  the  court  of  king's  bench, 
or  at  the  assises,  upon  a  feigned  issue.  For  this  purpose,  a  feigned 
action  is  brought,  wherein  the  pretended  plaintiff  declares  that  he 
laid  a  wager  of  5/.  with  the  defendant,  that  A.  was  heir  at  law  to  B.; 
then  he  avers  he  is  so  ;  and  brings  his  action  for  the  5/.;  the  defend- 
ant allows  the  wager,  but  avers  that  A.  is  not  the  heir  to  and 
thereupon  that  issue  is  joined,  which  is  directed  out  of  chancery 
to  be  tried :  and  thus  the  verdict  of  the  jurors  at  law  determines 
the  fact  in  the  court  of  equity.  3  Comm.  452.  If  it  is  a  matter 
of  great  difficulty  and  consequence,  the  direction  may  be  for  a 
trial  at  bar,  with  leave  of  the  court.    See  tit.  Chancery,  Kquity. 

Trying  a  feigned  issue  without  the  consent  of  the  court,  is  a 
contempt  of  court :  and  after  such  a  trial,  they  will  stay  the  pro- 
ceedings.   4  Term  Refi.  K.  B.  402. 
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FELAGUS,  quasi  fide  cum  eo  Hgatus.']  A  companion,  but  par- 
ticularly a  friend,  who  was  bound  in  the  decennary  for  the  good 
behaviour  of  another.  In  the  laws  of  king  Ina,  it  is  said,  if  a  mur- 
derer could  not  be  found,  &c.  the  parents  of  the  person  slam 
should  have  six  marks,  and  the  king  forty ;  if  he  had  no  parents, 
then  the  lord  should  have  it.  Et  si  dominua  non  haberet,  felagus 
ejus  LL.  Ina.  caji.  15. 

FEUD,  Is  a  Saxon  word,  signifying  field;  and  in  its  compound 
it  signifies  wild,  as  field  honey,  is  wild  honey,  &c.  Blount. 

FELE  HOMAGERS,  Were  faithful  subjects  ;  from  the  Sax. 
fai,  i.  e.  fides. 

FELO  DE  SE,  One  that  commits  felony  by  laying  violent  hands 
upon  himself,  or  commits  any  unlawful  malicious  act,  the  conse- 

?ucnce  of  which  is  his  own  untimely  death.  See  tit.  Homicide 
II.  1. 

FELONS'  GOODS.  The  statute  de  fir arogativa  regis,  17  Edw. 
II.  c.  1.  grants  to  the  king,  among  other  things,  the  goods  of  fe- 
lons and  fugitives.  If  the  king  grant  to  a  man  and  his  heirs 
felons*  goods,  the  grantee  cannot  devise  them,  &c  on  the  stat.  32. 
Hen.  VIII.  r.  1.  because  they  are  not  of  a  yearly  value ;  but  where 
a  person  is  seised  of  a  manor,  to  which  they  are  appendant,  it  is 
otherwise,  for  they  will  pass  as  appurtenant.  3  Rcfi>  32.  See  tit. 
Flighty  Forfeiture. 


FELONY. 

Fei.onia.]  A  term  of  law  including,  generally,  alt  capital  crimes 
below  treason.  4  Comm.  98.  This  word  is  of  feudal  original ; 
but  as  to  the  derivation  of  which  authors-differ.  Some  deduce 
it,  fancifully  enough  as  it  seems,  from  fetos  Gr.  an  impostor ;  from 
fallo,  Lot.  to  deceive  j  and  Coke  (1  Inst.  391.)  says  it  is  crimen  felleo 
animo  fierfietratum.  All,  however,  agree,  that  it  is  such  a  crime 
as  occasions  a  forfeiture  of  the  offender^  lands  or  goods ;  this 
therefore  gives  great  probability  to  Sfoelmanfs  derivation  from  the 
Teutonic  or  German  fee,  a  feud  or  fief,  and  /on,  price  or  value. 
Sfielm.  in  -verb.  Felon.  Felony  according  to  this  derivation,  is  then 
the  same  as  firetium  feudi;  the  consideration  for  which  a  man 
gives  up  his  fief  or  estate ;  as  in  common  speech  it  is  said,  such 
an  act  is  as  much  as  one's  life  or  estate  is  worth.  In  this  sense, 
it  will  clearly  signify  the  feodal  forfeiture,  or  rather  the  act  by 
which  an  estate  is  forfeited,  or  escheats  to  the  lord.  See  4  Comm* 
95. 

Felony,  In  the  general  acceptance  of  law,  comprises  every 
species  of  crime  which  occasioned,  at  common  law,  the  forfeiture 
of  lands  or  goods.  This  most  frequently  happens  in  those  crimes 
for  which  a  capital  punishment,  either  was  or  is  liable  to  be  in- 
flicted :  for  those  felonies  which  are  called  clergyable,  or  to  which 
the  benefit  of  clergy  extends,  were  anciently  punished  with  death 
in  lay  or  unlearned  offenders,  though  now  by  the  statute  law  that 
punishment  is  for  the  first  offence  universally  remitted.  See  this 
Lid.  tit.  Clergy,  Benefit  of.  Treason  itself  (says  Coke,  2  Inst. 
15.)  was  anciently  comprised  under  the  name  of  felony.  And 
not  only  all  offences  now  capital  are  in  some  degree  or  other 
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felony ;  but  this  is  likewise  the  case  with  s^me  other  offences, 
which  are  not  punished  with  death;  as  suicide,  where  the  party  is 
already  dead  :  homicide  by  chance-medley,  or  in  self-defence  ;  and 
petty  larceny  or  pilfering ;  all  which  are,  strictly  speaking,  felonies, 
as  they  subject  the  committers  of  them  to  forfeitures.  So  that 
upon  the  whole  the  only  adequate  definition  of  felony  seems  to  be 
this,  -viz.  "An  offence  which  occasions  a  total  forfeiture,  of 
either  lands  or  goods,  or  both,  at  the  common  law ;  and  to  which, 
capital  or  other  punishment  may  be  superadded,  accordbg  to  the 
degree  of  guilt."  4  Comm.  94. 

As  felony  may  be  without  inflicting  capital  punishment,  so  it  is 
possible  that  capital  punishment  may  be  inflicted  for  an  offence 
which  is  no  felony :  as  in  case  of  heresy  by  the  common  law, 
which  though  capital,  never  worked  any  forfeiture t  of  lands  or 
goods,  an  inseparable  incident  to  felony.  3  Inst.  43.  Of  the  same 
nature  was  the  punishment  of  standing  mute,  which  at  common  law 
was  capital,  but  without  any  forfeiture,  and  was  therefore  no  felony. 
In  short,  the  true  criterion  of  felony  is  forfeiture,  for  in  all  felonies 
which  are  punishable  by  death,  the  offender  loses  all  his  lands  in 
fee-simple,  and  also  his  goods  and  chattels ;  in  such  as  are  not  so 
punishable,  his  goods  and  chattels  only.  1  Inst.  391. 

The  idea  of  felony  is  so  generally  connected  with  that  of  capital 
punishment,  that  it  seems  hard  to  separate  them ;  and  to  this 
usage  the  interpretations  of  law  now  conform.  For  if  a  statute 
makes  any  new  offence  felony,  the  law  implies  that  it  shall  be  pu- 
nished with  death,  (viz.  by  hanging,)  as  well  as  by  forfeiture,  un- 
less the  offender  prays  the  benefit  of  clergy.  Hawk.  P.  C.  i.e.  41. 
§  4.  ii.  c,  48.  So  where  a  statute  decrees  an  offence  to  undergo 
judgment  of  life  and  member,  the  offence  becomes  a  felony, 
though  that  precise  word  be  omitted ;  but  the  words  of  the  statute 
must  not  in  such  case  be  the  least  doubtful  or  ambiguous.  1  Hawk, 
jp.  a  c.  41.  §  1,  2, 

Under  the  word  felony  in  commissions,  &c.  is  included  fitit 
treason,  murder,  homicide,  burning  of  houses,  burglary,  robbery, 
rape,  &c.  chance-medley,  se  defendendo  and  fietit  larceny.  All 
felonies  punishable  according  to  the  course  of  the  common  law, 
are  either  by  the  common  law,  or  by  statute.  Piracy,  robbery, 
and  murder  on  the  sea,  are  punishable  by  the  civil  and  statute  law. 
1  Inst.  391. 

Felony,  by  the  common  law,  is  against  the  life  of  a  man ;  as  mur- 
der, manslaughter,  felo  de  se,  se  defendendo,  &c.  Against  a  man's 
goods,  such  as  larceny,  and  robbery :  against  his  habitation,  as 
burglary,  arson,  or  house-burning  :  and  against  public  justice,  as 
breach  of  prison.    3  Inst.  31. 

It  is  not  very  easy  to  recapitulate  the  vast  variety  of  offences 
which  are  made  felony,  by  the  almost  innumerable  statutes  which 
have  been  from  time  to  time  found  necessary,  to  restrain  mankind 
within  those  bounds  which  the  security  of  society  requires. 

A  general  list  is  here  subjoined  of  felonies,  by  statute;  within 
clergy,  and  without.  For  the  particulars  relative  to  each  offence, 
this  Diet,  may  be  consulted  under  the  proper  titles ;  see  particu- 
larly, tit.  Larceny,  Robbery,  Accessary. 

Felonies  within  clergy.  Armour,  the  king's,  embezzling. 
Assaults,  with  intent  to  spoil  persons'  dress.    Bail,  personating ; 
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before  commissiontrs.  Bankpaper,  forging  or  preparing.  Biga- 
my. Bills  of  Exchange,  foreign  forging.  Bridge*,  destroying,  se- 
veral specified  in  different  statutes.  Burning  ricks  of  corn,  hay, 
&c.  Cattle,  sheep,  &c.  killing  in  the  night  maliciously,  or  slaugh- 
tering horses  without  notice.  Cloth,  stealing  from  tenters,  3d  of- 
fence. Collieries  destroying  engines  to  drain.  Commons*,  de- 
stroying enclosures  of.  Copper,  removing  from  a  house  to  steal  it, 
assisting  therein,  or  buying  it  when  stolen.  Com,  destroying  gra- 
naries ;  2d  off.  Customs j  harbouring  smugglers  and  assisting  to 
run  goods.  Dikes,  cutting  in  marsh  land.  Fishing  in  enclosed 
pond,  &c.  with  intent  to  steal,  or  buying  stolen  fish,  foreign 
state,  going  out  of  the  realm  to  serve  without  taking  the  oath  of 
allegiance.  Forgery  of  bank  bills,  foreign  bills,  customs'  deben- 
tures, stamps  for  marking  plate,  &c.  Gaoler,  forcing  a  prisoner  to 
become  an  approver ;  (impeacher.)  Hawk,  stealing.  Hunting, 
in  the  night  or  in  disguise.  Jewels  and  plate  stolen,  receiving  of. 
Iron  bars  fixed  to  buildings,  stealing.  JSng,  or  his  council,  con- 
spiring to  destroy.  Labourers;  confederacy  of  masons  against  the 
statute  of  labourers.  JLead;  entering  blacklead  mines  with  intent 
to  steal  j  stealing  lead  affixed  to  buildings  ;  or  buying  or  receiving 
it  when  stolen.  Locks,  floodgates,  sluices  or  banks,  destroying. 
Maiming  another.  Marriage,  clandestine,  solemnizing.  Miscar- 
riage, procuring.  Money;  exporting  silver,  importing  false  mo- 
ney, blanching  copper,  putting  off  counterfeit  money,  or  counter- 
feiting copper  money,  or  tokens  issued  by  the  bank.  Mutiny  and 
desertion  in  seamen  or  soldiers.  Palaces  of  the  king,  entering 
with  intent  to  steal.  Pewter  stolen,  buying  or  receiving.  Plague, 
persons  infected  with,  going  out  of  doors.  Polygamy,  or  bigamy. 
Post-office,  frauds  in,  as  to  postage  of  letters.  Process,  opposing 
execution  of,  in  pretended  privileged  places.  Public  works,  in- 
juring or  damaging.  Records,  withdrawing  or  secreting.  Rescu- 
ing prisoners  for  treason  or  felony;  or  offenders  against  statutes 
concerning  spirituous  liquors;  or  offenders  condemned  to  hard 
labour;  or  bodies  of  murderers.  Robbery,  of  furniture  from 
lodgings;  assaulting  with  intent  to  rob.  Rogues,  incorrigible, 
escaping  from  the  house  of  correction  or  offending  a  second  time. 
Servants,  taking  their  master's  goods  at  his  death;  assaulting 
master  woolcomber  or  weaver ;  embezzling  goods  to  the  value  of 
40$.  Sheep,  exporting  alive ;  2d  off.  Ships,  destroying ;  forcibly 
preventing  the  lading,  sailing,  fee.  of  ships  by  seamen,  keelmen 
and  others.  Smugglers,  assisting,  fee.  Stamp  duties,  certain 
frauds  in.  Stolen  goods,  buyers  or  receivers  of,  or  person-  taking 
reward  to  discover.  Stores,  government  embezzling.  Trees, 
shrubs,  fee.  destroying  in  nurseries  or  gardens  to  the  value  of  5*. 
Turnpikes,  gates,  toll-houses,  &c.  destroying.  Warrens,  entering 
in  the  night  and  killing  conies.  Watermen,  carrying  too  many 
passengers,  if  any  drowned.    Woods,  setting  fire  to. 

Felonies  without  clergy.  Accessaries,  in  certain  cases. 
Aliens  returning  from  transportation.  Bail,  personating.  Bank  of 
England,  clerks  embezzling  notes;  altering  dividend  warrants, 
&c.  paper-makers  unauthorized  using  moulds  for  notes ;  (see  post, 
Forgery.)  Banks  of  the  sea,  destroying.  Bankrupt,  not  surren- 
dering; concealing  his  estate,  &c.  Bastard,  murdering,  fee. 
Black  act,   offenders  under.    Bleaching  grounds,   robbery  of 
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bridges,  wilfully  damaging,  those  of  London,  Westminster,  and 
Fuiham.    Burglary.    Burning  houses,  or  barns  with  corn.  Cattle, 
Mealing  or  maiming.    Challenging  jurors  above  twenty,  in  felonies 
ousted  of  clergy.    Cloth,  stealing  from  the  tenters.    Coal  mines, 
setting  fire  to.    Cottons,  selling  with  forged  stamps.  Customs? 
smugglers  shooting  at  or  wounding  officers  of  the  navy  or  cus- 
tom-house ;  harbouring  transported  offenders;  not  surrendering 
on  proclamation.    Deer  stealing;  2d  off.    Deeds  enrolled  acknow- 
ledging in  the  name  of  another  robbing.    Fences  of  Commons,  de- 
stroying.   Fish  ponds,  Fens,  destroying  works  for  draining  of. 
Fines,  acknowledging  in  another's  name.    Forgeries  of  deeds, 
transfers  of  stock,  stamps,  registers,  &c.  &c.    Hops,  cutting  the 
binds.    Horse-stealing.    Judgments,  acknowledging  in  another's 
name.    Letters,  threatening,  sending  ;  or  .  rescuing  offenders  so 
doing.    Linen,  stealing  from  bleaching;  grounds;  or  cutting  or 
destroying.    Mail,  robbing,  or  stealing  letters  from  post-office. 
Maiming;  maliciously  lying  in  wait  for  that  purpose.  Malicious 
injuries,  viz.  shooting  at,  stabbing,  &c.  giving  medicine  to  procure 
miscarriages;  setting  fire  to  houses,  out-houses,  &c.  Marshes; 
setting  fires  to  engines  for  draining.    Mariners  wandering  with- 
out testimonials,  and  see  stat.  39  RUz.  c.  17.  §  4.  (Jiost,  Seaman.) 
Mines,  damaging.    Money,  uttering  false  money;  3d  off.  Mur- 
der.   Mute,  standing  on  trial  for  treason  or  felony.  Northern 
borders,  thieves  and  spoilers  in   Cumberland,  Northumberland, 
Westmorland,  and  Durham.    Outlawry,  for  felonies  without  cler- 
gy.   Perjury,  convicts  for,  escaping,  breaking  prison,  or  return- 
ing from  transportation.    Personating  bail,  seamen,  pensioners, 
&c.    Pick-pocket,  of  above  12d.  value.    Piracy:  under  which  is 
included,  sailors  hindering  the  captain  of  a  ship  from  fighting, 
by  forcible  restraint.    Poisoning,   of  malice  prepense.  Popish 
recusants,  priests  and  Jesuits  in  certain  cases.    Post-office;  robbing 
mail,  secreting  letters,  &c.    Prisoners  forswearing  themselves 
under  insolvent  acts,  refusing  to  deliver  up,  or  concealing  their 
effects ;  escaping  from  confinement  to  hard  labour  ;  2d  off.  Privy 
councillors,  attempting  to  kill.    Quarantine,  neglecting  the  regu- 
lations for  performing.    Rafie  of  a  child  under  13  years  old. 
Rescuing  convicts  from  transportation,  or  murderers.    Rebels  re- 
turning from  transportation,  their  aiders  and  correspondents.  Re- 
cognisance or  recovery,  acknowledging  in  another's  name.  Riots, 
and  destroying  buildings.    Robbery,  of  churches,  on  the  highway, 
in  booths  in  fairs,  dwelling-houses,  shops,  warehouses,  coach- 
houses or  stables ;  on  board  vessels ;  in  wharfs ;  in  lodgings*  if 
above  12<f.  value  ;  stealing  exchequer  orders,  bank  notes,  navy 
bills,  promissory  notes,  &c.    Sea;  treasons,  robberies,  murders^ 
&c.  upon.    Seamen,  personating  to  receive  their  pay.    Ships  of 
war  and  others,  wilfully  destroying.    Shooting  at  another.  Silk; 
destroying  any  silk  or  velvet  in  the  loom,  or  the  tools  for  manu- 
facturing thereof.  Smuggling,  and  assembling  armed  for  that  pur- 
pose.   Soldiers;  deserting,  wandering  without  testimonials,  en- 
listing in  foreign  service,  or  seducing  others  so  to  do.   South  Sea 
Company;  servants  embezzling  their  effects.    Stamps  counterfeit- 
ing.   Stolen  goods,  helping  to  a  reward  in  certain  cases.  Stores, 
government ;  embezzling  or  burning  or  destroying  in  dock-yards. 
Transportation^  returning  from,  or  being  at  large  in  the  kingdom 
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after  sentence.  Turnpikes,  gates,  Weighing  engines,  locks,  sluices, 
&c.  destroying.  Wool;  destroying  woollen  goods,  racks,  or  tools, 
or  forcibly  entering  a  house  for  that  purpose.  Women,  stealing 
and  marrying.  Wreck  of  ships,  causing  by  stealing  pumps,  &c. 
stealing  shipwrecked  goods,  or  killing  shipwrecked  persons. 

Before  the  reign  of  King  Hen.  1.  felonies  were  punished  with 
pecuniary  fines;  for  he  was  the  first  who  ordered  felons  to  be 
hanged,  about  the  year  1 108.  The  judgment  against  a  man  for 
felony  hath  been  the  same  since  the  reign  of  that  king,  u  e.  that 
he  be  hanged  by  the  neck  till  dea£,  which  is  entered  susfiendatur 
fier  collum,'  Ifc.  4  Inst.  124.  felony  was  anciently  every  capital 
crime  perpetrated  with  an  evil  intention:  all  capital  offences  by 
the  common  law  came  generally  under  the  title  of  felony,  and  could 
not  be  expressed  by  any  word  but  feloniti,  which  must  of  neces- 
sity be  laid  in  an  indictment  of  felony.  Co.  Litt.  391.  It  is  always 
accompanied  with  an  evil  intention ;  and  therefore  felony  cannot 
be  imputed  to  any  other  motive.  But  the  bare  intention  to  com- 
mit a  felony  is  so  very  criminal,  that  at  the  common  law  it  was 
punishable  as  felony,  where  it  missed  of  its  effect  through  some 
accident,  and  now  the  party  may  be  severely  fined  for  such  an  in- 
tention.   1  Hawk.  P.  C.  c.  23. 

felony  is  punished  with  the  loss  of  life,  and  of  lands  not  en- 
tailed, goods  and  chattels:  and  felony  ordinarily  works  corruption 
of  blood ;  unless  a  statute  making  an  oKeuceJelony,  ordains  it  shall 
be  otherwise,  as  some  statutes  do.    See  tit.  Attainder. 

The  punishment  of  a  person  for  felony,  by  our  ancient  books, 
is,  1st.  To  lose  his  life;  2dly.  To  lose  his  blood,  as  to  his  ances- 
try, and  so  as  to  have  neither  heir  nor  posterity ;  3dly.  To  lose 
his  goods ;  4thly.  To  lose  his  lands ;  and  the  king  shall  have  an- 
num, diem  et  vasium,  to  the  intent  that  his  wife  and  children  be 
cast  out  of  the  house,  his  house  pulled  down,  and  all  that  he  had 
for  his  comfort  or  delight  destroyed.  4  Refi.  124.  A  felony  by 
statute  incidentally  implies,  that  the  offender  shall  be  subject  to  the 
like  attainder  and  forfeiture,  8cc.  as  is  incident  to  a  felon  at  com- 
mon law.   3  Inst.  47.  59.  90. 

Ml  felonies  are  several,  and  cannot  be  joint ;  so  that  a  pardon  of 
one  felon  caimot  discharge  another ;  but  the  felony  of  one  man  may 
be  dependent  upon  that  of  another,  and  the  pardon  of  the  one  by  a 
necessary  consequence  enure  to  the  benefit  of  the  other,  as  in 
cases  of  principal  and  accessary,  &c»    2  Hawk.  P.  C. 

Private  persons  may  arrest  felons  by  their  own  authority,  or  by 
warrant  from  a  justice  of  peace :  and  every  private  person  is 
bound  to  assist  an  officer  to  take  felons,  &c.  2  Hawk.  P.  C.  see 
tit.  Constable. 

But  one  ought  not  to  be  arrested  upon  suspicion  of  felony,  except 
there  be  firobabilis  causa  showed  for  the  ground  of  the  suspicion.  1 
Lill.  Abr.  603.  If  a  felony  is  not  done  by  a  man,  but  some  person 
else,  if  another  hath  probable  cause  to  suspect  he  is  the  felon,  and 
accordingly  doth  arrest  him,  this  is  lawful  and  may  be  justified. 
But  to  make  good  such  justification,  there  must  be  in  fact  a  felony 
committed  by  some  person,  without  which  there  can  be  no  ground 
of  suspicion.  2  Hale*s  Hist.  P.  C.  78.  And  as  to  the  person, 
there  ought  to  be  a  reasonable  cause  to  suspect  him,  otherwise  the' 
arrest  will  be  illegal.    See  tit.  Arrest,  Constable. 
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A  private  man  arresting  one  fyr  felony,  cannot  justify  breaking 
doors,  to  take  the  party  suspected  ;  but  he  doth  it  at  his  peril,™*, 
if  in  truth  he  be  a  felon,  it  is  justifiable  ;  but  if  innocent,  then  it 
is  not.  To  prevent  a  murder  or  manslaughter,  private  persons 
may  break  doors  open.  2  Hale,  82.  Officers  may  break  open  a 
house  to  take  a  felon,  or  any  person  justly  suspected  of  felony;  and 
if  an  officer  hath  a  warrant  to  take  a  felon,  who  is  killed  in  re- 
sisting, it  is  not  felony  in  the  officer;  but  if  the  officer  is  killed,  it 
is  otherwise.    Dalt.  389. 

Persons  indicted  of  felony,  &c.  where  there  are  strong  pre- 
sumptions and  circumstances  of  guilt,  are  not  replevisable ;  but 
for  larceny,  &c.  when  persons  are  committed  who  are  of  good  re- 
putation, they  may  be  bailed.  2  Hawk.  P.  C.  The  former  part  of 
the  position  must  be,  with  an  exception  to  the  power  of  the  court 
of  king's  bench.    See  tit.  Bail. 

If  one  be  committed  to  prison  for  one  felony,  the  justices  of 
gaol  delivery  may  try  him  for  another  felony,  for  which  he  was  not 
committed,  by  virtue  of  their  commission.  1  Lill.  (jp2.. 

In  the  highest  crime,  and  in  the  lowest  species  of  felony,  wz, 
in  fietit  larceny,  and  in  all  misdemeanors,  standing  mute  hath 
always  been  an  equivalent  to  conviction.  But  upon  appeals  or  in- 
dictments for  other  felonies,  or  fietit  treason,  the  prisoner  was  not 
by  the  ancient  law  looked  upon  as  convicted,  so  as  to  receive 
judgment  for  the  felony,  but  should,  for  his  obstinacy,  have  re- 
ceived the  terrible  sentence  of  fienance,  or  peine  fort  et  dure.  See 
this  Diet.  tit.  Mute,  Trial. 

Where  a  married  woman  commits  felony,  in  company  with  her 
husband,  it  shall  be  presumed  to  be  done  by  his  command,  and  she 
shall  be  excused.    3  Inst.  310.    See  tit.  Baron  and  Fenye  VII. 

If  a  man's  horse  be  going  into  the  ground  of  another,  and  he 
takes  it  felleo  animo,  not  as  damage-feasant,  it  is  no  finding,  but 
felony  ;  but  if  A's  sheep  *  tray  into  the  flock  of  J3*  and  he  drives 
the  same  along  with  his  flock,  or  by  mistake  shears  them,  this  is 
not  a  felony;  though  if  he  knew  them  to  be  another  person's,  and 
marks  them  with  his  mark,  it  is  an  evidence  of  felony.  1  Hale's 
Hist.  P.  C.  506. 

Where  one  steals  another's  goods,  and  a  third  person  felonious- 
ly takes  them  from  him,  he  is  a  felon  as  to  both  the  others.  And 
when  there  is  a  pretence  of  title  to  things  unlawfully  taken,  it  may 
be  only  a  trick  to  colour  felony;  and  the  ordinary  discovery  of  a 
felonious  intent  is,  if  the  party  doth  it  secretly,  or  being  charged 
with  the  goods,  denies  it.  I  H.  P.  C.  507.  509.  If  a  person  to 
whom  goods  are  delivered  on  a  pretended  buying  them,  runs  away 
with  them,  it  in  felony;  and  a  guest  stealing  plate  set  before  him 
at  an  inn,  &c  is  felony;  also  persons  who  have  the  charge  of 
things,  £  ,  a  servant  of  a  chamber,  &c.  may  be  guilty  of  felony : 
and  the  least  removing  pf  a  thing  in  attempts  of  felony,  is  felony, 
though  it  be  not  carried  off.  3  Inst.  $08.  Ray m.  275. 

But  goods  must  not  be  of  a  base  nature  ;  such  as  dogs,  &c.  nor 
fer&  nature,  as  deer,  hares,  &c.  except  they  be  made  tame,  when 
it  will  be  felony  to  steal  them.  If  any  turkeys,  geese,  poultry, 
fish  in  a  trunk,  &c.  are  taken  away,  it  is  felony.  3  Inst.  309?  310. 
Stealing  of  tame  peacocks,  is  felony;  so  of  herons  and  young 
hawks  in  their  nests :  it  is  otherwise  of  pheasants,  partridges,  co- 
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nies,  &c.  although  they  be  so  kept  that  they  cannot  escape ;  if  they 
be  not  reclaimed,  and  known.  Jenk.  Cent.  204.  As  to  cats,  dogs, 
monkeys*  and  the  like,  though  it  be  not  felony  to  take  them,  tres- 
pass lies  for  them.   Jenk.  Ibid. 

FEME  COVERT,  A  married  woman  ;  said  to  be  covert  baron. 
See  tit.  Baron  and  Feme. 

FEME  SOLE,  Fri]  A  woman  alone,  that  is  unmarried.  Feme 
Sole  Merchant;  a  married  woman  who  by  the  custom  of  London 
trades  on  her  own  account,  independent  of  her  husband.  See  tit. 
Baron  and  Feme,  London. 

FENCE,  A  hedge,  ditch,  or  other  enclosure  of  land  for  the  bet- 
ter manurance  and  improvement  of  the  same.  And  where  a  hedge, 
and  ditch  join  together,  in  whose  ground  or  side  the  hedge  is,  to 
the  owner  of  that  land  belongs  the  keeping  of  the  same  hedge  or 
fence,  and  the  ditch  adjoining  to  it  on  the  other  side,  in  repair  and 
scoured.  Par.  Offic.  188.  An  action  on  the  case  or  trespass  lies, 
for  not  repairing  of  fences,  whereby  cattle  come  into  the  ground 
of  another,  and  jlo  damage.  1  Salk.  335.  Also  it  is  presentable 
in  the  court  baron,  Sec.  By  stat.  9  Geo.  III.  c.  29.  destroying  fences 
set  up  for  enclosing  commons  is  made  felony,  but  within  benefit  of 
clergy.    See  this  Diet,  tit  Common,  Enclosure. 

FENCE  MONTH,  mends  fanationia  {or  fionationia)  menaia  firo* 
hibitionia,  or  menaia  vetitus.']  Is  a  month  wherein  female  deer  in 
forests,  &c.  do  fawn,  and  therefore  it  is  unlawful  to  hunt  in  forests 
during  that  time ;  which  begins  fifteen  days  before  midsummer,  and 
ends  fifteen  days  after  it,  being  in  all  thirty  days.  Manw.  /tart.  2* 
cafi.  131.  Stat.  20.  Car.  II.  cap.  3.  Some  ancient  foresters  call  this 
month  the  defence  month)  because  then  the  deer  are  to  be  defended 
from  being  disturbed,  and  the  interruptions  of  fear  and  danger. 
Serjeant  Fleetwood  saith,  that  the  fence  month  hath  been  always 
kept  with  watch  and  ward,  in  every  bailiwick  throughout  the  whole 
forest,  since  the  time  of  Canutua.  Fleetwood's  Forest  Laws,  ft.  5. 
See  tit.  Fiah. 

FENGELD,  5aar.]  A  tax  or  imposition,  exacted  for  the  repel- 
ling of  enemies.    MS.  Jntiq. 

FENS,  fialudea.']  Low  marshy  grounds,  or  lakes  for  water ;  for 
the  draining  whereof  in  this  kingdom  several  statutes  have  been 
from  time  to  time  enacted,  which  are  chiefly  local;  and  by  the 
provision  of  which  the  destroying  of  works  for  the  drainage,  or 
fences  for  the  securing  them,  are  punishable  as  felonies  within 
clergy,  and  by  other  penalties.  See  tit.  Rivera,  Sea  Banks,  Pou- 
dike. 

FEOD  or  FEUD,  See  tit.  Tenurea  I.  I. 

FEODAL,  feodolia,  vel  feudalia^]  Of  or  belonging  to  the  feud 
or  fee.    Stat.  12  Car.  IL  cafi.  24. 

FEOD ALITY,  Fealty,  See  tit.  Fealty  ;  Tenurea  I.  6. 

FEODARY,  on  FEUDARY,  feudatariua.']  An  officer  of  the 
court  of  wards,  appointed  by  the  master  of  that  court  by  virtue  of 
the  statute  32  Hen.  VIII.  c.  26.  whose  business  it  was  to  be  present 
with  the  escheator  in  every  county  at  the  finding  of  offices  of  lands, 
and  to  give  in  evidence  for  the  king  as  well  concerning  the  value 
as  the  tenure  ;  and  his  office  was  also  to  survey  the  lands  of  the 
ward,  after  the  office  found,  and  to  rate  it.  He  did  likewise  as- 
sign the  king's  widows  their  dowers;  and  receive  all  the  rents  of 
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wards,  lands  within  his  circuit,  which  he  answered  to  the  receiver 
of  the  court.  This  office  was  wholly  taken  away  by  the  operation 
of  statute  12  Car.  II.  cap.  24.  abolishing  tenures. 

FEODATARY  oh  FEUDATARY,  The  tenant  who  held  his 
estate  by  feodal  service  f  and  grantees,  to  whom  lands  in  feud  or 
fee  were  granted*  by  a  superior  lord,  were  sometimes  called  ho- 
magers; and  in  some  Writings  are  termed  vassals  >  feuds  and  feodct* 
tarfc*.    See  tit.  Tenures  L 

FEODUM,  See  Feud. 

FEODUM  MILiTIS,  A  knight's  feetjeodurt  laiciim,  a  lay*  fee, 
or  land  held  xn  fee  of  a  lay  lord.   Kennet's  Gloss.  See  tit.  Feud*. 

FEOFFMENT,  feoffamentum,  from  the  verb  feoffare;  donatio 
fhub.J  A  gift  or  grant  of  any  manors,  messuages,  lands  or  tene- 
ments, to  another  in  fee,  to  him  and  his  heirs  for  ever,  by  the  de- 
livery of  seisin  and  possession  of  the  thing  given  or  granted. 
In  every  feoffment,  the  giver  or  grantor  is  called  the  feoffor,  and 
he  that  receives  by  virtue  thereof  is  the  feoffee.  Littleton  says, 
the  proper  difference  between  a  feoffor  and  a  donor  is,  that  the  one 
gives  in  fee-simple,  the  other  \x\  fee-tail.    Litt.  lib.  i.  cafi*  6. 

Blackstone  (2  Comm.  399.)  defines  feoffment  to  be  the  gift  of  any 
Corporeal  hereditament  to  another.  The  deed  of  feoffment  is  our 
most  ancient  Conveyance  of  lands ;  and  in  records  we  often  find  fees 
given  to  krtights  under  the  phrases  of  de  veteri  feoffamento,  and 
de  novo  feoffamento;  the  first  whereof  were  such  lands  as  were 
given  or  granted  by  King  Henry  L  And  the  others,  such  as  were 
granted  after  the  death  of  the  said  king,  since  the  beginning  of 
the  reign  of  Henry  II.  At  commonlaw  the  usual  conveyance  was 
by  feoffment,  to  which  delivery  (shortly  called  tfvery)  and  seisin 
were  necessary,  the  possession  being  thereby  given  to  the  feoffee; 
but  if  livery  and  seisin  could  not  be  made,  by  reason  there  was  a 
tenant  in  possession,  the  reversion  was  granted,  and  the  particular 
tenant  attorned.  Co.  Litt.  9.  49.  A  feoffment  is  said,  in  some 
respects,  to  excel  the  conveyance  by  fine  and  recovery ;  it  clear- 
ing all  disseisins,  abatements,  intrusions,  and  other  wrongful  es- 
tates, which  no  other  conveyance  doth:  and  for  that  it  is  so  so- 
lemnly and  publicly  made,  it  has  been  of  all  other  conveyances 
the  most  observed.  Westm.  Symb.  235.  Plowd.  554.  See  this  Diet. 
tit  Conveyance,  Deed,  and  2  Comm.  c*  20.  Shefi.  Touehst.  c.  9-  and 
the  notes  to  the  8vo.  edition,  1791. 

This  conveyance  is  now  but  very  little  used ;  except  where  no 
consideration  passes,  as  in  case  of  trustees  of  lands  for  a  Corpora- 
tion, &c.  See  this  Diet.  tit.  Lease  and  Release,  as  to  conveyance 
by  bodies  corporate.  It  is  still  however  a  formal,  valid,  and  ef- 
fectual mode  of  conveyance :  but  has  been  of  late  years  almost  en- 
tirely superseded  by  the  conveyance  by  Lease  and  Release.  See 
this  Diet,  under  that  title*  as  also  tit.  Bargain  and  Sale,  Conveyance. 
Deed. 

It  will  be  found  useful  to  consider  the  learning  relating  to  feoff- 
ments according  to  the  following  division : 

L  Of  what  Things  a  Feoffment  may  be  made. 
II.  Who  may  make  a  Feoffment,  and  how  it  is  to  be  made. 
III.  Of  the  different  Kinds  of  Livery;  with  their  Effects  and  Opera- 
tions. 

Vol.  III.  E 
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I.  A  feoffment  may  be  of  a  messuage,  land,  meadow,  pasture, 
or  other  corporeal  hereditament,  and  of  a  moiety,  third  or  fourth  part 
of  it;  that  lies  in  livery.  The  deed  must  contain  the  words,  have 
granted)  bargained,  and  enfeoffed, 

A  feoffment  may  be  made  of  lands,  in  which  a  man  has  no  fixed 
estate  ;  as,  if  he*  has  twelve  acres  to  be  annually  assigned  in  such 
a  meadow ;  and  livery  in  any  acre,  which  he  has  at  the  time  of 
the  feoffment,  is  sufficient.  Co.  Litt.  4.  a.  48.  b.  2  Roll.  K>.  I.  40— 
50. 

So,  if  a  feoffment  be  of  fifty  acres  towards  the  north  in  such  a 
moor,  which  contains  100  acres,  livery  in  any  of  them  is  sufficient. 
2  Roll.  1 U  I.  5.    Dyer,  372.  b. 

So,  if  two  manors  be  divided  altemU  vicibus  between  parceners, 
either  may  make  a  feoffment  of  her  manor;  and  the  deed  ought 
to  comprehend  both ;  and  she  shall  make  Hvery  in  one  secundum 
formam  chart a  this  year,  and  in  the  other  the  next  year.  Co.  Litt. 
48.  b. 

But  a  feoffment  cannot  be  made  of  a  thing  of  which  livery  can- 
not be  given ;  as,  of  incorporeal  inheritances,  rent,  advonoson^  corn^ 
mon,&c.  2  Roll.  i.  /.  20.  Though  it  be  an  advowson,  &c.  in 
gross.   Cont.  ll  Hen.  VI.  4.   Ace.  2  Roll.  1.  1.  21. 

So  a  feoffment  of  lands,  which  are  uncertain  till  a  future  act, 
is  void ;  for  livery  does  not  operate  infuturo  :  as,  if  A.  agrees  by 
indenture  to  convey  20/.  per  annum  in  land  to  such  a  use,  and 
IQs.per  annum  to  such  a  use,  and  makes  a  feoffment  of  all  his  lands 
to  the  uses  in  the  indenture  ;  it  will  be  void  for  all  but  that  where 
livery  was  made,  it  not  being  ascertained  which  shall  be  to  one 
use,  and  which  to  the  oilier.    R.  1  Roll.  1 87* 

In  a  deed  of  feoffment,  there  must  be  a  good  feoffor,  that  iff, 
one  able  to  grant  the  thing  conveyed  by  the  deed ;  a  feoffee  capa- 
ble to  take  it ;  and  a  thing  grantabte,  and  granted  in  the  manner 
the  law  requireth.    Co.  Litt.  42.  49.  190. 

See  further,  of  what  tilings  a  feoffment  may  be  made,  Com. 
Dig.  Feoffment,  (A.  2.)  Vin*  Abr.  Feoffment^  (C.) 

II.  If  a  person  non  compos  makes  a  feoffment,  and  gives  livery 
himself,  that  is  allowed  on  all  hands  to  be  good  to  bind  himself, 
so  that  he  can  by  no  process  or  plea  avoid  the  feoffment,  and  re- 
store himself  to  the  possession ;  the  same  law  of  an  idiot ;  and 
the  reason  is,  because  the  investiture  being  made  before  the  pares 
curia,  their  solemn  attestation  could  not  be  defeated  by  the  per- 
son himself,  because  it  is  presumed  they  are  competent  judges  of 
the  ability  of  the  feoffor  to  make  such  feoffment.  2  Roll.  Abr*  2. 
Co.  Litt.  247.  4  Co,  125.  a.  Show.  Pari.  Cases,  153.  and  see  tit. 
Idiots  and  Lunatics s  and  post,  II. 

But  if  an  infent  makes  a  feoffment,  and  makes  livery  himself, 
this  shall  not  bind  him,  but  he  himself  may  avoid  it  by  writ  of  dum 
fttit  infra  atatem;  yet  the  feoffment  of  the  infant  is  not  void  in  it- 
self, as  well  because  he  is  allowed  to  contract  for  his  benefit,  as 
that  there  ought  to  be  some  act  of  notoriety  to  restore  the  posses- 
sion to  him  equal  to  that  which  transferred  it  from  him.  4  Co.  125. 
2  Roll.  Abr.  2.  8  Co.  42, 43.   WTtittingham's  case. 

Yet  if  an  infant  makes  a  feoffment,  and  a  letter  of  attorney  to 
make  livery,  that  is*  void ;  so  if  a  person  non  compos  makes  a  sur- 
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render  or  release,  this  is  void  in  law ;  so  if  he  makes  a  letter  of  at- 
torney to  giye  livery :  but  the  heir  at  law  after  the  death  of  the 
person  of  non-sane  memory,  or  idiot,  may  avoid  his  feoffment ;  and 
so  may  the  king  upon  an  office  found  of  his  lunacy  during  his  life. 
8  Co.  45.  Co.  Litt.  247.  a.  4)Co.  125.  a.  2  Roll.  Abr.  2.  Miow.ParL 
Cases,  153. 

There  must  be  livery  of  seisin  in  all  feoffments,  and  gifts,  &c. 
where  a  corporeal  inheritance  or  freehold  doth  pass ;  and  without 
livery,  the  deed  is  no  feoffment,  gift  or  demise.  Litt.  59.  8  Reft. 
82.  But  a  freehold  may  pass  without  livery,  by  the  stat.  27  Hen. 
VIII,  c.  10.  By  force  of  which  statute,  a  feoffment  to  the  use  of 
the  feoffor,  feoffee,  &c.  supplies  the  place  of  livery  and  seisin. 
Wood's  Inst.  239. 

But  a  feoffment  may  not  be  of  such  things  whereof  livery  and 
seisin  may  not  be  made ;  for  no  deed  of  feoffment  is  good  to  pass 
an  estate  without  livery  of  seisin  ;  and  if  either  of  the  parties  die 
before  livery,  the  feoffment  is  void.  Plowd.  214.  219.  Though 
where  a  feme  feoffor  made  a  feoffment  of  lands  with  livery  in  view, 
and  then  married  the  feoffee  before  the  livery  was  executed  by 
actual  entry ;  it  was  adjudged  the  livery  might  be  executed  after 
marriage,  the  feoffee  having  not  only  an  authority  to  enter,  but  an 
interest  passed  by  the  livery  in  view,  and  the  woman  did  all  on  her 
part  to  be  done.    1  Vent.  186. 

A  man  may  either  give  or  receive  livery  in  deed  by  letter  of  at- 
torney; for  since  a  contract  is  no  more  than  the  consent  of  a  man's 
mind  to  a  thing,  where  that  consent  or  concurrence  appears,  it 
were  unreasonable  to  oblige  each  person  to  be  present  at  the  ex- 
ecution of  the  contract,  since  it  may  as  well  be  performed  by  any 
other  person  delegated  for  that  purpose  by  the  parties  to  the  con- 
tract.   Co.  Litt.        2  Roll.  Abr.  8. 

But  such  delegation,  or  authority  to  give  or  receive  livery,  must 
be  by  deed  that  it  may  appear  to  the  court,  that  the  attorney  thad 
a  commission,  to  represent  the  parties  that  are  to  give  or  take  the 
livery,  and  whether  the  authority  was  pursued.  Co.  Litt.  48.  b. 
52.  a. 

If  a  man  be  disseised,  and  makes  a  ^eed  of  feoffment,  and  a  let- 
ter of  attorney  to  enter  and  take  possession  of  the  land,  and  after- 
wards to  make  livery,  according  to  the  form  of  the  charter,  it  will 
be  a  good  feoffment,  though  he  was  out  of  possession  at  the  time 
of  the  deed  made :  for  the  feoffment  takes  effect  by  the  livery,  and 
not  by  the  deed.    Co.  Litt,  4p.  52. 

A  feoffment  being  a  common  law  conveyance,  and  executed  by 
livery,  makes  a  transmutation  of  estate  ;  but  a  conveyance  on  the 
statute  of  uses,  as  a  covenant  to  stand  seised,  &c.  makes  only  a 
transmutation  of  possession,  and  not  of  estate.  2  Lev.  77.  1 
Vent.  378.  A  feoffment  to  the  use  of  A  for  life,  the  remainder 
to  B.  If  A*  refuses  to  take  the  estate,  B.  shall  take  presently,  be- 
cause the  whole  estate  is  out  of  the  feoffor  by  livery ;  but  if  it  had 
been  by  covenant  to  stand  seised,  he  should  not  have  taken  till  after 
the  death  of  A,9  but  it  would  rest  in  the  covenantor,  who  shall  have 
the  use  in  the  mean  time.  2  Ley.  77.  2  Leon.  Ca.  279.  Before 
the  stat.  Westm.  J. .if  a  man  had  made  a  feoffment  in  fee,  without 
declaring-  any  -use,  it  should  have  been  to  the  use  of  the  feoffee  ; 
though  now  by  that  statute,  where  no  consideration  or  declaration 
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of  use  is  expressed,  it  shall  go  to  the  feoffor  himself.  %  Leon. 
15,  16.  If  I  convey  lands  by  feoffment,  which  I  have  on  the  part, 
of  the  mother,  to  J.  S.  and  his  heirs,  without  consideration ;  the 
use  will  be  void,  and  the  land  shall  return  again  to  me  and  my 
heirs  on  the  part  of  the  mother ;  yet  if  I  declare  the  use  to  me 
and  my  heirs,  or  upon  such  feoffment  reserve  a  rent  in  like  man- 
ner, it  shall  go  to  my  heirs  at  the  common  law,  it  being  a  new 
thing  divided  from  the  land.  Hob.  31.  Cb.  Utt.  13.  231.  1  Reft. 
100.  Dyer,  134.  Where  a  man  makes  a  feoffment,  without  any 
consideration ;  by  that  the  estate  and  possession  passes,  but  not 
the  use,  which  shall  descend  to  his  heir.    1  Leon.  182. 

A  feoffment  in  fee  is  made  to  the  use  of  such  persons,  and  for 
such  estates,  as  the  feoffor  shall  appoint  by  his  will,  or  to  the  use 
of  his  last  will ;  by  operation  of  law  the  use  vests  in  the  feoffor, 
and  he  is  seised  of  a  qualified  fee,  nix.  until  he  makes  his  will,  and 
declares  the  uses ;  and  after  the  will  is  made,  it  is  only  directory, 
for  nothing  passes  by  it  but  all  by  the  feoffment.  6  Rep.  18.  Moor, 
567,  A  feoffment  in  fee,  upon  condition,  See.  was  enrolled,  but  no 
livery  made ;  and  it  was  adjudged  no  good  feoffment,  but  the  en- 
rolment shall  conclude  the  person  to  say  that  it  was  not  his  deed. 
Pofih.  6.  2  Nels.  Abr.  844.  If  a  bargain  and  sale  of  lands  be  not 
enrolled,  and  the  bargainor  deliver  livery  and  seisin  of  the  lands 
secundum  formam  charts  &c.  it  has  been  held  a  good  feoffment. 
1  And.  68. 

A  feoffment  in  fee  made  upon  condition  not  to  alien,  the  condi- 
tion is  void ;  because  it  is  repugnant  to  the  estate  ;  but  if  livery  is 
had,  the  feoffment  will  be  good  against  the  feoffor:  and  a  bond 
with  condition  that  the  feoffee  shall  not  alien,  is  said  to  be  good. 
Co.  I4tt.  206.  Cro.  Jac.  596,  If  a  man  makes  a  feoffment  of  lands 
on  condition  that  the  feoffee  shall  give  the  lands  to  the  feoffor, 
and  his  wife  in  special  tail,  remainder  to  the  heirs  of  the  feoffor ; 
and  he  dies  before  such  gift  is  made,  the  feoffee  ought  to  make  it 
as  near  the  intent  of  the  condition  as  may  be,  viz.  to  the  wife  with- 
out impeachment  of  waste,  remainder  to  the  heirs  of  the  body  of 
her  husband,  on  her  body  begotten,  and  remainder  to  the  husband's 
right  heirs.  In  case  the  feoffor,  and  his  wife  both  die,  the  feoffee 
then  should  make  the  estate  to  the  issue,  and  heirs  of  the  body  of 
his  father  and  mother  begotten,  remainder  to  the  ri^ht  heirs  of  the 
husband  or  father.    Co,  iiw.,219,  220. 

Tenant  in  tail  makes  a  feoffment  in  fee  ;  the  inheritance  of  the 
tail  is  not  given  to  the  feoffee  by  the  feoffment,  nor  is  he  thereby 
tenant  in  tail  j  for  none  shall  be  tenant  in  tail  but  he  only  who  is 
comprehended  in  the  gift  made  by  the  donor.  But  it  gives  away 
all  the  immediate  estate  the  feoffor  had.  Plowd.  562.  Hob.  335. 
If  lessee  for  life,  and  the  reversioner  in  fee,  make  a  feoffment  in  fee 
by  deed,  each  gives  his  estate ;  the  lessee  his  by  livery,  and  the  fee 
from  him  in  remainder.  6  Rep.  15.  LUL  Abr.  609,  A  feoffment 
was  made  habendum  to  the  feoffee  and  his  heirs,  after  the  death  of 
the  feoffor,  and  livery  was  made  :  yet  it  was  held  to  be  a  void  feoff- 
ment, for  an  estate  of  freehold  in  lands  cannot  begin  at  a  day  to 
come  :  but  where  a  lessor  made  a  lease  for  lives,  and  granted  the 
reversion  to  another  for  life,  whose  estate  for  life  was  to  begin 
after  the  death  of  the  survivor  of  the  other  lessees  for  life,  thi% 
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was  adjudged  a  good  estate  in  reversion  for  life.  Hob.  171.  1 
JSTels.  Abr.  846. 

If  the  husband  alone  make  a  feoffment  of  his  wife's  land,  or  of 
both  their  lands,  his  wife  being  on  the  land  and  disagreeing  to  it ; 
this  will  be  good  against  all  persons  but  the  wife  :  also  so  it  is,  If 
one  joint-tenant  make  a  deed  of  feoffment  of  the  whole  land,  his  com- 
panion being  then  upon  it ;  or  if  a  man  disseise  me  of  my  lands, 
and  then  enfeoff  another  thereof,  whilst  I  am  upon  the  land,  &c. 
Perk.  §  219,  220. 

Every  gift  or  feoffment  of  lands  made  by  fraud  or  maintenance, 
shall  be  void  ;  and  the  disseisee,  notwithstanding  such  alienation, 
shall  recover  against  the  first  disseisor  his  land  and  double  dama- 
ges ;  provided  he  commence  his  suit  in  a  year  after  the  disseisin, 
and  that  the  feoffor  be  pernor  of  the  profits.  Stat.  1.  Rich.  II.  c.  9. 
See  stat.  1  1  Hen.  VI.  c.  3. 

See  more  fully  who  may  make  a  feoffment,  and  to  whom,  4  Co. 
125.  8  Co.  42.  b.  Bac.  Abr.  Feoffment,  (D).  Yin.  Abr.  Feoffment, 
(E). 

III.  Livery  njay  be  by  deed  ;  or  in  la%»  ;  which  latter  is  also  called 
istvery  within  -view. 

The  livery  in  deed,  is  the  actual  tradition  of  the  land,  and  is  made 
either  by  the  delivery  of  a  branch  of  a  tree,  or  a  turf  of  the  land, 
or  some  other  thing,  in  the  name  of  all  the  lands  and  tenements  con- 
tained in  the  deed :  and  it  may  be  made  by  words  only  without  the 
delivery  of  any  thing  ;  as  if  the  feoffor  being  upon  the  land,  or  at 
the  door  of  the  house,  says  to  the  feoffee,  I  am  content  that  you 
should  enjoy  this  land  according  to  the  deed  ;  or  enter  into  this  house 
or  land,  and  enjoy  it  according-  to  the  deed  ;  this  is  a  good  livery  to 
pass  the  freehold,  because  in  all  these  cases,  the  charter  of  feoffment 
makes  the  limitation  of  the  estate,  and  then  the  words  spoken  by 
the  feoffor  on  the  land,  are  a  sufficient  indicium  to  the  people  pre- 
sent, to  detemiine  in  whom  the  freehold  resides  during  the  extent 
of  the  limitation ;  besides,  the  words,  being  relative  to  the  charter 
of  feoffment,  plainly  denote  an  intention  to  enfeoff.  Co.  Litt.  48.  a. 
9  Co.  137.  b.  Thorowgood's  case,  6  Co.  26.  Skarfts  case,  2  Roll.  Abr. 
7.    And  see  Cro.  Jac.  80.  which  seems  contra. 

But  if  a  man  without  any  charter,  being  in  his  house,  says,  I  here 
demise  you  this  house,  as  long  as  I  livey  flaying  20/.  fier  annum,  this 
passes  no  freehold  but  only  an  estate  at  will ;  because  the  word 
demise  denotes  only  the  extent  of  the  limitation  of  the  estate  intend- 
ed to  be  conveyed ;  but  bare  words  of  limitation,  without  some 
acts  or  words  to  discover  the  intention  of  the  feoffor  to  deliver  over 
the  possession,  are  not  sufficient  to  convey  the  freehold ;  for  if  a 
charter  of  feoffment  be  made  to  a  man  and  his  heirs,  this,  without 
some  other  act,  or  word  to  give  the  possession,  only  passes  an  estate 
at  will,  because  the  act  of  delivery  is  requisite  to  the  perfection  of 
the  charter  ;  but  besides  the  charter  of  feoffment,  there  must  be 
some  act  or  words  to  deliver  over  the  possession,  before  the 
feoffee  can  enjoy  it  pursuant  to  the  charter.  6  Co.  26.  2  Roll.  Abr. 
7.    Co.  Litt.  48.  Cro.  Eliz.  482.  9  Co.  138.  Moor,fiL  632. 

Livery  in  deed  is  thus  performed.— The  feoffor,  lessor,  or  his 
attorney,  (for  this  may  be  as  effectually  done  by  deputy  or  at- 
torney as  by » the  principals  themselves  in  person,)  come  to  the  land, 
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or  to  the  house ;  and  there  in  the  presence  of  witnesses  declare 
the  contents  of  the  feoffment  or  lease  on  which  livery  is  to  be  made: 
9nd  then  the  feoffor,  if  it  be  of  land,  doth  deliver  to  the  feoffee,  all  other 
persons  being  out  of  the  ground,  a  clod  or  turf  or  a  twig  or  bough 
there  growing  with  words  to  this  effect,  a  I  deliver  these  to  you 
"  in  the  name  of  seisin  of  ail  the  lands  and  tenements  contained  in 
"  this  deed."  But  if  it  he  of  a  house,  the  feoffor  must  take  the 
ring  or  latch  of  the  door)  the  house  being  quite  empty,  and  deliver 
it  to  the  feoffee  in  the  same  form ;  and  then  the  feoffee  must  enter 
alone  and  shut  the  door,  and  then  open  it,  and  let  in  the  others.  I 
Inat.  48i    Weat.  Symb.  251. 

If  the  conveyance  or  feoffment  be  of  divers  lands,  lying  scatter- 
ed in  one  and  the  same  county,  then  in  the  feoffor's  possession, 
livery  of  seisin  of  any  parcel  in  the  name  of  the  rest,  sufficeth  for 
all :  but  if  they  be  in  several  counties  there  must  be  as  many  live- 
ries as  there  are  counties.  Litt.  $  414.  Also  if  the  lands  be  out  on 
lease,  though  all  be  in  the  same  county  there  must  be  as  many 
liveries  as  there  are  tenants:  because  no  livery  can  be  made  in 
this  case  but  by  the  consent  of  the  particular  tenant ;  and  the  con- 
sent of  one  will  not  bind  the  rest.    Dyer,  IS. 

In  all  these  cases  it  is  prudent  and  usual  to  endorse  the  livery  of 
seisin  on  the  back  of  the  deed ;  specifying  the  manner,  place,  and 
time,  of  making  it,  together  with  the  names  of  the  witnesses.  Co. 
Litt.  48. 

The  livery  within  view,  or  the  livery  in  ktw,  is,  when  the  feoffor 
is  not  actually  on  the  land,  or  in  the  house,  but  being  in  sight  of 
it  says  to  the  feoffee,  I  give  you  yonder  house,  or  land,  go  and  enter 
into  the  same,  and  take  possession  of  it  accordingly  ;  this  sort  of 
livery  seems  to  have  been  made  at  first  only  at  the  court-barons, 
which  were  anciently  held  tub  dio,  (in  the  open  air,)  in  some  open 
part  of  the  manor,  from  whence  a  general  survey  or  view  might 
have  been  taken  of  the  whole  manor,  and  the  pares  curt*  easily 
distinguished  that  part  which  was  then  to  be  transferred.  Pollezr. 
47.    This  livery  in  law  cannot  be  given  or  received  by  attorney, 
but  only  by  the  parties  themselves.  I  Inst.  48. 
m  This  latter  sort  of  livery  also  is  not  perfect  to  carry  the  freehold, 
till  an  actual  entry  made  by  the  feoffee,  because  the  ppssession  is 
not  actually  delivered  to  him,  but  only  a  license  or  power  given 
him  by  die  feoffor  to  take  possession  of  it;  and  therefore,  if  either 
the  feoffor  or  feoffee  die  before  livery,  and  entry  made  by  the  feoffee, 
the  livery  within  the  view  becomes  ineffectual  and  void  ;  for  if  the 
feoffor  dies  before  entry,  the  feoffee  cannot  afterwards  enter,  be- 
cause then  the  land  immediately  descends  upon  his  heir,  and  con- 
sequently no  person  can  take  possession  of  his  land  without  an 
authority  delegated  from  him  who  is  the  proprietor  ;  nor  can  the 
heir  of  the  feoffee  enter,  because  he  is  not  the  person  to  whom  the 
feoffor  intended  to  convey  his  land,  nor  had  he  an  authority  from 
the  feoffor  to  take  possession;  besides,  if  the  heir  of  the  feoffee  were 
admitted  to  take  possession  after  his  father's  death,  he  would  come 
in  as  a  purchaser,  whereas  he  was  mentioned  in  the  feoffment  to 
take  as  the  representative  of  his  ancestor,  which  he  cannot  do,  since 
the  estate  never  vested  in  his  ancestor.  Co.  Litt.  4$.  b.  2  Roll.  Abr. 
3.  7.    1  Vent.  186.    Moor,  85.    Poller.  48. 

The  livery  within  view  may  be  made  of  lands  in  another  county 
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than  where  the  lands  lie,  because  the  translation,  of  the  fend  was 
often  made  at  the  court-baron,  in  the  presence  of  flares  curia ;  and 
these  courts  being  held  sub  dio,  the  flares  could  have  a  distinct 
view  of  every  part  of  the  manor  ;  and  therefore  were  proper  to 
attest  this  sort  of  investiture,  though  the  lands  were  in  a  different 
county,  for  notwithstanding  that,  they  might  have  been  part  of  the 
same  manor,  for  which  the  court  was  held.  Co.  Lift.  46.  b. 

This  ceremony  was  first  instituted,  that  the  flares  of  the  county 
might,  upon  any  dispute  relating  to  the  freehold,  determine  in 
whom  it  was  lodged  ;  and  from  thence  be  the  better  enabled  to 
determine  in  whom  the  right  was.  Hence  therefore  it  is,  that  if 
a  man  makes  a  feoffment,  or  lease  for  life,  to  commence  tn/uturo, 
and  makes  livery  immediately,  the  livery  is  void,  and  only  an  estate 
at  will  passes  to  the  feoffee ;  for  the  design  of -the  institution  would 
fail,  if  such  livery  were  effectual  to  pass  the  freehold  j  for  it  would 
be  no  evidence,  or  notoriety  of  the  change  of  the  freehold,  if  after 
the  livery  made,  the  freehold  still  remained  in  the  feoffor  ;  the  use 
of  the  investiture  would  rather  create  than  prevent  the  uncertain- 
ty of  the  freehold,  and  m  many  cases  would  put  men  to  fruitless 
trouble  and  expense  in  pursuit  of  their  right ;  for  by  that  means, 
after  a  man  had  brought  his  flracifle  against  a  person,  whoni  he 
supposed  to  be  tenant  to  the  freehold,  and  had  proceeded  in  it  a 
considerable  time,  the  writ  might  abate  by  the  freehold's  vesting 
in  another,  by  virtue  of  a  livery  made  before  the  purchase  of  the 
writ.  Another  reason  why  such  future  interests  cannot  be  allowed 
to  pass  by  any  act  of  livery  was  because  no  man  would  be  safe  in 
his  purcliase,  if  the  operation  of  livery  might  create  an  estate,  to 
commence  many  years  after  the  livery  was  made  ;  and  though 
they  have  allowed  a  future  interest,  to  commence  by  way  of  lease, 
yet  that  had  no  such  ill  effect  in  making  purchases  uncertain,  be- 
cause anciently  they  were  under  the  power  of  the  f reeholder*  who 
by  recovery  might  destroy  them;  and  now  unless  such  leases  are 
made  upon  good  considerations,  they  are  fraudulent  against  a  pur- 
chaser ;  and  it  is  not  to  be  presumed  that  leases  at  great  distances 
should  be  purchased  for  value.  Cro.E&z.  451.  2  Vent.  204.  Co. 
UtU  217.    5  Co.  94.  b. 

Hence,  by  the  way,  we  may  account  why  a  freehold  in  reversion 
or  remainder  cannot  be  granted  in  future  though  there  no  livery 
is  necessary  to  pass  it  ;  as  where  A.  is  tenant  for  life,  remainder  to 
B.  in  fee ;  A.  makes  a  lease  for  years  to  C.  and  afterwards  grants 
the  land  to  D.  habend9  from  Michaelmas  next  ensuing,  for  life ; 
this  grant  to  D.  was  adjudged  void,  though  C.  attorned  to  it  after 
Michaelmas,  because  such  future  grants  create  an  uncertainty  of  the 
freehold;  and  the  tenant  of  the  freehold  being  the  person  who  is 
to  answer  the  stranger's  flr  trifle,  and  who  was  answerable  to  the 
lord  for  the  services,  it  were  unreasonable  to  permit  him  by  any  act 
of  his  own,  to  prevent  or  delay  the  prosecution  of  their  right.  Cro, 
EUz.  451.  2  Vent.  204.  Co.  Litt.  217.  5  Co.  94.  b.  2  Co.  55. 
Buckler's  case.  2  And.  29.  Moor,  428.  Cro.  MHz.  450.  585.  Hob. 
170,  171.    5  Co.  94.    I  Roll.  Befl.  261. 

In  what  cases  livery  may  be  made  within  the  view,  see  Vin.  Abr. 
Feoffment,  (M).-^And  further,  as  to  the  different  kinds  of  livery,* 
Bac.  Abr.  Feoffment,  (A>  Com.  Dig.  Feoffment,  (B).  Vin.  Abr. 
Feoffment,  (E.  F.).  And  this  Diet.  tit.  Livery  of  Seisin. 
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FERjE  NATURE,  Beasts  and  birds  that  are  wild,  in  opposi- 
tion to  the  tame  ;  such  as  hares,  foxes,  wild  geese,  and  the  like, 
wherein  no  man  may  claim  a  property.  Unless  under  particular 
circumstances,  as  where  they  are  confined,  or  made  tame,  &c.  See 
titles.  Game,  Property. 

FERDFARE,  from  the  Sax  fyrd,  and  fare  iter.]  Significat 
guietantiam  eundi  in  exertitum.  Fleta,  lib.  1.  c.  47. 

FERDWIT,  Sax./erd  exercitua,  et  wtte  poena.]  Was  used  for 
being  quit  of  manslaughter,  committed  in  the  army.  Fleta^Ub.  Ijm* 
It  is  rather  a  fine  imposed  on  persons  for  not  going  forth  in  a 
military  expedition  ;  to  which  duty  all  persons  who  held  land,  were 
in  necessity  obliged ;  and  a  neglect  or  omission  of  this  common 
service  to  the  public,  was  punished  with  a  pecuniary  mulct  called 
the  ferdtoite.  Cowel. 

FERIAL  DAYS,  dies  feriales,  feri*.']  According  to  the  Latin 
dictionary  are  holy  days  ;  but  in  the  stat.  27  Men.  VL  c.  5.  Ferutf 
days  are  taken  for  working  days ;  all  the  days  of  the  week,  except 
Sunday. 

FERLINGATA  (FERLINGUS  and  FERDLINGUS)  TERR£. 
A  quarter  or  fourth  part  of  a  yard-land. — See  titles  Fardel  of 
Land,  and  Fardingdeal. 

FERM,/rma.]  A  house  and  land  let  by  lease,  &c.  See  title  Farm, 

FERMARY,  from  the  Sax.  feorme  victus.]  Is  an  hospital ;  and 
we  read  of  friers  of  the  f&mary* 

FERMI  SON  A,  The  winter  season  of  killing  deer;  as  tetnfnt* 
tiinguedini8  is  the  summer  season* 

FERNIGO,  A  piece  of  waste  ground  where  fern  grows.  CartiUar. 
AbbaU  Giaston.  MS. 

FERRAMENTUM,  ferratnenta,]  The  iron  tools  or  instruments 
of  a  mill. — Ft  refiarare  ferramenta  ad  tree  carucasyU  e.  the  iron 
work  of  three  ploughs.  Lib.  Mg.  Heref. 

FERRANDUS,  An  iron  colour  particularly  applied  to  horses, 
which  we  at  this  time  call  an  iron  gray. 

FERRY,  A  liberty  by  prescription,  or  the  king's  grant,  to  have 
a  boat  for  passage  upon  a  river,  for  carriage  of  horses  and  men  for 
reasonable  toll  :  it  is  usually  to  cross  a  large  river.  Terms  de 
Ley.  A  ferry  is  no  more  than  a  common  highway  ;  and  no  action 
will  lie  for  one's  being  disturbed  in  his  passage,  unless  he  allege 
some  particular  damage,  &c.  3  Mod.  Reft.  294. 

A  ferry  is  in  respect  of  the  landing-place,  and  not  of  the  water, 
the  water  may  be  to  one,  and  the  ferry  to  another;  as  it  is  of  ferries 
on  the  Thames,  where  the  ferry  in  some  places  belongs  to  the 
archbishop  of  Canterbury,  while  the  mayor  of  London  has  the  inte- 
rest of  the  water;  and  in  every  ferry,  the  land  on  both  sides  of  the 
water  ought  to  belong  to  the  owner  of  the/erry,  or  otherwise  he 
cannot  land  on  the  other  part.  Sav.  11,  And  every  ferry  ought 
to  have  expert  and  able  ferrymen,  and  to  have  present  passage  and 
reasonable  payment  for  the  passage.  And  it  is  requisite  to  have 
one,  who  has  property  in  the  ferry,  and  not  to  allow  every  fisher- 
man to  carry,  and  recarry  at  their  pleasure,  for  divers  incon- 
veniences ;  and  especially  when  a  place  is  between  the  divisions 
of  two  counties,  any  felon  may  be  conveyed  from  one  county  to 
another,  secretly,  without  any  notice.  Sav.  I 4, 
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A  ferryman,  if  it  be  on  salt  water,  ought  to  be  privileged  from 
being  pressed  as  a  soldier,  or  otherwise.  Sav.  1 1;  14, 

Owner  of  a  ferry  cannot  suppress  that,  and  put  up  a  bridge  in  its 
place  without  license,  and  writ  of  ad  quod  damnum  ;  per  Holt,  Ch. 
J.  Show.  243.  257.    Cart.  193.    1  Salt.  12. 

If  a  ferry  be  granted  at  this  day,  he  that  accepts  such  grant  is 
bound  to  keep  a  boat  for  the  public  good  ;  per  Holt,  Ch.  J.  Show. 
257. 

Custom  for  the  inhabitants  to  be  discharged  of  toll,  may  have 
a  reasonable  beginning  by  agreement,  as  that  the  inhabitants  of  the 
town  might  be  at  the  charge  of  procuring  the  grant,  and  in  consi- 
deration thereof,  one  man  to  find  the  boat,  and  take  toll ;  and  the  in* 
habitants  to  pay  none.  Show*  257. 

A  common  ferry  was  for  all  passengers  paying  toll,  but  the  In- 
habitants of  A.  were  toll  free.  An  inhabitant  of  A.  may  bring  an 
action  for  taking  toll,  but  not  for  neglecting  to  keep  up  the  ferry; 
because  the  former  is  a  private  right,  but  the  latter  a  public.  But 
he  cannot  maintain  an  action  for  not  passing ;  for  so,  any  other  sub- 
ject might  bring  an  action,  which  would  be  endless ;  but  the  taking 
toll  was  a  special  damage,  and  without  special  damage  he  can  only 
indict,  or  bring  information.    1  Salk.  12. 

An  exclusive  right  to  a  ferry  from  A.  to  B.  does  not  prevent 
persons  going  =by  any  other  boat  from  A.  directly  to  C,  though  k 
lie  near  to  B.,  provided  this  be  not  done  fraudulently,  and  as  a  pre- 
tence for  avoiding  the  regular  ferry.  4  Term  Rep.  K.  B.  666. 
^  The  not  keeping  up  a/ern/,,  has  been  held  to  be  indictable.  See 
tat.  Bridge. 

FERSPEKEN,  To  speak  suddenly.  Leg.  Hen.  I.  c.  61. 

FESTA  IN  CAPPIS,  Were  some  grand  holy  days,  on  whicb 
the  whole  choirs  and  cathedrals  wore  caps.  Vita  Abbat.  S.  Alban 
p.  80.  83. 

FESTINGMEN.  The  Sax.  festinman  signifies  a  surety  or 
pledge ;  and  to  be  free  of  fesdngmen,  was  probably  to  be  free  of 
frank  filedge,  and  not  bound  for  any  man's  forthcoming,  who 
should  transgress  the  law.    Mon.  Angl.  torn.  1.  p.  123. 

FEST IN  G-PEN NY,  Earnest  given  to  servants  when  hired  or 
retained  in  service,  so  called  in  some  northern  parts  of  England^ 
from  the  Sax.  festnlany  to  fasten,  or  confirm. 

FESTUM,  A  feast.  Festum  S.  Michaelis,  the  feast  of  St.  Mi- 
thaeU  &c, 

FESTUM  STULTORUM,  The  feast  of  fools.  See  Caput 
anni. 

FEUD,  {deadly,)  See  Deadly  Feud, 

FEUDAL  and  FEUDARY,  See  tit.  Feodal  and  Feodary. 

FEUDBOTE,  A  recompense  for  engaging  in  a  feud,  and  the 
damages  consequent;  it  having  been  the  custom  in  ancient 
times,  for  all  the  kindred  to  engage  in  their  kinsman's  quarrel 
Saj*m  Diet. 

FEUDS,  See  tit.  Tenures  I. 

FEU,  (sometimes  spelt  FEW,)  A  free  and  gratuitous  right  to 
lands,  made  to  one  for  service  to  be  performed  by  him  according 
to  the  proper  nature  thereof.    Scotch  Diet. 

FEW-HOLDING,  I3  whereby  the  vassal  is  obliged  to  pay  to 
the  superior  a  sum  of  money  yearly.    Scotch  Diet. 
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Though  the  Latin  word  feuai&i  was  used  to  denote  the  feudal 
holding  where  the  service  was  purely  military,  the  term  feu  is  used 
in  Scotland  in  contradistinction  to  ward-holding  the  military  tenure 
of  that  country,  and  means  that  holding  where  the  vassal,  in  place 
of  military  services,  makes  a  return  in  grain  or  in  money.  Bell's 
Scotch  Law  Diet. 

FEW  ANNUALS,  The  rent  which  is  due  by  the  reddendo  of 
the  property  of  the  ground,  before  the  house  was  built  within 
burgh.    Scotch  Diet. 

FIAR,  In  Scotch  law,  in  opposition  to  life  renter ;  the  person  in 
whom  the  property  of  an  estate  is  vested,  subject  to  the  life  rent- 
er's estate.    Be ll*s  Scotch  Law  Diet. 

FIARS-PRICES,  The  prices  of  grain  in  the  different  counties 
of  Scotland,  fixed  yearly  by  the  respective  sheriffs  in  the  month 
of  February ,  with  the  assistance  of  juries :  and  these  regulate  the 
prices  of  all  grain  stipulated  to  be  sold  at  the  fiar  prices  ;  and 
also  all  cases  where  no  price  has  been  stipulated.  Bell's  Scotch 
Law  Diet. 

FIAT,  A  short  order  or  warrant  of  some  judge  for  making  out 
and  allowing  certain  processes,  &c.  If  a  certiorari  be  taken  out 
in  vacation,  and  tested  of  the  precedent  term,  the  Jiat  for  it  must 
be  signed  by  a  judge  of  the  court  some  time  before  the  essoin- 
day  of  the  subsequent  term,  otherwise  it  will  be  irregular :  but  it 
is  said  there  is  no  need  for  a  judge  to  sign  the  writ  of  certiorari 
itself,  but  only  where  it  is  required  by  statute.  1  Saik.  150.  See 
tit.  Certiorari. 

FIAT  JUSTITIA.  On  a  petition  to  the  king,  for  his  warrant 
to  bring  a  writ  of  error  in  parliament,  he  writes  on  the  top  of  the 
petition  Jiat  justitia,  and  then  the  writ  of  error  is  made  out,  &c. 
And  when  the  king  is  petitioned  to  redress  a  wrong,  he  endorses 
upon  the  petition,  "Let  right  be  done  the  jiarty."  Dyer,  385. 
Stamf.  Prarog.  Reg.  22. 

FICTION  of  LAW,  fictio  juris.']  Is  allowed  of  in  several 
cases :  but  it  must  be  framed,  according  to  the  rules  of  law ;  not 
what  is  imaginable  in  the  conception  of  man ;  and  there  ought  to 
be  equity  and  possibility  in  every  legal  fiction.  There  are  many 
of  these  fictions  in  the  civil  law  ;  and  by  some  civilians,  it  is  said 
to  be  an  assumption  of  law  upon  an  untruth,  for  a  truth  in  some- 
thing possible  to  be  done,  but  not  done.  Godolfihm  &  BartoL 
The  seisin  of  the  conusee  in  a  fine  is  but  a  fiction  in  our  law;  it 
being  an  iwented  form  of  conveyance  only.  1  Lill.Abr.  610.  And 
a  common  recovery  is  fictio  juris,  a  formal  act  or  device  by  con- 
sent, where  a  man  is  desirous  to  cut  off  an  estate-tail,  remainders, 
&c.    10  Reft.  42. 

By  fiction  of  law,  a  bond  made  beyond  sea,  may  be  pleaded  to 
be  made  in  the  place  where  not  made,  to  wit,  in  Islington,  in  the 
county  of  Middlesex,  &c.  in  order  to  try  the  same  here,  without 
which  it  cannot  be  done.  Co.  Litt.  261.  And  so  it  is  in  some  other 
cases ;  but  the  law  ought  not  to  be  satisfied  with  fictions,  where 
it  may  be  otherwise  really  satisfied  ;  and  fictions  in  law  shall  not  be 
earned  farther  than  the  reasons  which  introduce  them  necessarily 
require.    1  Lill.  Abr.  10,    2  Hawk.  320. 

F1PEM  MENTIRI,  Is  when  a  tenant  doth  not  keep  that  fealty 
which  he  hath  sworn  to  the  lord.   Leg.  Hen.  I.  c.  53. 

FIEF,  which  we  call  fee,  is  in  other  countries  the  contrary  to 
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chattels:  in  Germany ,  certain  districts  or  territories  are  called 
fiefs,  where  there  are  fiefs  of  the  empire.    See  this  Diet.  tit.  Fee, 
Tenures. 

FIERI  FACIAS,  A  judicial  writ  of  execution,  that  lies  where 
judgment  is  had  for  debt  or  damages  recovered  in  the  king's 
courts  ;  by  which  writ  the  sheriff  is  commanded  to  levy  the  debt 
and  damages  of  the  goods  and  chattels  of  the  defendant,  Sec.  Old 
JVat.  Brev.  152.    See  this  Diet.  tit.  Execution. 

This  writs  though  mentioned  in  the  stat.  W.  2.  13  Edw.  I.  c. 
18.  is  a  writ  of  execution  at  common  law,  and  is  called  a  fieri  fa- 
Mas,  because  the  words  of  the  writ,  directed  to  the  sheriff,  are 
quod  fieri  facias  de  bonis  et  catallis,  &c.  and  from  these  words  the 
writ  takes  its  denomination.    Co.  Litt.  290.  b. 

This  writ  is  to  be  sued  out  within  a  year  and  a  day  after  judg- 
ment; or  the  judgment  must  be  revived  by  scire  facias;  but  if  a 
fieri  facias  sued  in  time  be  not  executed,  a  second  fieri  facias, 
or  elegit,  may  be  sued  out ;  and  it  is  said  some  years  after,  without 
a  scire  facias,  provided  continuances  are  entered  from  the  first 
fieri  Judas,  which  it  is  also  held  may  be  entered  after  the  second 
fieri  facias  taken  out,  unless  a  rule  is  made  that  proceedings  shall 
stay,  &c.  Sid.  59.  2  JVels.  Abr.  776.  If  a  man  recover  a  debt 
against  A.  B.  and  levy  part  of  it  by  fieri  facias,  and  this  writ  is  re- 
turned, yet  he  may  take  the  body  in  execution  by  cafiias  for  the 
rest  of  the  debt.  Roll.  Abr.  904.  The  sheriff  on  a  fieri  facias  is 
to  do  his  best  endeavours  to  levy  the  money  upon  the  goods  and, 
chattels  of  the  defendant,  and  for  that  purpose  to  inquire  after  his 
goods,  &c.  And  the  plaintiff  may  inquire  and  search  if  he  can 
find  any,  and  give  notice  thereof  to  the  sheriff,  who  ex  officio  is 
to  take  and  sell  them  if  he  can,  or  if  not,  by  a  writ  of  venditioni 
exponas.  2  Shefi.  Abr,  111. 

There  may  be  a  testatum  fieri  facias  into  another  county,  if  the 
defendant  hath  not  goods  enough  in  the  county  where  the  action  is 
laid  to  satisfy  the  execution ;  and  the  fieri  facias  for  the  ground 
of  the  testatum  may  be  returned  of  course  by  the  attorneys,  as 
originals  are.  2  Salk.  589.  If  all  the  money  is  not  levied  on  a 
fieri  facias,  the  writ  must  be  returned  before  a  second  execution 
can  be  issued,  because  it  is  to  be  grounded  on  the  first  writ,  by 
reciting  that  all  the  money  was  not  levied.    1  Salk.  318. 

If  an  execution  is  sued  on  a  fieri  facias,  and  the  defendant  dies 
before  it  is  executed,  it  may  be  served  on  the  defendant's  goods 
in  the  hands  of  his  executor  or  administrator.  Cro.  Eliz.  131.  See 
further,  this  Diet.  tit.  Sheriff,  Extent,  Execution. 

FIFTEENTHS,-  A  tribute  or  imposition  of  money,  anciently 
laid  generally  upon  cities,* boroughs,  &c.  through  the  whole  realm  j 
so  Called,  because  it  amounted  to  a  fifteenth  part  of  that  which 
each  city  or  town  was  valued  at,  or  a  fifteenth  of  every  man's  per- 
sonal estate  according  to  a  reasonable  valuation.  And  every 
town  knew  what  was  a  fifteenth  part,  which  was  always 
the  same;  whereas  a^ubsidy  raised  on  every  particular  man's 
lands  or  goods,  was  adjudged  uncertain  ;  and  in  that  regard  the 
fifteenth  seems  to  have  been  a  rate  formerly  laid  upon  every  town  ; 
according  to  the  land,  or  circuit  belonging  to  it.  Camd.Brit.  171. 

There  are  certain  rates  mentioned  in  Domesday,  for  levying 
this  tribute  yearly  ;  but  since,  though  the  rate  be1  certain,  \t  is  not 
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to  be  levied  but  by  parliament.  See  Cowel,  1  Comm.  309,  and  this 
Diet.  tit.  Taxes.  ,        i  ■  :„ 

FIGHTING  and  QUARRELLING,  Is  prohibited  by  statute,  in 
a  church  or  church-yard,  &c.  on  pain  of  excoimntmication,  ami 
other  corporal  punishment.  Stat.  5  &  6  Edvj.  VI.  c.  4.  bee  ttt. 
Church. 

FIGHT  WITE,  Sax.]  A  match  for  fighting,  or  making  a  quar- 
rel to  the  disturbance  of  the  peace. 

FIGURES.  The  stat  6  Geo.  II,  c.  14.  allows  the  expressing 
numbers  by  figures  in  all  writs,  &c.  pleadings,  rules,  orders  and 
indictments,  &c.  in  courts  of  justice,  as  have  been  commonly  used 
ia  the  said  courts,  notwithstanding  any  thing  in  the  stat.  4  Geo.  II, 
C.  26.    See  tit.  Amendment,  Error,  Pleading. 

FILACER,  FILAZER  or  FILIZER,  fiHzanus,  from  Lat./ta. 
Fr.  file,  filace,  a  thread.]  An  officer  of  the  court  of  common  pleas* 
sp  called,  as  lie  files  those  writs  whereon  he  makes  out  process. 
There  are  fourteen  of  these  filazers  in  their  several  divisions  and 
counties,  and  they  make  forth  all  writs  and  processes  upon  on- 
ginal  writs,  issuing  out  of  chancery,  as  well  real,  as  personal  and 
mixed,  returnable  in  that  court  *  and  in  actions  merely  personal, 
where  the  defendants  are  returned  summoned,  they  make  out 
pones  or  attachments,  which  being  returned  and  executed,  if  the 
defendant  appears  not,  they  make  forth  a  distringas,  and  so  ad  i»- 
Jknitumy  or  until  he  doth  appear;  if  he  be  returned  nihil,  then, 
process  of  capias  infinite,  &c.  They  enter  all  appearances  and 
special  bails,  upon  any  process  made  by  them ;  and  make  the  first 
spire  facias  on  special  bails,  writs  of  habeas  corpus,  distringas  »«• 
fter  vicecomitem  vet  baiUvum,  and  all  supersedeases  upon  special 
bail:  in  real  actions,  writs  of  view,  of  grand  and  petit  cape,  of 
withernam,  &c.  also  writs  of  adjournment  of  a  term,  in  case  of 
public  disturbance,  &c 

And  until  an  order  of  court,  14  Jac.  I.  they  entered  declara- 
tions, imparlances  and  pleas,  and  made  out  writs  of  execution,  and 
divers  other  judicial  writs*  after  appearance;  but  that  order  limit- 
ed their  proceedings  to  all  matters  before  appearance,  and  the 
prothonotaries  to  all  after.  The  fiiaztrs  of  the  common  pleas  have 
been  officers  of  that  court  before  the  stat  10  Hen.  VI.  c.  4.  where- 
in they  are  mentioned ;  and  in  the  ting's  bench,  of  later  times* 
there  have  be&n  filazers,  who  make  out  process  upon  original  ivrits% 
returnable  in  that  court,  on  actions  in  general. 

FILE,  filaciumJ]  A  thread,  string  or  wire,  upon  which  writs 
and  other  exhibits  in  courts  and  offices  are  fastened  or  filed,  fop 
the  more  safe  keeping  and  ready  turning  to  the  same.  A  file  is  a 
record  of  the  court;  and  the  filing  of  process  of  a  court,  makes  it 
a  record  of  it.  1  Lill.  112.  An  original  writ  may  be  filed  after 
judgment  given  in  the  cause,  if  sued  forth  before ;  declarations, 
jkc.  are  to  be  filed;  and  affidavits  must  be  filed*  some  before  read 
in  court,  and  some  presently  when  read  in  court.  Ibid.  113.  Be- 
fore filing  a  record  removed  by  certiorari}  the  justices  of  B.  R. 
may  refuse  to  receive  it,  if  it  appears  to  be  for  delay,  &c.  and  re- 
mand it  back  for  the  expedition  of  justice :  but  if  the  certiorari 
be  once  filed,  the  proceedings  below  cannot  be  revived.  An  in- 
dictment*  &c.  cannot  be  amended  after  filed.  See  this  Diet.  tit. 
Certiorari^  Amendment. 

FIELD  ALE  or  FiLKDALE ;  A  kind  of  drinking  in  the  fiela\ 
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by  bailiffs  of  hundreds ;  for  which  they  gathered  money  of  the  in- 
habitants of  the  hundred  to  which  they  belonged :  but  it  has  been 
long  since  prohibited.    Braxton.  4  Inst.  307. 

FILICKTUM,  A  ferny  ground.    Co.  Utt.  4. 

FILIOLUS,  Is  properly  a  little  son ;  a  godson.  Dugd.  War- 
Vficksk.  697. 

FILUM  AQUJ£,  The  thread  or  middle  of  the  stream  where  a 
river  parts  two  lordships :  et  habeant  istas  but  tan  usque  ad  fiiumj 
aquae  firtdicta.  Mon.  AngL  torn.  1.  /.  390.  File  du  Mer,  the 
high  tide  of  the  sea.  Rot.  Pari.  1 1  Hen.  IV.  It  is  also  the  middle 
of  any  river  or  stream  which  divides  counties,  townships,  parishes, 
manors,  liberties*  &c. 

FINDERS,  Mentioned  in  several  ancient  statutes,  seem  to  he 
the  same  with  those  which  we  now  call  searchers,  who  are  employ- 
ed for  the  discovery  of  goods  imported  or  exported,  without  pay- 
ing custom.    See  tit.  Customs, 

VINE  of  LANDS. 

The  law  on  this  subject,  of  itself  very  extensive,  is  also  closely 
implicated  with  that  of  recoveries.  A  definition  of  both  terms 
is  therefore  here  given,  with  some  idea  of  the  distinct  nature  of 
those  assurances.  See  further,  this  Diet.  tit.  Recovery,  for  what 
relates  exclusively  thereto. 

A  Fine,  finis,  or  finatis  concordia,  from  the  words  with  which  it 
begins ;  and  also  from  its  effect  in  putting  a  final  end  to  all  suits 
and  contentions.]  A  solemn  amicable  agreement  or  composition 
of  a  suit,  { whether  that  suit  be  real  or  fictitious,)  made  between 
the  demandant  and  tenant,  with  the  consent  of  the  judges,  and 
enrolled  among  the  records  of  the  court,  where  the  suit  was  com- 
menced ;  by  which  agreement  freehold  property  may  be  transfer- 
red, settled  and  limited.    See  Cruise  on  Fines,  1st  edit.  4.  89.  92. 

Shefiherd  says,  sometimes  it  is  taken  for  "  a  final  agreement  or 
conveyance  upon  record  for  the  settling  and  securing  of  lands  and 
tenements  and  so  it  is  designated  by  some  to  be,  "  an  acknow- 
ledgment, in  the  king's  court,  of  the  land  or  other  things  to  be  his 
right  that  doth  complain and  by  others,  w  a  covenant  made  be- 
tween parties,  and  recorded  by  the  justices!"  and  by  others,  "  a 
friendly,  real,  and  final  agreement  amongst  parties,  concerning 
any  land,  or  rent)  or  other  thing  whereof  any  suit  or  writ  is  hang- 
ing between  them  in  any  court:"  and  by  others  more  fully  "  an  in- 
strument of  record  of  an  agreement  concerning  lands,  tenements 
or  hereditaments,  duly  made  by  the  king's  license,  *nd  acknow- 
ledged by  the  parties  to  the  same,  upon  a  writ  of  covenant,  writ 
of  right,  or  such  like,  before  the  justices  of  the  common  pleas  or 
others  thereunto  authorized,  and  engrossed  of  record  in  the  same 
court;  to  end  all  controversies  thereof,  both  between  themselves 
which  be  parties  and  privies  to  the  same,  and  all  strangers  not 
suing  or  claiming  in  due  time."  Shefl.  Touchst.  c.  3.  and  the  autho- 
rities there  cited. 

The  most  distinguishable  properties  of  a  fine  are,  1.  The  ex- 
tinguishing dormant  titles  by  barring  strangers:  unless  they  claim 
within  five  years.  2,  Barring  the  issue  in  tail  immediately.  [But 
not  barring  the  remainders  or  reversions,  which  depend  on  the 
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estate-tail  barred ;  except  where  the  tenant  in  tail  has  the  itnme- 
diate  reversion  in  fee  in  himself.  See  Cruise  on  fines,  2a\  edit.  176. 
I  Show.  370.  1  Salk.  338.  4  Mod.  1.]  3.  Binding  femes  covert, 
see  frosty  IV.  These  constitute  the  peculiar  qualities  on  account 
of  which  a  fine  is  most  usually,  if  not  always,  resorted  to,  as  one 
of  the  most  valuable  of  the  common  assurances  of  the  realm :  being 
now  in  fact  a  fictitious  proceeding  to  transfer  or  sevure  real  pro- 
perty by  a  mode  more  efficacious  than  ordinary  'conveyances.  I 
Inst,  121.  a.  note  1,  2.  for  which  see,  at  full  length,  Mr.  Har~ 
grave's  excellent  abridgment  of  the  history  of  fines  and  their 
purposes. 

Fines  being  agreements  solemnly  made  in  the  king's  courts 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs  of 
right  i  and  therefore  the  common  law  allowed  them  to  have  the 
same  quality  of  barring  all  who  should  not  claim  within  a  year 
and  a  day.  See  Plowd  357.  Hence  we  may  probably  date  the 
origin  and  frequent  use  of  fines  as  feigned  proceedings.  But  this 
puissance  of  a  fine  was  taken  away  by  stat.  34  Edw.  III.  c.  16.  and 
this  statute  continued  in  force  till  stat.  1  Rich.  III.  c.  7.  and  4  Hen. 
VII.  c.  24.  which  revived  the  ancient  law,  though  with  some 
change ;  proclamations  beingj  required  to  make  fines  more  noto- 
rious, and  the  time  for  claiming  being  enlarged,  from  a  year  and 
a  day  to  five  years.  See  post,  I.  The  force  of  fines  on  the  rights 
of  strangers  being  thus  regulated,  it  has  ever  since  been  a  com- 
mon practice  to  levy  them  merely  for  better  guarding  a  title 
against  claims,  which,  under  the  common  statutes  of  limitation, 
might  subsist  with  a  right  of  entry  for  twenty  years ;  and  with  a 
right  of  action  for  a  much  longer  time.  1  Inst,  ubi  supra,  and 
see  post. 

A  recovery,  In  its  most  extensive  sense,  is  a  restitution  to  a 
former  right  by  the  solemn  judgment  of  a  court  of  justice.  In  its 
general  acceptation  a  common  recovery  is  a  judgment  in  a  ficti- 
tious suit,  brought  against  the  tenant  of  the  freehold,  obtained  in 
consequence  of  a  default  made  by  the  person  who  is  last  vouched 
to  warranty  in  such  fictitious  suit.  Cruise  on  Recoveries,  I.  130, 
121.  137. 

The  common  recovery  that  is  used  for  assurance  of  land  is  no- 
thing else  but  fictio  juris,  or  a  certain  form  or  course  set  down  by 
law  to  be  observed  for  the  better  assuring  of  lands  and  tenements 
to  men.  And  this  is  somewhat  after  the  example  of  recovery 
upon  title,  which  is  without  consent  and  contrary  to  the  will  of 
him  against  whom  the  same  is  had;  for  there  is  in  this  a  colour- 
able suit,  wlierein  there  is  a  demandant  who  is  called  the  recover- 
or,  and  a  tenant  who  is  called  the  recoveree ;  and  one  that  is  call- 
ed (or  vouched)  to  warrant  upon  a  supposed  warranty,  who  is 
called  the  vouchee.  Shep.  Touchst.  c.  3.  and  the  authorities  there 
cited. 

Considered  as  a  legal  assurance  or  conveyance,  it  is  a  fiction  of 
law,  adopted  for  the  purpose  of  destroying  that  species  of  perpe- 
tuity which  was  created  by  the  statute  de  donis;  (13  Edw.  1.  st.  I. 
c*  I.)  and  whereby  all  tenants  in  tail  are  enabled,  by  pursuing  the 
proper  form,  to  bar  their  estates-tail.  10  Rep.  37.  And  not  only 
this,  but  it  is  also  a  bar  to  aul  remainders  and  reversions  depending 
on  such  estates*tail  so  barred ;  and  to  all  charges  and  encumbrance* 
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created  by  the  persons  in  remainder  and  reversion,  1  Reft.  62.  But 
a  common  recovery  does  not  bar  an  executory  devise  unless  the 
executory  devisee  comes  in  as  a  vouchee.  Fearne,  306.  Pigot, 
134.  Cro.  Jac.  590.  Palm.  131.  And  by  stat.  12  Hen.  VIII.  c.  15. 
no  estate  held  by  statute-merchant,  staple,  or  elegit,  shall  be  avoid- 
ed by  means  of  a  feigned  recovery.  And  see  also  this  stat.  and 
stat.  of  Gloucester,  1  Edw.  I.e.  1 1 .  as  to  termors  for  years. 

Distinctions.  Though  a  recovery,  generally  speaking,  is  a 
more  extensive  species  of  conveyance  than  a  fine ;  to  guard  an 
estate  against  all  claims  and  encumbrances*  yet  the  operation  of 
each  is  not  seldom  necessary  in  aid  of  the  other.  A  fine  is  there- 
fore often  levied  for  the  purpose  of  creating  a  good  tenant  to  the 
firacifie,  on  which  the  recovery  is  suffered ;  and  a  recovery  is  fre- 
quently suffered  in  order  to  operate  as  a  discontinuance  of  an 
estate-tail,  for  the  purpose  of  barring  remainders  or  reversions 
depending  on  such  estates-tail ;  and  thus  a  conveyance  by  Jine  and 
recovery,  if  unreversed,  bars  all  the  world. 

A  fine  is  technically  said  to  be  levied-*-*  recovery  to  be  suffered. 
Good  writers,  however,  have  but  too  frequently  confounded  the 
terms* 

L  Generally,  of  the  Nature,  several  Kinds,  and  Effect,  of  a  Fine. 
II.  Of  the  various  sorts  of  Fines;  and  how  a  Fine  operates;  and 
of  Deeds  to  lead  or  declare  the  uses  of  a  Fine. 

III.  Of  what  Thing*  a  Fine  map  be  levied. 

IV.  By  whom,  and  to  whom  it  may  be  levied,  and  see  fiost,  VI. 
V.  Before  whom,  and  in  what  manner  it  may  be  levied. 

VI.  Who  may  be  barred  by  a  Fine,  and  who  not. 
VII.  How  a  Fine  may  be  reversed,  for  Error  or  Fraud;  and  of 
amending  Fines. 

I.  Under  this  head  it  will  be  necessary  to  explain,  1.  The  na- 
tu  re  of  a  fine ;  2.  Its  several  kinds ;  3.  Its  force  and  effect. 

1.  A  fine  is  sometimes  said  to  be  a  feoffment  of  reeord ;  Co. 
Idtt.  50.  though  it  might  with  more  accuracy  be  called  an  acknow- 
ledgment of  a  feoffment  on  record.  By  which  is  to  be  understood, 
that  it  has  at  least  the  same  force  and  effect  with  a  feoffment,  in  the 
conveying  and  assuring  of  lands :  though  it  is  one  of  those  me- 
thods of  transferring  estates  of  freehold  by  the  common  law,  in 
which  livery  of  seisin  is  not  necessary  to  be  actually  given ;  the 
supposition  and  acknowledgment  thereof  in  a  court  of  record, 
however  fictitious,  inducing  an  equal  notoriety.  But,  more  par- 
ticularly, a  fine  may  be  described  to  be  an  amicable  composition 
or  agreement  of  a  suit,  either  actual  or  fictitious,  by  leave  of  the 
king  or  his  justices ;  whereby  the  lands  in  question  become,  or 
are  acknowledged  to  be,  the  right  of  one  of  the  parties.  Co.  Litt. 
120.  In  its  original  it  was  founded  on  an  actual  suit,  commenced 
at  law  for  recovery  of  possession  of  the  land  or  other  heredita- 
ments ;  and  the  possession  thus  gained  by  such  composition  was 
found  to  be  so  sure  and  effectual,  that  fictitious  actions  were,  and 
continue  to  be,  every  day  commenced,  for  the  sake  of  obtaining, 
the  same  security. 

Fines  are  of  equal  antiquity  with  the  first  rudim«nts  of  the  law 
itself ;  are  spoken  of  by  Glanville,  1.  8.  c.  I.  and  Bracton,  L  3.  fr,  & 
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e.  28.  in  the  reigns  of  Henry  II.  and  Henry  III.  as  things  then  well 
known  and  long  established :  and  instances  have  been  produced  of 
them  even  prior  to  the  Norman  invasion.  Plowd.  369.  So  that  the 
stat.  18  Rdw.  I.  called  modus  levandi  fines,  did  not  give  them  ori- 
ginal, but  only  declared  and  regulated  the  manner  in  which  they 
should  be  levied,  and  carried  on.    And  that  is  as  follows  i 

First ;  the  party  to  whom  the  land  is  to  be  conveyed  or  assured, 
commences  an  action  or  suit  at  law  against  the  other,  generally 
an  action  of  covenant,  though  a  fine  may  also  be  levied  on  a  writ  of 
mesne,  of  tvarrantia  charts  or  de  consuetudinibus  et  aervitiis;  (Finch'a 
278  )  by  suing  out  a  writ  of  precipe  called  a  writ  of  covenant; 
the  foundation  of  which  is  a  supposed  agreement  or  covenant,  that 
the  one  shall  convey  the  lands  to  the  other;  on  the  breach  of  which 
agreement  the  action  is  brought.  On  this  writ  there  is  due  to 
the  king,  by  ancient  prerogative,  a  primer  fine,  or  a  noble  for  every 
five  marks  of  land  sued  for;  that  is,  one-tenth  of  the  annual  value. 
2  Inst.  511.    The  suit  being  thus  commenced,  then  follows: 

Secondly,  the  Ucentia  concordandi,  or  leave  to  agree  the  suit ;  for, 
as  soon  as  the  action  is  brought,  the  defendant,  knowing  himself 
to  be  in  the  wrong,  is  supposed  to  make  overtures  of  peace  and 
accommodation  to  the  plaintiff,  who  accepting  them,  but  having, 
upon  suing  out  the  writ,  given  pledges  to  prosecute  his  suit,  which 
he  endangers  if  he  now  deserts  it  without  license,  he  therefore 
applies  to  the  court  for  leave  to  make  the  matter  up.  This  leave 
is  readily  granted,  but  for  it  there  is  also  another  fine  due  to  the 
king  by  his  prerogative,  which  is  an  ancient  revenue  of  the  crown, 
and  is  called  the  king's  sitver^  or  sometimes  the  post  fine ,  with  re- 
spect to  the  primer  fine  before  mentioned.  And  it  is  as  much  as 
the  primer  fine,  and  half  as  much  more,  or  ten  shillings  for  every 
five  marks  of  land  ;  that  is,  three-twentieths  of  the  supposed  an- 
nual value.    5  Rep.  39.    2  Inst.  511.  Stat.  32  Geo.  II.  c.  14. 

Thirdly  comes  the  concord,  or  agreement  itself,  after  leave  ob- 
tained from  the  court ;  this  is  usually  an  acknowledgment  from 
the  deforciants  (or  those  who  keep  the  other  out  of  possession) 
that  the  lands  in  question  are  the  right  of  the  complainant.  And 
from  this  acknowledgment,  or  recognition  of  right,  the  party  le- 
vying the  fine  is  called  the  cognisor,  and  he  to  whom  it  is  levied 
the  cognisee.  This  acknowledgment  must  be  made  either  openly 
in  the  court  of  common  pleas,  or  before  the  lord  chief  justice  of 
that  court,  or  else  before  one  of  the  judges  of  that  court,  or  two 
or  more  commissioners  in  the  country,  empowered  by  a  special 
authority  called  a  writ  of  dedimus  potestatemj  which  judges  and 
commissioners  are  bound  by  stat  18  Edw.  I.  «/.  4.  to  take  care 
that  the  cognisors  be  of  full  age,  sound  memory,  and  out  of  pri- 
son. If  there  be  my  feme  covert  among  the  cognisors,  she  is  pri- 
vately examined  whether  she  does  it  willingly  and  freely,  or  by 
compulsion  of  her  husband. 

The  concord  being  the  complete  fine,  it  shall  be  adjudged  a  fine 
of  that  term  in  which  the  concord  was  made,  and  the  writ  of  co- 
venant returnable.  1  Salk.  341.  A  concord  cannot  be  of  any  thing 
but  what  is  contained  in  the  writ  of  covenant ;  and  the  note  of  the 
fine  remaining  with  the  chirographer,  it  hath  been  held,  est  prin- 
cipal recordum.    3  Leon,  234. 

Though  one  concord  will  serve  for  lands  that  lie  in  divers  coun- 
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tfes,  fht  there  must  be  Several  Writs  of  covenant  3  Tnhi.  21  „ 
i>y*r,  227.  A  concdrd  6F  a  fine  maj  have  an  exception  of  part 
of  the  things  mentioned  therein;  and  if  more  acres  are  named 
than  a  than  hath  in  the  place,  or  are  intended  to  be  bassed*  rio 
more  shall  pass  by  the  fine  than  is  agreed  upon.  1  Lion.  $1.  S 
Bulrt.  317,  318. 

By  these  acts  all  the  essential  parts  of  a  fine  are  completed; 
and  if  the  eogriisof  dies  the  next  moment  after  the  fine  is  ac- 
knowledged, provided  it  be  subsequent  to  the  ddi  on  which  the 
Writ  is  made  returnable,  still  the  fine  shair  be  carried  on  in  all  its 
remaining  parts.    Comb.  7U    See  fioat,  VII. 

-  Fourthly  comes  the  note  of  tfie  fine,  which  is  only  an  abstractor 
the  writ  of  covenant  and  the  concord;  naming  the  parties,  the 
parcels  of  land,  and  the  agreement ;  this  must  be  enrolled  of*  re. 
cord  in  the  proper  office,  by  direction  of  stat.  5  Hen.  IV.  c.  14. 

The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of  it ;  which 
includes  the  whole  matter,  reciting  the  parties,  day,  year  and  place 
and  before  whom  it  was  acknowledged  or  levied.  Of  this  there* 
are  indentures  made  or  engrossed  at  the  chiWgraphef's  office,  and 
delivered  to  the  cognisor  and  the  cognisee ;  usually  beginning 
thus1,  «H*c  eatfinali*  cottcordia;  this  is  the  final  agreement  ;**  and 
fhefl  reciting  the  whole  proceeding  at  lehgtE  And  thus  the  fine 
is  completely  levied  at  common  law. 

By  several  statutes,  still  more  solemnities  are  superadded,  id 
order  to  render  the  fine  more  universally  public,  and  less  fiabfe  to* 
be  levied  by  fraud  or  covin.  And  first,  by  stat.  27  £dp.  I.  c.  r. 
the  note  of  the  fine  shall  be  openly  read  in  the  court  of  common 
pleas,  at  two  several  days  in  one  week,  and  during  such  reading 
all  pleas  shall  cease.  By  stat.  5  Hen.  IV.  c.  14.  23  EHz.  c.  3.  aft 
the  pfroceedmgs  on  fines,  either  at  the  time  of  acknowledgment 
or  previous,  or  subsequent  thereto,  shall  be  enrolled  of  record  in 
the  court  of  common  pleas.  By  stat.  1  Rich.  III.  c.  7.  confirmed 
and  enforced,  with  some  alterations,  by  stat.  4  Hen.  VII.  c.  24.  (the 
latter  act  superseding  the  fbrmer,)  the  fine,  after  engrossment, 
shall  be  openly  read  and  proclaimed  in  court  (during  which  alf 
pleas  shall  cease)  sixteen  times,  viz.  four  times  in  the  term  in! 
Which  it  is  made,  and  four  times  in  each  of  the  three  succeeding 
ternis,  Which,  is  reduced  to  one  in  each  term  by  stat.  31  JSiiz. 
and  these  proclamations  are  endorsed  on  the  back  of  the  record." 
It  is  also  enacted  by  stat.  23  EHz.  c.  3.  that  the  chirographer  of 
fines  shall,  every  term,  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  shall  affix  them  in  some  open  part 
of  the  court  of  commpn  pleas  all  the  next  term,  and  shall  also  de- 
liver the  contents*  of  such  table  to  the  sheriff  of  every  county* 
who  shall  at  the  next  assises  fix  the  same  in  some  open  place  in 
dfe  court,  for  the  more  public  notoriety  of  the  fine, 
2.  Firms,  thus  levied,  are  of  four  kinds : 

Firsts  what  in  law  French,  is  called  a  fine  u  sur  cognisance  de 
droits  come  ceo  que  it  ad  de  son  done;9*  or,  a  fine  upon  acknow- 
ledgment of  the  right  of  the  Cognisee,  as  that  which  he  hath  of 
the  gift  of  the  cognisor.  This  is  the  best  and  surest  kind  of  fine> 
for  thereby  the  deforciant,  in  order  to  keep  his  covenant  with  the 
plaintiff  of  conveying  Xo  him  the  lands  in  question,  and  at  the 
same  time  to  avoid  the  formality  of  an  actual  feoffment  and  live^ 
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ry,  acknowledges  in  court  a  former  feoffment  or  gift  in  possessions 
to  have  been  made  by  him  to  the  plaintiff.  This  fine,  therefore,  is 
said  to  be  a  feoffment  of  record ;  the  livery,  thus  acknowledged 
in  court,  being  equivalent  to  an  actual  livery ;  so  that  this  assu- 
rance is  rather  a  confession  of  a  former  conveyance,  than  a  con- 
veyance now  originally  made ;  for  the  deforciant,  or  cognisor,  ac- 
knowledges, cognoscit,  the  right  to  be  in  the  plaintiff,  or  cogni- 
see, as  that  which  he  hath,  de  son  done,  of  the  proper  gilt  of  him- 
self, the  cognisor. 

Secondly,  a  fine  "  sur  cognisance  de  droit  tantumj*  or,  upon  ac- 
knowledgment of  the  right  merely,  not  with  the  circumstance  of 
a  preceding  gift  from  the  cognisor.  This  is  commonly  used  to 
pass  a  reversionary  interest,  which  is  in  the  cognisor.  ,For  of 
such  reversions  there  can  be  no  feoffment,  or  donation  with  li- 
very supposed ;  as  the  possession'  during  the  particular  estate  be- 
longs to  a  third  person.  Moor,  629.  It  is  worded  in  this  manner, 
"  that  the  cognisor  acknowledges  the  right  to  be  in  the  cognisee ; 
and  grants  for  himself  and  his  heirs  that  the  reversion,  after  the 
particular  estate  determines,  shall  go  to  the  cognisee."  Westw. 
Symb.  fi.  2.  §  95. 

Thirdly  a  fine  **  sur  concessit,"  is  where  the  cognisor,  in  order 
to  make  an  end  of  disputes,  though  he  acknowledges  no  precedent 
right,  yet  grants  to  the  cognisee  an  estate  de  novo,  usually  for 
life  or  years,  by  way  of  supposed  composition.  And  this  may  be 
done  reserving  a  rent,  or  the  like ;  for  it  operates  as  a  new  grant. 
West.  p.  2.  §  66. 

Fourthly,  a  fine  "  sur  done,  grant,  et  render?'  is  a  double  fine, 
comprehending  the  fine  sur  cognisance  de  droit  come  ceo,  Ifc.  and 
the  fine  sur  concessit;  and  may  be  used  to  create  particular 
limitations  of  estate :  and  this  to  persons  who  are  strangers,  or 
not  named  in  the  writ  of  covenant ;  whereas  the  fine  sur  cog- 
nisance de  droit  come  ceo,  *9V.  conveys  nothing  but  an  absolute 
estate,  either  of  inheritance  or  at  least  of  freehold.  Salk.  340. 
In  this  last  species  of  fines,  the  cognisee,  after  the  right  is  ac- 
knowledged to  be  in  him,  grants  back  again  or  renders  to  the  cog- 
nisor, or  perhaps  to  a-  stranger,  some  other  estate  in  the  pre- 
mises. But,  in  general,  the  first  species  of  fine,  sur  cognisance  de 
droit  come  ceo,  &c.  is  the  most  used ;  as  it  conveys  a  clear  and  ab- 
solute freehold,  and  gives  the  cognisee  a  seisin  in  law,  without  any 
actual  livery ;  and  is  therefore  called  a  fine  executed  j  whereas 
the  others  are  but  executory.    See  fiost,  II. 

3.  The  ./force  and  effect  of  a  fine,  principally  depend,  at  this  day, 
on  the  common  law  and  the  two  statutes,  4  Hen,  VII.  c.  24.  and 
32  Hen*  VIII.  r.  36.  The  ancient  common  law,  with  respect  to 
this  point,  is  very  forcibly  declared  by  the  stat.  18  Edw.  I.  st.  4. 
in  these  words,  "And  the  reason  why  such  solemnity  is  required 
in  passing  a  fine,  is  this,  because  the  fine  is  so  high  a  bar,  and  of 
so  great  force,  and  of  a  nature  so  powerful  in  itself,  that  it  pre- 
cludes not  only  those  which  are  parties  and  privies  to  the  fine, 
and  their  heirs,  but  all  other  persons  in  the  world,  who  are  of 
full  age,  out  of  prison,  of  sound  memory,  and  within  the  four  seas, 
the  day  of  the,  fine  levied;  unless  they  put  in  their  claim  on  the 
foot  of  the  fine  within  a  year  and  a  day."  But  the  doctrine  of  bar- 
ring the  right  by  non-claim,  was  abolished  for  a  time  by  34  £div. 
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HI.  c.  16.  which  admitted  persons  to  claim,  and  falsify  a  fine,  at 
any  indefinite  distance;  Lift.  §441.  whereby,  as  Sir  Edward  Coke 
observes,  2  Inst.  581.  great  contention  arose,  and  few  men  were 
sure  of  their  possessions,  till  the  parliament  held  in  4  Hen.  VII. 
reformed  that  mischief,  and  excellently  moderated  between  the 
latitude  given  by  the  statute,  and  the  rigour  of  the  common  law. 
For  the  statute  then  made,  (stat.  4  Hen.  VII.  c.  241.)  restored  the 
doctrine  of  non-claim,  but  extended  the  time  of  claim.  So  that 
now,  by  that  statute,  the  right  of  all  strangers  whatsoever  is  barred, 
unless  they  make  claim,  by  way  of  action  or  lawful  entry,  not 
within  one  year  and  a  day,  as  by  the  common  law,  but  within  five 
years  after  proclamations  made  :  except  feme  coverts,  infants,  pri- 
soners, persons  beyond  the  seas,  and  such  as  are  not  of  whole 
mina^:  who  have  five  years  allowed  to  them  and  their  heirs  after 
the  death  of  their  husbands,  their  attaining  full  age,  recovering 
their  liberty,  returning  into  England,  or  being  restored  to  their 
right  mind. 

It  seems  to  have  been  the  intention,  to  have  covertly,  by  this 
statute,  extended  fines  to  have  been  a  bar  of  estates-tail.  But 
doubts  having  arisen  whether  they  could,  by  mere  implication,  be 
adjudged  a  sufficient  bar,  which  they  were  expressly  declared  not 
to  be  by  the  statute  ^  de  donis;  the  stat.  32  Hen.  VIII.  c.  36.  was 
thereupon  made ;  which  removes  all  difficulties,  by  declaring  that 
a  fine  levied  by  any  person  of  full  age,  to  whom,  or  to  whose  an- . 
cestors  lands  have  been  entailed,  shall  be  a  perpetual  bar  to  them 
and  their  heirs  claiming  by  force  of  such  entail :  unless  the  fine  be 
levied  by  a  woman  after  the  death  of  her  husband,  of  lands  which 
were,  by  the  gift  of  him,  or  his  ancestors,  assigned  to  her  in  tail 
for  her  jointure ;  or  unless  it  be  of  lands  entailed  by  act  of  parlia- 
ment or  letters  patent,  and  whereof  the  reversion  belongs  to  the 
crown.    See  stat.  1 1  Hen.  VII.  c.  20. 

From  this  view  of  the  common  law,  regulated  by  these  statutes, 
it  appears,  that  a  fine  is  a  solemn  conveyance  on  record  from  the 
cognisor  to  the  cognisee  ;  and  that  the  persons  bound  by  a  fine  are 
parties,' privies,  and  strangers. 

The  parties  afie  either  the  cognisors,  or  cognisees;  and  these 
are  immediately  concluded  by  the  fine,  and  barred  of  any  latent 
right  they  might  have,  even  though  under  the  legal  impediment  of 
coverture.  And  indeed,  as  this  is  almost  the  only  act  that  a  feme 
covert,  or  married  woman,  is  permitted  by  law  to  do,  (and  that 
because  she  is  privately  examined*  as  to  her  voluntary  consent, 
which  removes  the^eneral  suspicion  of  compulsion  by  her  husband,) 
it  is  therefore  the  usual  and  almost  the  only  safe  method,  whereby 
she  can  join  in  the  sale,  settlement,  or  encumbrance,  of  any  estate. 
See  post,  IV. 

Though  a  wife  may  thus  join  her  husband  in  either  a  fine  or 
recovery  to  convey  her  own  estate  and  inheritance,  or  an  estate 
settled  upon  her  by  her  husband  as  her  jointure,  or  to  convey  the 
husband's  estates  discharged  of  dower ;  (see  Cruise,  Piggot;)  yet 
if  a  jointress  after  her  husband's  death  levies  a  fine  or  suffers  a 
recovery  without  the  consent  of  the  heir,  or  the  next  person  en- 
titled to  an  estate  of  inheritance,  the  fine  or  recovery  is  void,  and 
is  also  a  forfeiture  of  her  estate,  by  stat.  1 1  Hen.  VII.  c  20,  See 
imt,  IV. 
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Pjriyit*  to  *  fyt*  are.  such  as  are  any  way  plated  to  the  parses 
who  levy,  the  fine,  and  claim  under  them  by  any  right  of  fcteopf  W 
other  r)gbt  of  representation.  Such  are  the  heirs  general  of  the 
cognisor ;  the  issue  in  tail  since  the  statute  of  Men-  VllL  we 
vendee;  the  flevisee ;  and  all  others  who  must  maKe  title  by  the 
persons  who  levied  the  fine.  For  the  act  of  the  ancestor  shaU  bind 
the  heir,  and  the  act  of  the  principal  his  substitute,  pr  such  as 
qUtim  under  any  conveyance  made  by  him  subsequent  to  tljie  fin? 
so  levied.  3  %ep.  S7. 

Strangers,  to  a  fine  are  all  other  persons  in  the  world,  except, 
onfy  parties  and  privies.  And  these  are  also  bound  by  a  fine>  un- 
less within  five  years  after  proclamation  made,  they  interpose  their 
cjjaim ;  provided  they  are  under  no  legal  impediments,  and  nave 
then,  a,  present  interest  in  the  estate.  Impediments,  as  hath  before 
been  said*  are  coverture,  infancy,  imprisonment,  insanity,  and  ab- 
sence Ipeyoad  sea ;  and  persons,  who  are  thus  incapacitated  to  pro- 
secute their  rights,  have  five  years  allowed  them  to  put  in  t&eir 
claims  after  such  impediments  are  removed.  Persons  also  that 
have  not  a  present,  but  a  future  interest  only,  as  in  remainder  or 
reversion,  have  five  years  allowed  them  to  claim  in,  from  the  time 
that  such  right  accrues.  Co.  Liti.  372.  And  if  within  that  time 
they  neglect  to  claim,  or  (by  the  stat.  4  Ann.  c.  16.)  if  they  da 
not  bring  an  action  to  try  the  right,  within  one  year  after  making 
such  claim,  and  prosecute  the  same  with  effect,  all  persons  what- 
soever are  barred  of  whatever  right  they  may  have,  by  force  o£ 
the  statute  of  non-claim.    See  this  Diet.  tit.  Claim. 

But,  in  order  to  make  a  fine  of  any  avail  at 'all,  it  is,  necessary 
that  the  parties  should  have  some  interest  or  estate  in  the  lands 
to  be,  affected  by  it.  Else  it  were  possible  that  two  strangers  by  a 
mere,  confederacy,  might  defraud  the  owners  by  levying  fines  of 
their  lands ;  for  if  the  attempt  be  discovered,  they  can  be  no  mitf- 
ferera,)  as  to  the  estate  in  question,  but  must  only  remain  in  statu 
gup;  whereas  if  tenant  for  life  levies  a  fine,  it  is  an  absolute  for- 
feiture of  his  estate  to  the  remainder-man  or  reversioner,  if  claim- 
ed in  proper  time.  Co.  Litt.  251.  It  is  not  therefore  to  be  sup- 
posed that  such  tenants  will  frequently  run  so  great  a  hazard ; 
but  ifj  they  do,  and  the  claim  is  not  duly  made  withu>  five  years 
after  their  respective  terms  expire,  the  estate  is  for  ever  barred  by 
it.  2  Lev.  52.  Yet  where  a  stranger,  whose  presumption  cannot, 
thus,  be  punished*  ofpciously  interferes  in  an  estate  which  in  no  wise 
belongs  to  him,  his  fine  is  of  no  effect:  and  may  at  any  time  be  set 
aside  (unless  by  such  as  are  parties  or  privies  thereunto)  by  plead* 
ing  \&2XU  partes  Jinis  nihil habuerunt"  Hob.  334.  And  even  if  a  tenant 
for  years,  who  hath  only  a  chattel  interest  and  no  freehold  in  the 
land,  levies  a  fine,  it  operates  nothing,  but  is  liable  to  be  defeated 
by  the  same  plea,  5  Rep.  123.  Bard.  401 .  See  pest,  VII.  Where- 
fore wjien  a  lessee  for  years  is  disposed  to  levy  a  .fine,  it  is  usual 
for  him  to  make  a  feoffment  first,  to  displace  the  estate  of  the  re- 
ve^ioner,  and  create  a  new  freehold  by  disseisin.  Hardr.  402.  2 
Lev.  52.    See  this  Diet.  tit.  Recovery* 

In  order  tp  punish  qriminally  such  as  thus  put  the  estate  of 
another  tp  tfie  hazard,  as  far  as  in  them  lies,  the  stat.  2 1  Jac.  L  c. 
26.  makes  ^  felony  without  benefit  of  clerfcy  to  acknowledge  or 
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procure  to  be  acknowledged,  any  fine,  recovery,  judgment,  &c.  in 
the  name  of  any  person  not  privy  or  consenting  to  the  same. 

II.  Finks  are  generally  divided  into  those  with,  and  without,  pro- 
clamations ;  that}  with  proclamations,  is  termed  a  fine  according  to 
the  statutes  I  Rich.  III.  c.  7.  4  Hen.  VII.  c.  24.  And  such  a  fine, 
every  fine  that  is  pleaded  is  intended  [supposed]  to  be,  if  it  be  not 
shown  what  fine  it  is.    3  Reft.  86. 

If  tenant  in  tail  levies  a  fine,  and  dies  before  all  the  proclama- 
tions are  made,  though  the  right  of  the  estate-tail  descends  upon 
the  issue,  immediately  on  the  death  of  the  ancestor,  yet  if  procla- 
mations are  made  afterwards,  such  right  shall  be  barred  by  the 
fine,  by  the  stat.  4  Ben.  VII.  c.  24.  32  Hen.  VIII.  c.  36.  3  Re/i. 
84. 

The  fine  without  proclamations  is  called  a  fine  at  the  common  law, 
being  levied  in  such  manner  as  was  used  before  the  stat.  4  Hen, 
VII.  c.  24.  and  is  still  of  the  like  force  by  the  common  law,  to  dis- 
continue the  estate  of  the  cognisor,  if  the  fine  be  executed.  A 
fine  also  with  or  without  proclamations  is  either  executed  or  execu- 
tory j  A  fine  executed  is  such  a  fine  as  of  its  own  force  gives  pre- 
sent possession  to  the  cognise c,  without  any  writ  of  seisin  to  enter 
on -the  lands,  Sec.  as  a  fine  sur  cognisance  de  droit  come  ceo;  and  in 
some  repects  a  fine  sur  release,  &c.  is  said  to  be  executed.  A  fine 
executory  doth  not  execute  the  possession  in  the  cognisee,  without 
entry  or  action,  but  requires  a  writ  of  seisin ;  as  the  fine*  sur  co- 
nusance de  droit  tantum,  &c.  unless  the  party  be  in  possession  of  the 
lands  j  for,  if  he  be  in  possession  at  the  time  of  levying  the  fine, 
there  need  not  be  any  such  writ,  or  any  execution  of  the  fine  ;  and 
then  the  fine  will  enure  by  way  of  extinguishment  of  right,  not  al- 
tering the  estate  or  possession  of  the  cognisee,  however  it  may 
better  it.    West.  §  20. 

Since,  the  statute  of  uses,  27  Hen.  VIII.  writs  of  possession  are 
never  sued  out  where  fines  are  levied  to  uses ;  for  the  statute  exe- 
cuting the  possession  to  the  use,  the  cognisee  is  immediately  in 
possession  without  attornment;  and  by  stat.  4  &  5  Ann.  c.  16.  at- 
tornment after  a  fine  is  become  unnecessary.  Booth,  250.  Pig* 
49.    Cruise,  59. 

Mines  are  likewise  single  or  double;  single,  where  an  estate  is 
granted  by  the  cognisor  to  the  cognisee,  and  nothing  is  thereby 
rendered  back  again  from  the  cognisee  to  the  cognisor.  The 
double  fine  is  that  which  doth  contain  a  grant  or  render  back 
again  from  the  cognisee,  of  the  land  itself ;  or  of  some  rent,  com- 
mon, orother  thing  out  of  it,  and  by  which  remainders  are  limited, 
See.  West.  §§  21.  30.  A  fine  is  also  sometimes  called  a  double 
fine,  when  the  lands  lie  in  several  counties. 

Lands  that  are  bought  of  divers  persons  may  pass  by  one  fine, 
and  then  the  writ  of  covenant  must  be  brought  by  all  the  vendees 
against  all  the  vendors,  and  they  must  every  one  of  them  warrant 
for  himself  and  his  heirs ;  and  such  a  fine  is  good.  Shefl.  TouchsU 
cf  2.  ft.  1ft.  And  such  joint  fines  seem  reasonable,  when  the  several 
purchases  are  of  small  value,  though  they  are  ex  gratia.  See  Wils» 
on  Fines,  47.  where  an  order  of  the  chancellor  is  inserted,  authori- 
aang  the  cursitor  to  stay  the  writ  when  there  is  more  than  one 
demandant  and  one  deforciant,  except  coparceners,  joint-tenants 
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and  tenants  in  common.  It  is  now  the  practice  to  permit  two  se- 
parate purchases  to  be  comprised  in  one  fine,  on  an  affidavit  that 
the  value  of  them  together  does  not  exced  200/. 
_  The  first  kind  of  fine  sur  conusance  de  droit  come  ce o,  &c.  is  a 
single  fine  levied  with  proclamations,  according  to  the  stat.  4 
Hen,  VII.  c.  24.  It  is,  as  has  been  already  said,  the  firincifial  and 
surest  kind  of  fine  :  and  this  because  it  is  said  to  be  executed,  as  it 
gives  present  possession  (at  least  in  law)  to  the  cognisee,  so  that 
be  needs  no  writ  of  hab.fac.  seisinam,  or  other  means  for  execution 
thereof ;  for  it  admits  the  possession  of  the  lands,  of  which  the 
fine  is  levied,  to  pass  by  the  fine,  so  that  the  cognisee  may  enter 
and  the  estate  is  thereby  in  him,  to  such  uses  as  are  declared  in 
the  deed  to  lead  the  uses  thereof ;  but  if  it  be  not  declared  by  deed 
to  what  use  the  fine  was  levied,  such  fine  shall  be  to  the  use  of  the 
cognisor  that  levied  the  same.    2  Inst.  513. 

A  fine  sur  conusance  de  droit  come  ceo,  &c,  may  not  be  levied  to 
any  person  but  one  that  is  party  to  the  writ  of  covenant ;  though 
a  vouchee,  after  he  hath  entered  into  the  warranty  to  the  demand- 
ant, it  is  said,  may  confess  the  action,  or  levy  a  fine  to  the  de- 
mandant, for  he  is  then  supposed  to  be  tenant  of  the  land,  though 
he  is  not  a  party  to  the  writ;  and  yet  a  fine  levied  by  the  vouchee 
to  a  stranger  is  void.  No  single  fine  can  be  with  the  remainder 
over  to  another  person  not  contained  in  it :  .but  if  A.  levy  a  fine  to 
B.  sur  conusance  de  droit  come  ceo,  and  B.  by  the  same  concord 
grants  back  the  land  again  to  A.  for  life,  remainder  to  E.  the  wife 
of  A.  for  her  life,  remainder  to  A.  and  his  heirs ;  this  will  be  a 
good  finfc.    Plov>d<  248,  249. 

The  second  sort  of  fine  sur  conusance  de  droit  tantum,  is  said  to 
be  a  fine  executory,  and  much  of  the  nature  of  a  fine  sur  concessit  z 
though  it  is  most  commonly  made  use  of  to  pass  a  reversion,  it  is 
also  sometimes  used  by  tenant  for  life,  to  make  a  release  (in  nature 
of  a  surrender)  to  him  in  reversion,  but  not  by  the  word  surren- 
der; for  it  is  said  a  particular  tenant,  as  for  life,  &c.  cannot  *wr- 
render  his  term  to  him  in  reversion  by  fine ;  but  he  may  grant 
and  release  to  him  by  fine.  Plowd.  268.  Dyer,  216.  A  fine  upon 
a  release,  &c.  shall  not  be  intended  to  be  to  any  other  use,  but  to 
liim  to  whom  it  is  levied.    3  Leon*  61. 

The  fine  sur  concessit,  used  to  grant  away  estates  for  life  or  years, 
is  also  executory,  so  that  the  cognisees  must  enter,  or  have  a  writ 
of  hab.  fac.  seisinam  to  obtain  possession ;  if  the  parties*  to  whom 
the  estate  is  limited,  at  the  time  of  levying  such  fine,  be  not  in  pos- 
session of  the  thing  granted. 

The  fine  sur  done,  grant  et  render,  is  partly  executed  and  partly 
executory;  and  as  to  the  first  part  of  it,  is  altogether  of  the  same 
nature  with  a  fine  sur  conusance  de  droit  come  ceo;  but  as  to  the 
second  part  containing  a  grant  and  render  back,  it  is  taken  in  law 
to  be  rather  a  private  conveyance  or  charter  between  party  and 
party,  and  not  as  a  writ  of  judgment  upon  record :  and  this  render 
is  sometimes  of  the  whole  estate,  and  sometimes  of  a  particular  . 
dstate,  with  remainder  -or  remainders  over ;  or  of  the  reversion  ; 
and  sometimes  with  reservations  of  rent  and  clause  of  distress' 
and  grant  thereof  over  by  the  same  fine.    5  Rep.  38. 

A.  B.  and  C.  D.  levied  a  fine  of  lands,  and  the  cognisee  by  the 
same  fine  rendered  back  the  land  to  A.  Bt  in  tail,  reserving  a  rent 
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to  himself,  &c.  the  rent  and  reversion  shall  pass,  though  in  one 
fine,  and  it  shall  enure  as  several  fines.    Cro.  Eliz.  727. 

It  is  said,  a  grant  and  render  of  land  cannot  be  immediately  in 
firing  g*adu  to  a  person  who  is  no  party  to  the  writ ;  but  mediate- 
ly, or*»  secundo  graduate  may.  3  Refi.  514.  Bro.  108.  The 
fine  with  grant  and  render,  differs  from  the  fine  sur  conusance  de 
droit  come  ceo,  fc^c.  as  that  must  be  levied  of  the  land  in  the  ori- 
ginal ;  but  the  grant  and  render  may  be  of  another  thing  than  is 
expressed  in  the  original ;  though  to  make  a  good  granp  and  ren- 
der, the  land  rendered  must  pass  to  the  cogniaee  by  the  fine ;  for  he 
cannot  render  what  he  hath  not.  3  Refi.  98.  510. 

A  man  may  not  by  this  fine  reserve  to  himself  a  less  estate  by 
way  of  remainder  than  the  fee  ;  and  the  render  of  a  rent  (if  any 
be)  must  be  to  one  of  the  parties  to  the  fine,  and  not  to  a  stranger. 
Dyer,  33.  69.  2  Refi.  39.  To  make  a  lease  for  years,  &c.  by  fine 
with  a  render,  the  lessee  must  acknowledge  the  land  to  be  the  right 
of  the  lessor  that  is  seised  thereof;  and  then  such  lessor  grants 
and  renders  the  same  back  again  to  the  lessee,  for  a  certain  num- 
ber of  years,  reserving  rent,  &c.  and  this  is  a  good  fine :  but  if  the 
lessor  be  tenant  in  tail,  then  to  bind  him,  he  and  the  lessee  are  to 
acknowledge  the  tenements  the  right  of  A.  B.  who  is  to  render 
the  same  fine  to  leasee  for  yeorsj  the  remainder  to  the  lessor  and 
his  heirs,  &c.    44  Edw.  III.  c.  45.    &Leon.  206. 

A  fine  and  render  is  a  conveyance  at  common  law,  and  makes 
the  cognisor,  on  the  render  back,  a  new  fiur  chaser;,  by  which,  lands 
arising  on  the  part  of  the  mother,  may  go  to  the  heirs  on  the  part 
of  the  father,  Sec.   1  Salk.  337. 

All  sorts  of  fines  in  general'  may  enure  as  a  confirmation  of  a 
former  estate,  which  was  defeasible  before.  1  Sand.  261.  So  a  fine 
may  enure  by  way  of  extinguishment;  therefore,  if  tenant  in  tail 
makes  a  lease,  or  other  estate  to  A.  and  afterwards  levies  a  fine  to 
B.  the  lease,  or  other  estate,  shall  be  indefeasible ;  for  his  right 
during  such  former  estate  was  extinct  by  the  fine.  R.  Jones,  60. 
Cra.  Jac.  659.  See  this  Diet.  fit.  Estates. 

Where  a  fine  and  recovery  is  of  so  many  acres  in  S.,  the  party 
interested  shall  have  his  election  where  and  in  what  parts  of  the 
estate  the  fine  and  recovery  should  operate.  Blany  (Ld.)  v.  Ma- 
hon,  Bro.  P.  C. 

A  fine  does  not  ascertain,  but  only  comfirises  the  lands  whereof 
it  is  levied ;  so  that  it  is  in  all  cases  extremely  proper  to  have  a 
declaration  of  uses ;  that  the  very,  lands  comprehended  in  the  fine, 
and  intended  to  pass  by  it,  may  be  precisely  ascertained,  1  Cruise, 
cafi.  7. 

Fine  by  E.  to  the  use  of  himself  for  life,  remainder  to  Ms  wife 
that  should  be  at  the  time  of  his  death,  for  life;  remainder  to  the  son 
of  E.  in  tail.  E.  took  to  wife  A.  A  fine  levied  by  E.  and  A.  his 
wife,  who  afterwards  survived  him,  and  other  uses  declared,  is  no 
bar  to  her,  because  it  was  uncertain  who  would  be  the  person  ;  but 
had  the  fierson  been  certain,  there,  perhaps,  notwithstanding  it  was 
but  a  possibility,  it  might  have  been  a  bar ;  fier  Walmsley,  J.  Cro. 
EUz.  826.  fil.  31. 

Of  deeds  to  lead  or  declare  the  uses  of  fines  (and  recoveries.)  If 
a  fine  or  recovery  be  levied  or  suffered  without  any  good  consi- 
deration, and  without  any  uses  declared,  they,  like  other  convey- 
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ances,  enure  only  to  the  use  of  him  who  levies  or  suffers  them. 
And  if  a  consideration  appears,  yet  as  the  most  usual  fine  tur  co- 
nusance de  droit  come  ceo,  t3*c.  conveys  an  absolute  estate  without 
any  limitations  to  the  cognisee,  and  as  common  recoveries  do  the 
same  to  the  recoveror,  these  assurances  could  not  be  made  to  an- 
swer the  purpose  of  family  settlements,  unless  their  force  and  ef- 
fect were  subjected  to  the  direction  of  other  more  ccwnpHeated 
deeds,  wherein  particular  uses  can  be  more  particularly  express- 
ed. If  the  deeds  are  made  previous  to  the  fine  or  recovery,  they 
are  called  deeds  to  lead  the  uses ;  if  subsequent,  deeds  to  declare 
them ;  and  the  fine  or  recovery  shall  enure  to  the  uses  specified  in 
such  deeds,  and  to  no  other.  &oug.  45.  2  Wils.  220.  If  a  fine  or 
recovery  be  had  without  any  previous  settlement,  and  a  deed  be  af- 
terwards made  between  the  parties  declaring  the  uses  to  which 
the  same  shall  be  applied,  this  will  be  equally  good  as  if  it  had 
been  expressly  levied  or  "recovered  in  consequence  of  a  deed  di- 
recting its  operation  to  these  particular  uses ;  for  by  8 tat.  4  &  5 
Ann.  c.  16.  indentures  to  declare  the  uses  of  fines  and  recoveries 
had  and  suffered,  shall  be  good  and  effectual  in  law,  and  the  fine 
and  recovery  shall  enure  to  such  uses,  and  be  esteemed  to  be  only 
in  trust,  notwithstanding  any  doubts  that  had  arisen  on  the  sta- 
tute of  frauds,  29  Carl  II.  c,  3.  to  the  contrary. 

If  a  feme  covert  alone  declares  the  uses  of  a  fine,  intended  to 
be  levied  by  husband  and  wife  of  her  land,  and  the  husband  alone 
declares  other  uses ;  it  hath  been  held  that  both  declarations  of 
uses  are  void,  and  the  use  shall  follow  the  ownership  of  the  lands: 
but  in  another  case  it  was  determined  that  the  uses  declared  by  the 
Wife  were  void,  and  the  uses  declared  by  the  husband,  good  only 
against  himself,  during  the  coverture.  If  husband  and  wife  levy 
a  fine  of  the  lands  of  the  wife,  and  he  alone  declares  the  uses,  this 
shall  bind  the  wife,  if<4ier  dissent  doth  not  appear;  because  other- 
wise it  shall  be  intended  that  she  did  consent.  2  Reft.  56.  59. 
Though  there  be  a  variance  between  a  deed  declaring  uses,  and 
the  fine  levied  ;  yet,  if  nothing  appears  to  the  contrary,  such  fine 
by  construction  of  law  shall  be  to  the  uses  declared  in  the  deed, 
and  which  is  evidence  thereof :  and  where  a  fine  varies  from  a 
former  description,  it  has  been  held  that  a  new  deed  made  after, 
will  declare  the  use  of  the  fine.  It  is  not  absolutely  necessary  to 
insert  the  word  use,  in  the  declaration  of  uses  of  fines  ;  for  any 
words  which  show  the  intent  o£  the  parties  will  be  sufficient.  I 
Lord  Raym.  289,  290. 

III.  A  fine  may  be  levied  of  every  species  of  real  property,  as 
of  a  house,  or  messuage,  manor,  castle?  office,  rent^  &c.  and  in  ge- 
neral it  may  be  laid  down  as  a  certain  rule,  that  a  fine  may  be  le- 
vied of  every  thing,  whereof  a  pracifie  quodreddat  lies,  &c.  or  of 
any  thing,  whereof  a  flracifie  quod  facial  lies ;  as  customs,  ser- 
vices, &c.  or  whereof  a  firacifie  quod  fiermiUat,  or  firacifie  quod 
teneat  may  be  brought.    2  Inst.  513. 

As  fines  may  be  levied  of  things  in  possession,  so  they  may  be 
levied  of  a  remainder  or  reversion,  or  of  a  right  in  future.  3  Rep. 
90. 

So  now,  since  the  stat.  32  Hen.  VIII.  c.  7.  (see  tit.  Tithes,)  it 
may  be  levied  of  rectories,  vicarages,  tithes,  pensions,  oblations, 
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and  all  ecclesiastical  inheritances  made  temporal.  Of  a  ch&ntry. 
So  it  may  be  of  a  seigniory.  Of  all  services ;  as  a  homage,  feal- 
ty, &c.  West,  Of  common  of  pasture.  Of  a  corody.  Of  an 
office  ;  as  of  the  custody  of  a  forest.  Of  a  boiiary.  Of  two  pooh 
and  a  fishery  in  the  water  of  D.  Of  an  annuity.  See  West.  Symb* 
6,  7.    Shefi.  Touehst.  c.  2. 

A  fine  may  be,  and  usually  is,  levied  of  a  share  in  the  New 
River  water$  by  the  description  of  so  much  land  covered  by  water ; 
and  when  a  fine  and  recovery  of  such  share  is  necessary,  in  regard 
the  JVew  River  runs  through  the  several  counties  of  Hertflrd> 
Middlesex  and  JLondon,  there  must  be  three  several  fines  and  reco- 
veries.   2  P.  Wms.  128. 

Where  money  is  agreed  to  be  laid  out  in  lands  to  be  settled  in 
tail,  a  fine  cannot  be  levied  of  the  money,  but  a  decree  of  a  court 
of  equity  can  bind  it,  as  much  as  a  fine  alone  could  have  bound 
the  land,  if  it  had  been  bought  and  settled.  1  P.  Wms.  130.  2 
Atk.  453.  3  Atk.  447.  1  Vez.  146.  and  see  1  P.  Wms.  471.  485. 
I  J3ro.  C.  R,  223. 

F  nes  may  be'  levied  of  all  things  in  ease,  tentfiore  finis,  which 
are  inheritable,  but  not  of  things  uncertain,  or  of  lands  held  in  tail 
by  the  king's  letters  patent ;  of  land  restrained  from  sale  by  act  of 
parliament,  or  of  lands  in  right  of  a  man's  wife,  without  the  wife, 
&c.  S  Refi.  ,225.  Westm.  §  25.  Nor  of  common  without  number. 
CPwte,  12h 

A  fine  may  be  levied  of  a  rent-charge,  or  of  a  chief  rent;  and 
if  a  person  who  has  a  rent-charge  levies  a  fine  of  the  land,  out 
of  which  the  rent-charge  issues,  it  will  bar  the  rent-charge,  though 
the  fine  be  levied  of  the  land,  and  not  of  the  rent-charge.  Cruise^ 
c.  7.  and  the  authorities  there  cited. 

A  fine  may  be  levied  of  an  undivided  moiety,  or  fourth  part  of  a 
manor,  as  well  as  of  the  whole.  3  Reft.  88.  But  where  a  fine  is 
levied  of  a  manor,  nothing  but  a  real  manor  will  pass,  and  not  a 
manor  by  reputation  only.    Cruise^  c.  7. 

The  word  tenement  is  not  a  sufficient  description  of  any  thing 
whereof  a  fine  is  to  be  levied ;  for  a  tenement  may  consist  of  an 
advowson,  a  house  or  land  of  any  kind ;  and  therefore  a  fine  levied 
of  a  tenement  is  void,  or  at  least  voidable  by  writ  of  error ;  but  a 
fine  of  a  messuage  or  tenement  would  probably  be  now  held  good. 
Cruise,  c.  7.   See  tit.  Ejectment. 

And  almost  any  kind  of  contract  may  be  made  and  expressed  by 
a  fine,  as  by  a  deed;  and  therefore  it  may  be  so  made  that  one  of  the 
parties  shall  have  the  land,  and  the  other  a  rent  out  of  it;  and 
that  one  shall  have  it  for  a  time,  and  another  for  another  time ; 
also  a  lease  for  years,  or  a  jointure' for  a  wife,  may  be  made ;  and 
a  gift  in  tail,  and  a  remainder  over,  may  be  limited  and  created 
thereby.    1  Refi.  76. 

IV.  The  king,  and  all  persons  who  may  lawfully  grant  by  deed, 
may  levy  a  fine,  but  not  infants,  idiots,  lunatics,  &c.  7  Refi.  32. 
A  corporation-sole  may  levy  a  fine  of  land  which  he  has  in  his  cor- 
porate capacity ;  but  bishops,  deans,  and  chapters,  parsons,  &c 
are  restrained  from  levying  of  fines  to  bind  their  successors.  But 
a  fine  cannot  be  levied  by  a  corporation  aggregate ;  for  it  cannot 
act  but  by  attorney,  and  it  cannot  make  conusance  \>y  attorney.  All 
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persons  that  may  be  grantees,  or  that  may  take  by  .contract,  may 
Uke  by  fine;  though  in  cases  of  infants,  feme  coverts,  persons  at- 
tainted, aliens,  &c.  who,  it  is  said,  may  take  by  fine,  before  the  en- 
grossing of  the  fine,  there  goes  a  writ  to  the  justices  of  C.  B.  guod 
pcrmittant  finem  levari.    Liu.  669.    Tenant  in  fee-simple,  fee-tail 

feneral,  or  special,  tenant  in  remainder  or  reversion,  may  levy  a 
ne  of  their  estates  ;  so  may  tenant  for  life,  to  hold  to  the  cogni- 
see  for  life  of  tenant  for  life  ;  but  a  person  who  is  tenant,  or  hath 
an  interest  only  for  years,  cannot  levy  a  fine  of  his  term  to  another. 
3  Reft.  77.  5  Reft.  124.  ; 

It  is  not  necessary  to  be  in  possession  of  the  freehold,  in  order 
to  levy  a  fine ;  but  if  any  one  entitled  to  the  inheritance,  or  to  a 
remainder  in  tail,  levies  a  fine,  it  will  bar  his  issue,  and  all  heirs 
who  derive  their  title  through  him.    Hob.  333. 

A  fine  by  a  man  non  compos,  though  it  ought  not  to  be  levied,  binds 
for  ever  when  it  is  levied.  So  a  fine  by  a  man  attainted  for  treason, 
or  felony,  binds  all  but  the  king,  or  the  lord  of  the  fee.  West: 
Symb.  3.  a.  See  2  Wils.WO.  So  a  fine  by  an  infant  or  feme  covert 
without  her  husband,  binds  till  it  be  avoided.  Vide  Com.  Dig.  Etit. 
Baron  and  Feme,  (P.  1.)  Enfant,  (B.  2.)  See  2  Black.  Rep.  1205. 
a  fine  acknowledged  de  bene  esse  by  2.  feme  covert,  whose  husband 
was  abroad,  before  the  lord  chief  justice  then  in  court. 

If  commissioners  take  a  fine  of  an  infant,  &c.  the  court  will  grant 
an  attachment  against  them;  and  upon  examination  and  inspec- 
tion, the  fine  shall  be  vacated.    R.  Skin.  24. 

Lands  assured  for  dower,  or  term  of  life,  or  in  tail,  to  any  wo- 
man by  means  of  her  husband,  or  his  ancestors,  cannot  be  convey- 
ed away  from  her  by  fine,  &c.  without  her  act ;  but  if  a  woman  and 
her  husband  levy  a  fine  of  her  jointure,  she  is  barred  of  the  same  ; 
though  if  the  jointure  be  made  after  coverture,  when  the  wife 
hath  an  election  to  have  her  jointure,  or  dower  on  the  husband's 
death,  it  is  said  this  will  be  no  bar  of  her  dower  in  the  residue  of 
the  land  of  the  husband.  Dyer,  358.  Leon.  185.  See  tit.  Dower, 
Jointure. 

No  fine  of  the  husband  alone,  of  the  lands  of  the  wife,  shall 
hurt  her,  but  that  she  or  her  heirs,  or  such  as  have  right,  may 
avoid  it;  but  if  she  joins  with  him,  it  shall  bind  her  and  her  heirs. 
Women  covert  ought  to  be  cautious  in  levying  fines  with  their 
husbands  of  their  own  lands ;  and  if  a  married  woman  under  age 
levies  a  fine  of  her  lands,  she  cannot  reverse  it  during  her  hus- 
band's life,  nor  ^fter  his  death,  if  she  be  of  full  age  when  he 
dies; >but  if  the  husband  dies  during  her  minority,  she  may. 
Dyer,  359.  Wood's  Inst.  243.  A  married  woman  ought  not  to 
be  admitted  alone  without  her  husband  to  levy  a  fine  ;  and  if  she 
be  received,  the  husband  may  avoid  the  fine  by  entry ;  but  if  he 
do  not,  it  is  good  to  bar  her  and  her  heirs,  except  she  be  an  infant 
at  the  time  of  the  fine  levied  ;  the  husband  and  wife  together  may 
dispose  of  her  land,  &c.  12  Refi.  122.  If  baron  and  feme  levy  a 
fine,  the  feme  within  age,  she  maybe  brought  into  court  by  habeas 
corpus,  and  if  it  be  found  by  inspection  that  she  is  under  age,  it 
hath  been  adjudged,  where  the  baron  and  feme  brought  a  writ  of 
error,  that  as  to  both,  quod  finis  revocetur.  1  Leon.  1 15,  1 17. 
3  Salk.  168. 

Husband  and  wife,  tenants  in  special  tail,  the  husband  onty  Je- 
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vies  a  fine,  this  bars  the  issue  in  tail ;  but  it  remains  in  right  to  the 
wife  as  to  herself,  and  to  all  the  estates  and  remainders  depending 
upon  it,  and  all  the  consequences  of  benefit  to  herself  and  others, 
so  long  as  she  lives,  as  if  the  fine  had  not  been  levied.  Hob.  257. 
2^9.  If  a  husband  make  a  feoffment  of  the  wife's  lands,  upon  con- 
dition, which  is  broken,  and  the  feoffee  levies  a  fine,  and  the  hus- 
band and  wife  die  having  issue,  and  five  years  pass ;  the  heir  is 
barred  to  enter  as  heir  to  the  father  upon  the  condition,  but  he 
shall  have  five  years  after  the  death  of  his  father,  as  heir  to  his 
mother.  Plowd,  367.  When  the  husband  and  wife  join  in  a  fine 
of  the  wife's  lands,  all  the  estate  passeth  from  her,  and  he  is  join- 
ed only  for  conformity ;  so  that  if  the  fine  levied  by  husband  and 
wife  in  such  a  case  be  reversed,  she  shall  have  restitution.  2  Rep. 
57.  77.  A  husband  and  his  wife  covenanted  to  levy  a  fine  of  the 
lands  of  the  wife,  to  the  use  of  the  heirs  of  the  body  of  the  hus- 
band on  the  wife,  remainder  to  the  husband  in  fee ;  both  dying 
without  issue,  it  was  held  that  the  heir  of  the  wife  had  the  title, 
because  the  limitation  to  the  heirs  of  the  body  of  the  husband 
was  merely  void,  there  being  no  precedent  estate  of  freehold  for 
life,  &c.  to  support  it  as  a  remainder.    2  Salk.  675.  4  Mod.  253. 

^  As  to  femes  covert,  the  books  which  say,  that  a  fine  shall  not 
bind  a  woman  under  coverture  unless  she  be  examined,  must  not 
be  understood  as  if  it  were  in  her  power  to  reverse  the  fine  for 
want  of  her  examination,  but  they  arc  to  be  understood  in  this 
sense,  that  the  judge  ought  not  to  receive  a  fine  from  a  feme  covert 
without  examining  her,  lest  it  should  not  proceed  from  her  own 
freedom  and  choice;  but1  if  such  a  fine  be  once  admitted,  and  re- 
corded without  any  examination,  though  the  judge  has  omitted  a 
very  necessary  part  of  his  duty,  yet  the  fine  shall  stand,  and  nei- 
ther the  feme  nor  her  heirs  shall  be  admitted  to  aver  that  she  was 
not  examined  ;  for  that  were  to  lessen  the  credit  of  the  judgment 
of  the  courts  of  justice,  which  is  the  highest  evidence  of  the  law. 
^  New  Abr,  527.  See  I  Inst.  121.  a.  in  the  note  already  referred 
to ;  in  which  arguments  are  brought  to  prove  (apparently  with 
great  force  and  justice)  that  the  common  notion,  of  a  fine  binding 
femes  covert  merely  by  reason  of  the  secret  examination  of  the 
wife  by  the  judges,  is  incorrect.  If  the  secret  examination  by  it- 
self was  so  operative,  the  law  would  provide  the  means  of  effec- 
tually adding  that  form  to  ordinary  conveyances,  and  so  make  them 
conclusive  to  femes  covert  equally  with  a  fine.  But  it  is  clearly 
otherwise ;  and,  except  in  the  case  of  conveyances  by  custom,  there 
must  be  a  suit  depending  for  the  freehold  and  inheritance,  or  the 
examination,  being  extrajudicial,  is  ineffectual.  This  mode  of 
biuding  femes  covert  by  the  judgment  of  the  court  in  a  real  ac- 
tion, appears  to  have  arisen  from  admitting  them  and  their  hus- 
bands jointly  to  defend  actions  brought  against  the  feme  for-  her 
estate,  the  adverse  judgment  on  which  was  final  against  the  feme. 
When  the  transition  was  made  to  the  case  of  friendly  suits,  the 
form  of  secret  examination  was  introduced  to  avoid  any  undue  in- 
fluence of  the  husband.  That  the  examination  of  a  feme  in  other 
cases  does  not  bind  her  to  the  alienation  of  her  property.  See  2 
Inst,  673.  Keiltp.  4—20.  The  just  explanation  therefore  of  the 
subject  seems  to  be>  that  the  pendency  of  a  real  action  for  the  free- 
hold of  the  land,  in  consequence  of  previously  taking  out  an  ori- 
ginal writ,  (without  which  preliminary  even  at  this  day  a  fine  is  a 
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nullity,)  should  be  deemed  the  primary  cause  of  a  fine's  bonding:  a 
feme  covert :  and  that  her  secret  examination  on  taking  the  ac- 
knowledgment of  the  fine,  is  only  a  secondary  cause  of  this  opera- 
tion of  fines ;  see  this  Viet.  tit.  Baron  and  Feme  VIII. 

Where  the  estate  of  a  married  woman  had  been  regularly  sold, 
with  the  consent  of  her  husband,  the  conveyance  executed  by 
him,  and  the  purchase-money  paid,  the  court  of  C.  P.  allowed  the 
wife  to  levy  a  fine,  although  her  husband  had  in  the  interim  be- 
come non  comfwB.    New  Refi.  C.  P.  312. 

If  a  widow  having  an  estate  in  dower  accept  of  a  fine,  and  by  the 
same  fine  render  back  the  land  for  100  years,  &c.  this  is  a  forfeiture 
of  her  estate  within  the  stat.  1 1  Ben.  VII.  r.  20.    See  ante,  I.  3. 

A.  seised  in  fee  levied  a  fine  to  himself  for  life,  remainder  to 
his  wife  in  tail  male  for  her  jointure ;  had  issue  male  ;  husband  and 
wife  levied  a  fine  and  suffered  a  recovery.  After  the  death  of  the 
husband  and  wilfe  issue  male  entered  by  force  of  the  stat.  1 1  Hen. 
VII.  and  held  lawful.  This  case  is  out  of  the  letter,  though  with- 
in the  remedy  of  the  statute,  for  she  neither  levied  the  fine,  8cc. 
being  sole,  or  with  any  aftertaken  husband,  but  by  herself  with  the 
husband  who  made  the  jointure.  Co.  Litt.  365.  b.  See  further, 
Vin.  Abr.  Jointress,  (I.  K.)  Bae.  Abr.  Vi&continuance,  (D)  ;  as  to  what 
shall  be  deemed  a  forfeiture  within  the  stat.  1 1  Hen.  VII.  e.  20. 
and  who  shall  take  advantage  of  it. 

If  tenant  for  life  grants  a  greater  estate  by  fine  than  for  his  own 
life,  it  is  a  forfeiture:  and  if  there  be  tenant  for  life,  and  remainder 
for  life,  and  the*  tenant  for  life  levy  a  fine  to  him  in  remainder  and 
his  heirs,  both  their  estates  are  forfeited  ;  the  tenant  for  life  by 
levying  the  fine,  and  the  remainder-man  for  life  by  accepting  it. 
2  Lev*  209.  Where  a  fine  is  levied  by  tenant  for  life,  for  a  greater 
estate,  the  fine  may  be  good  ;  but  it  is  a  forfeiture  of  the  estate  of  te- 
nant for  life,  whereof  he  in  remainder,  &c.  may  take  present  advan- 
tage and  enter ;  and  when  a  person  enters  for  a  forfeiture,  all  estates 
are  avoided.  Vyer,  111.  Though  if  such  a  tenant  for  life  levy  a 
fine  sur  grant  et  release  to  the  cognisee  for  the  life  of  tenant  for 
life ;  or  by  a  fine  grant  a  rent  out  of  the  land  for  a  longer  time,  the 
fine  is  good,  and  there  will  be  no  forfeiture  of  the  estate  of  tenant 
for  life  :  so  likewise  if  a  fine  be  levied  of  lands  by  tenant  for  life, 
to  a  stranger,  who  thereby  acknowledges  all  his  right  to  be  in  the 
tenant  for  life,  and  releases  to  him  and  his  heirs.  27  Mdw.  I.  1. 
44  Edtv.  III.  36. 

If  there  be  tenant  in  tail  upon  condition  not  to  alien,  or  discon- 
tinue the  lands,  &c.  if  he  doth,  the  donor  to  re-enter ;  and  his  issue 
levy  a  fine  of  the  land,  this  is  a  forfeiture  of  the  estate.  1  Leon. 
292.  An  estate  being  settled  on  husband  and  wife  for  life,  re- 
mainder to  first  and  other  sons  in  tail,  with  remainders  over ;  after 
the  birth  of  their  eldest  son,  they  by  release  and  fine,  mortgaged 
the  lands :  on  a  bill  exhibited  against  the  son  to  redeem,  &c.  he 
pleaded  the  marriage  settlement  of  his  father  and  mother,  where- 
by they  were  but  tenants  for  life,  and  that  his  fine  was  a  forfeiture 
of  their  estate  ;  and  so  it  was  adjudged.  Preced.  Cane.  591.  But 
it  is  said  where  a  wife  by  settlement  has  only  a  trust  for  life,  if  she 
joins  with  her  husband  in  a  mortgage  in  fee  and  fine  of  the  lands; 
this  trust  is  not  forfeited,  as  it  would  be  in  case  of  a  legal  estate 
1  P.  Wms.  147. 

As  to  fines  levied  by  an  infant^  though  strictly  speaking  all  con- 
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tracts  made  by  infents  are  in  their  own  nature  void,  became  a  co«- 
tract  is  an  act  of* the  understanding,  which  during  their  infancy, 
they  are  presumed  to  want;  yet  civil  societies  have  so  far  supplied 
that  defect,  and  taken  care  of  them,  as  to  allow  them  to  contract 
for  their  benefit  and  advantage,  with  power  to  recede  from  and 
vacate  it  when  it  may  prove  prejudicial  to  them;  now  the  method 
to  set  aside  such  a  contract  must  be  by  matter  of  equal  notoriety 
with  the  manner  in  which  it  was  made;  and  therefore  if  an  infant 
levies  a  fine,  which  is  no  more  than  his  own  agreement  recorded 
as  the  judgment  of  the  court,  he  must  reverse  it  by  writ  of  error, 
and  this  must  be  brought  during  his  minority,  that  the  court  of 
B.  R.  by  inspection  may  determine  the  age  of  the  infant ;  but 
the  judges  may  in  such  cases  inform  themselves  by  witnesses, 
church-books,  &c.  2  New  Mr.  526.  Co.  Idtt.  380.  b.  Moor,  76. 
2  Roll.  Abr.  15.  Bro.  tit.  Error.  Bro.  tit.  Fines,  74,  79.  2  Inst. 
482.  2  Bulst.  320.  12  Co.  122.  See  this  Diet.  tit.  Infant,  and 
the  stat.  7  Ann.  c.  19.  there  cited. 

With  regard  to  idiots  and  lunatics,  it  is  necessary  to  distinguish 
between  their  acts  done  in  pais,  and  those  solemnly  acknowledged 
on  record ;  though  the  law  is  clear,  that  in  neither  case  are  they 
admitted  to  disable  themselves,  for  the  insecurity  that  may  arise  in 
contracts  from  counterfeit  madness  and  folly,  but  their  heirs  and 
executors  may  avoid  such  acts  in  pais  by  pleading  the  disability ;  be- 
cause, if  they  can  prove  it,  it  must  be  presumed  real,  since  nobody 
can  be  thought  to  counterfeit  it,  when  he  can  expect  no  benefit 
from  it  himself.  4  Co.  124.  12  Co.  124.  Co.  IAtt.  24,7.  Bro.  tit. 
Fait,  62.    Cro.  EHz.  398.  622.    Fitz.  .AC  B.  202. 

But  neither  the  lunatic  himself,  nor  his  heir,  can  vacate  any 
act  of  his  done  in  a  court  of  record;  and  therefore  if  a  person  non 
compos  acknowledges  a  fine,  it  shall  stand  against  him  and  his  heirs ; 
for  though  the  judge  ought  not  to  admit  of  a  fine  from  a  man  under 
that  disability*  yet  when  it  is  once  received,  it  shall  never  be  revers- 
ed, because  the  record  and  judgment  of  the  court  being  the  highest 
evidence  in  the  law,  presumes  the  conusor,  at  that  time,  capable  of 
contracting  ;  and  therefore  the  credit  of  it  is  not  to  be  contested, 
nor  the  record  avoided  by  any  averment  against  the  truth  of  it  4 
Co.  124.  12  Co.  124.  2  Inst.  483.  Bro.  tit.  Fines,  75.  Co.  Liti. 
247.    See  this  Diet.  tit.  Idiots  and  Lunatics. 

By  the  common  law  if  an  infant  or  idiot  has  by  any  neglect  or 
contrivance  been  permitted  to  levy  a  fine,  his  declaration  of  the 
uses  thereof  will  be  good,  so  long  as  the  fine  remains  in  force ; 
and  if  the  fine  is  never  reversed,  his  declaration  of  the  uses  will  be 
binding  and  conclusive  on  him  and  his  heirs  for  ever :  because  the 
law  will  not  presume  that  a  fine,  which  is  a  solemn  action  record, 
has  been  levied  by  a  person  labouring  under  such  disabilities ;  and 
therefore  until  the  fine  which  is  the  principal  is  annulled,  the  de- 
claration of  the  uses  thereof  will  remain  good.  Thus  stands  the 
common  law  on  this  point ;  but  as  the  court  of  chancery  has,  in 
many  instances,  compelled  persons  who  had  obtained  estates  under 
a  fine  in  a  fraudulent  manner  to  reconvey  them  to  those  who  were 
really  entitled  thereto :  so  that  court  will  interpose  its  authority  in 
cases  of  this  kind,  and  not  suffer  the  declaration  of  uftSs  of  a  fine 
levied  by  an  idiot  to  bar  his  heirs ;  as  no  species  of  fraud  can  be 
more  evident,  than  that  of  obtaining  a  conveyance  from  a  person  of 
this  description.  Cruise,  c.  15.  and  see  post,  VII.  and  tit.  Recovery. 


62 


FINE  OF  LANDS  V. 


V.  Finks  are  now  levied  in  the  court  of  comm&p  fileas  at  Westmin- 
ster, on  account  of  the  solemnity  thereof,  ordained  by  the  stat.  18 
Edw.  L  st.  4.  and  27  Edw.  I.  st.  1.  c.  1.  before  which  time  they 
were  sometimes  levied  in  the  exchequer,  in  the  county -courts,  courts 
baron,  &c.  They  may  be  acknowledged  before  the  lord  chief  jus- 
tice of  the  common  fileas,  as  well  in,  as  out  of  court;  and  two  of 
the  justices  of  the  same  court  have  power  to  take  them  in  open 
court ;  also  justices  of  assise  may  do  it  by  the  general  words  of 
their  patent  or  commission ;  but  they  do  not  usually  certify  them 
without  a  special  writ  of  dedimus  fiotestatem.  2  Inst.  512.  Dyer,  224. 
The  chief  justice  of  C.  P.  may,  by  the  prerogative  of  his  place, 
take  cognisance  of  fines  in  any  place  out  of  the  court ;  and  certify 
the  same  without  any  writ  of  dedimus  fiotestatem.  But  the  chief 
justice  of  England  cannot,  nor  any  other  of  the  justices,  except 
the  chief  justice  of  C.  P.  who  hath  this  special  authority  by  cus- 
tom and  not  by  any  statute.    9  Co,  Read. 

The  king  by  patent  or  commission,  with  a  non  obstante,  may  give 
power  to  A.  and  B.  justices  of  assise  in  a  circuit,  when  A.  is  not  a 
judge  of  either  of  the  benches,  only  a  Serjeant  at  law,  &c.  to  take 
the  cognisance  of  all  fines  jointly  and  severally ;  and  upon  such  a 
commission  the  cognisance  of  a  fine  taken  by  A.  will  be  good, 
without  any  dedimus  fiotestatem  sued  out  before,  or  after  it.  Jenk. 
Cent.  277. 

Fines  may  be,  and  are  levied  in  the  city  of  Chester by  stat.  43 
Eliz.  c.  15. 

In  the  county  palatine  of  Chester,  by  stat.  3  8c  3  Edw.  VI.  e.  28. 

In  the  county  palatine  of  Lancaster,  stat.  37  Hen.  VIII.  c.  19. 

In  that  of  Durham^  by  stat.  5  Eliz.  c.  27.  And  in  the  courts  of 
great  sessions  in  Wales,  by  stat.  34  &  3s  Hen.  VIIL  c.  26.  §  40. 

The  tenure  of  ancient  demesne  being  a  species  of  privileged 
villenage,  the  tenants  thereof  could  not  sue  or  be  sued  for  their 
lands  in  the  king's  courts  of  common  law,  but  had  the  privilege 
of  having  justice  administered  to  them  in  the  court  of  the  manor 
by  fietit  writ  of  droit  close  directed  to  the  bailiffs  of  the  king's 
manors  or  to  the  lord  of  the  manor  whereof  the  lands  were  held.  In 
consequence  of  this  principle  no  fine  could  be  levied  by  a  tenant 
in  ancient  demesne  in  the  court  of  common  pleas ;  but  as  such 
tenants  were  allowed  to  commence  actions  in  the  court  of  the 
manor,  they  were  also  permitted  to  compound  their  suits ;  by 
which  means  fines  have  at  all  times  been  levied  of  lands  held  in 
ancient  demesne  upon  little  writs  of  right  close  in  the  court  of  the 
manor.  These  fines  work  a  discontinuance ;  and  the  reason  is  be- 
cause the  freehold  is  recovered  in  the  action  ;  every  recoveror  be- 
ing supposed  to  recover  a  fee-simple;  and  the  recovery  of  the  fee- 
simple  must  work  a  discontinuance.  I  Cruise,  93.  b,  edition,  1786. 

Fines  are  also  taken  by  commissioners  in  the  country,  empow- 
ered by  dedimus  fiotestatem;  the  writ  of  dedimus  doth  surmise, 
that  the  parties  who  are  to  acknowledge  the  fine  are  not  able  to  travel 
to  Westminster  for  the  doing  thereof :  these  commissions,  general 
and  special,  issue  out  of  the  chancery.  By  the  common  law  all 
fines  were  levied  in  court;  but  the  stat.  of  Carlisle,  15  Edw.  II. 
allows  the  Htdimus  fiotestatem  to  commissioners,  who  may  be  pu- 
nished for  abuses,  and  the  fines  taken  before  them  set  aside  :  and  it 
is  said  an  information  may  be  brought  by  him  in  reversion  against 


FINE  OF  LANDS  V. 


63 


commissioners)  who  take  the  caption  of  a  fine,  where  a  married 
woman,  &c  is  an  infant,    3  Lev.  36. 

In  the  levying  of  fines  in  court,  a  pleader  shall  say,  Sir  justice  con- 
gS  d'accorder^  fcfc.  i.  e.  he  desires  leave  to  accord  or  agree:  and 
when  the  sum  for  the  king's  fine  is  agreed,  after  proclamation  and 
crying  the  peace,  the  pleader  shall  repeat  the  substance  of  the 
fine,  &c.    See  stat.  Be  Finibus^  18  Edw,  I.  st.  4. 

Touching  the  form  of  fine*)  it  is  to  be  considered  upon  what 
writ  or  action  the  concord  is  to  be  made  :  and  there  must  first  pass 
a  pair  of  indentures  between  the  cognisor  and  cognisee,  whereby 
the  cognisor  covenants  to  pass  a  fine  to  the  cognisee  of  such 
things,  by  a  time  limited  ;  and  these  indentures  preceding  the  fine, 
are  said  to  lead  the  uses  of  the  fine.  But  by  the  stat.  4  jinn.  c.  16. 
the  uses  of  a  fine,  &c.  may  be  declared  after  the  fine  levied^  and 
be  good  in  law.  Upon  this  the  writ  of  covenant^  is  brought  by  the 
cognisee  against  the  cognisor,  who  then  yields  to  pass  the  fine  be- 
fore the  judge  ;  and  so  the  acknowledgment  being  recorded,  the 
cognisor  and  bis  heirs  are  presently  concluded,  and  all  persons 
(strangers  not  excepted)  after  five  years  past ;  and  if  the  writ 
whereon  the  fine  is  grounded,  be  not  a  writ  of  covenant^  which  is 
usual,  but  of  warrantia  chart  a,  or  a  writ  of  right,  or  of  customs 
and  services,  &c.  then  the  writ  is  to  be  served  upon  the  party  that 
is  to  acknowledge  the  fine  ;  and  he  appearing  doth  it  accordingly. 
West.%  23.    Dyer,  179. 

It  is  the  statute  de  finibus,  18  Edio.  I.  st.  4.  which  directs  that  a 
fined  concord  cannot  be  levied  in  the  king's  court,  without  original 
writ.  And  when  a  fine  is  passed,  it  is  to  be  in  the  presence  of 
the  parties,  who  are  to  be  of  full  age,  and  good  memory ;  and  if  a 
feme  covert  be  one,  she  is  to  be  privately  examined  if  she  consent 
freely  ;  for  if  she  doth  not,  the  fine  cannot  be  levied.  By  stat.  1 
Rich*  III.  c.  7.  when  a  fine  is  engrossed  and  read  and  proclaimed 
in  the  court  of  C.  B.  a  transcript  is  to  be  sent  to  the  justices  of 
assise,  and  another  to  the  justices  of  the  peace  of  the  county 
where  the  land  lieth,  to  be  openly  proclaimed  at  their  several  ses- 
sions* which  being  certified,  concludes  all  persons ;  but  qutere  whe- 
ther this  is  not  superseded  by  the  stat.  4  Hen,  VII.  c.  24.  which  de- 
clares that  the  proclamations  in  court  being  made,  the  fine  shall 
be  final  ?    See  ante^  I. 

The  day  and  year  of  acknowledging  a  fine,  and  warrant  of  at- 
torney for  the  suffering  a  recovery,  are  to  be  certified  with  the 
concord :  and  an  office  is  erected  for  the  enrolment  of  writs  for 
fines,  &c.  the  fees  whereof  are  limited  and  appointed  by  stat.  23 
EUz.  c.  3. 

Every  fine  at  the  time  of  signing  the  judge's  allocatur  thereon, 
shall  have  the  writ  of  covenant  made  out  and  annexed  thereto. 
Reg •  Gen,  C.  P.  Trin.  30  Geo.  III. 

No  fine  which  appears  to  have  been  acknowledged  more  than 
twelve  months,  can  pass  the  king's  silver  office,  without  a  rule  of 
court  or  judge's  order.  In  such  case,  if  the  conusor  be  living,  an 
affidavit  must  be  made  thereof;  if  dead,  the  affidavit  cannot  state 
the  time  of  his  death ;  and  the  application  for  a  rule  or  order,  that 
the  fine  may  pass  the  king's  silver  office,  shall  be  made  on  motion 
to  the  court  if  in  term  time;  if  in  vacation  to  a  judge  at  chambers  : 
and  the  rule  or  order  must  be  filed  with  the  fir<ecific  and  concord 
at  the  king's  silver  office.   Reg.  Gen,  C,  P.   Pasch.  36  Geo.  IU 
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If  under  a  dedimus  patmatem,  to  take  the  acknowledgment  of 
nine  persons  to  a  fine,  the  commissioners  take  the  acknowledg- 
ment of  six  on  one  piece  of  parchment,  and  of  three  on  another, 
the  court  will  not  allow  the  fine  to  pass.    Bos.  &  Pull.  366. 

VI.  See  generally  as  to  the  effect  of  a  fine,  ante^  I.  3. — More 
particularly, 

Interests  in  estates  which  may  be  barred  by  fine*  are  either  in- 
terests  by  common  law,  or  by  custom  ;  as  copyholds,  &c.  And  if  I 
have  a  fee-simple,  and  am  disseised,  and  the  disseisor  levies  a  fine 
with  proclamations,  and  I  do  not  claim  within  five  years  after,  I  and 
my  heirs  (allowance  being  made  for  impediments)  are  barred 
for  ever.  Plovfd.  353.  3  Reft.  79.  If  a  man  purchase  lands  of 
another  in  fee,  and  after,  finding  his  title  to  be  bad,  and  that  a 
stranger  hath  right  to  the  land,  levies  a  fine  thereof  with  intent 
to  bar  him  ;  and  he  suffers  five  years  to  pass  without  claim,  &c. 
he  is  barred  of  his  right  for  ever  :  and  in  these  cases  none  shall 
be  relieved  in  equity.    3  Rep.  Boct.      Stud.  83.  155. 

Femes  covert  have  five  years  after  the  death  of  their  husbands, 
to  avoid  the  fine  of  the  husband  of  the  wife's  lands ;  and  also  to 
claim  their  dower  ;  and  if  they  do  not  make  their  claim  in  that  time 
by  action  or  entry,  they  are  barred  by  statute.  Dyer,  72.  2  Reft.  93. 

An  in/ant  shall  have  five  years  after  he  comes  of  age,  although 
he  was  in  his  mother's  womb  at  the  time  of  the  fine  levied.  Plowd. 
359.  And  an  infant  is  allowed  time  during  his  minority,  to  reverse 
his  own  fine  and  prevent  the  bar  ;  and  if  not  reversed  during  that 
time,  their  fines  will  be  good.  .  Ass.pl.  53. 

Strangers  out  of  the  realm  at  the  time  of  the  fine  levied,  shall 
have  five  years  after  their  return  to  prevent  the  bar  ;  and  so  if  they 
were  in  England  when  the  fine  was  levied,  and  within  iive  years 
are  sent  in  the  king's  service  by  his  commandant.  Plowd.  366. 

A  person  in  Scotland  or  Ireland  shall  be  said  to  be  out  of  the 
realm.    4  Hen.  VII.  c.  24. 

Lunatics,  &c.  shall  have  five  years  after  the  cure  of  their  mala- 
dies, though  the  infirmity  happen  after  the  fine  levied,  if  before 
the  last  proclamation.    Plowd.  367.    Dyer,  3. 

And  they  who  have  divers  defects  have  five  years  after  the  last 
infirmity  removed ;  but  if  the  party  dies,  his  heir  shall  not  have  a 
new  five  years.    Plowd,  375-    Dyer,  233. 

H&feme  covert  dies  during  the  coverture,  being  no  party  to  the 
fine,  &c.  or  if  an  infant  being  party  to  the  fine,  and  having  present 
right,  dies  in  his  infancy  t  if  a  person  beyond  sea  when  the  fine  was 
levied,  never  return,  &c.  a  person  in  prison  dies  whilst  therein  :  or 
if  one  non  compos,  &c.  dies  such ;  in  all  these  cases,  their  heirs  are 
not  limited  to  any  time.  2  Inst,  5l9>  520.  Five  years  are  given 
after  a  remainder  falls;  and  five  years  after  the  forfeiture  of  tenant 
for  life.    Plowd.  374. 

When  once  the  five  years,  allowed  to  an  infant  to  make  an  en- 
try for  the  purpose  of  avoiding  a  fine,  begin,  the  time  continues 
to  run,  notwithstanding  any  subsequent  disability:  neither  will 
subsequent  insanity  stop  the  running  of  a  fine  once  commenced. 
4  Term  Rep.  K.  B.  300.  306.  n. 

A  future  interest  of  another  person,  cannot  be  barred  by  fine  and 
non-claim,  until  five  years  after  it  happens ;  as  in  case  of  a  remain- 
der or  reversion.    2  Rep.  93.  Raym.  15 1.    And  where  there  is 
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no  present  nor  future  right  in  land,  8tc.  orAf  &  possibility  at  the  tihie 
of  levying  the  fine,  a  person  may  enter  and  claim  when  he  pleases, 
10  Rep,  49.  Also  when  there  is  only  right  to  a  rent,  &c.  issuing 
out  of  lands,  and  not  the  land  in  the  fine,  the  persons  that  have  it 
are  n6t  barred  at  all.    5  Rep.  124. 

Mo  fine  bars  any  estate  hi  possession  or  re-vsrdan  which  is  not 
devested,  or  put  to  a  right,  9  Reft,  106.  He  that  at  the  time  of 
a  fine  levied  had  not  any  title  to  enter  shall  not  be  immediately 
barred  by  the  fine  :  but  fftis  is  in  case  of  an  interest  not  turned 
to  a  right,  wfter$  a  man  is  not  bound  to  claim  ;  and  not  in  the 
case  of  tenant  in  tail,  barring  his  issue.  See  stat.  32  Hen,  VIII. 
a  36. 

When  an  estate  is  put  to  right,  and  there  comes  a  fine  and  non- 
claim,  it  is  a  perpetual  bar.  Carter^  82.  162.  A  fine  sur  grant 
et  render  was  levied,  and  a  scire  facias  brought  and  judgment  given, 
and  also  writ  of  seisin  awarded,  but  not  executed  :  and  afterwards 
a  Second  fine  was  levied  and  executed,  and  five  years  passed* 
it  was  the  opinion  of  the  court  that  the  second  fine  barred  the 
first.    March's  Refi.  194.    2  JVels.  Mr.  864. 

If  a  man  attainted  of  treason  or felony,  levy  ajfra<?ofhis  land,  this,  as 
to  the  king,  and  lord  of  Whom  the  land  is  held,  is  void,  and  no  bar 
to  their  title  of  forfeiture  :  but  as  to  all  others  it  is  a  good  bar.  2 
Shep.  Mr.  241.  One  levied  a  fine,  and  then  was  outlawed  for  t  rea- 
son and  died  ;  the  heir  reversed  the  outlawry,  and  it  was  held  the 
wife  should  have  her  dower,  if  she  bring  her  action  within  five 
years.  Moor,  c.  876.  A  fine  is  levied  by  lessee  for  life,  &c. 
who  continues  the  possession,  and  pays  the  rent  ;  it  shall  not  bind 
the  lessor,  who  shall  have  five  years*  claim  after  the  determination 
of  the  lessee's  estate,  &c.  3  Rep.  77,  78.  If  one  doth  levy  a  fine 
df  my  land,  while  I  am  in  possessioUiJtias~will  not  hurt  me ;  nor 
where  a  stranger  levies  a  fine  of  my  lands  let  to  a  tenant,  if  the 
tenant  pays  me  his  rent  duly:  and  if  there  is  tenant  in  tail,  or  for 
life,  remainder  in  tail?  8cc.  and  the  first  tenant  in  tail  or  for  life,  bar- 
gains and  sells  the  land  by  deed  enrolled,  and  levies  a  fine  to 
the  bargainee,  the  remainders  are  not  bound ;  for  the  law  adjudges 
them  always  in  possession.   9  Rep*  106. 

Lessees  who  pretend  title  to  the  inheritance  of  the  lands,  can- 
not by  fine  bar  the  inheritance.  3  Rep.  77.  But  if  a  lease 
is  made  for  years,  and  the  lessor  before  entry  of  the  lessee  le- 
vies a  fine  with  proclamation,  and  the  lessee  doth  not  make  his 
claim  within  five  years,  the  lessee  is  barred,  and  no  relief 
can  be  had  for  him  ;  for  though  the  lessee  for  years  cannot 
levy  a  fine,  yet  he  shall  be  barred  by  a  fine  levied  by  the  tenant 
of  the  land,  Sec.  5  Rep.  124.  If  a  person  hath  a  remainder  de- 
pending on  an  estate  for  years,  and  the  termor  is  disseised,  and  a 
fine  is  levied  and  five  years  pass,  Sec.  the  termor  and  reversioner 
are  barred  :  because  the  termor  might  presently  have  entered,  and 
he  in  remainder  had  an  assise^  West,  §  183.  In  case  a  person 
enters  upon,  and  puts  out  a  copyholder,  and  the  disseisor  doth  levy 
a  fine  of  the  lands,  if  the  copyholder  suffer  five  years  to  pass  after 
the  disseisin  and  fine,  without  making  any  claim,  the  interest  of 
the  copyholder,  and  his  lord,  are  hereby  barred  for  ever :  And  if 
a  copyholder  makes  a  feoffment  in  fee  upon  good  consideration, 
and  the  feoffee  levies  a  fine  with  proclamations,  and  five  years 
pass,  the  lord  is  barred  ;  but  if  a  copyholder  himself  levies  a  fine, 
Vol.  III.  I 
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and  five  years  do  pass,  the  lord  is  not  barred,  for  the  copyholder 
not  having  a  freehold,  the  fine  will  be  void.  Wood**  Inst.  247, 
248. 

A  fine  of  cestui  que  trust  shall  bar  and  transfer  a  trust,  as  it 
would  an  estate  at  law,  if  it  were  on  a  good  consideration.  Chan, 
Rep.  49.  And  it  is  said  that  such  a  fine  with  proclamations  and 
five  years'  non-claim  will  bar  the  remainder  of  a  trust  estate.  1 
Vem.  226.  And  fines  of  cestui  que  use  are  as  good  if  levied  of 
immediate  possessions,  &c.    2  Neb.  Abr.  860. 

Where  the  ancestor  is  barred  by  the  fine,  there  for  the  most 
part  the  heir  is  barred  also.  9  Rep,  105.  Although  the  issue 
in  tail  be  within  age,  out  of  the  realm,  &c.  when  a  fine  is  had  and 
the  proclamations  passed,  the  estate- tail  shall  be  barred.  3  Rep. 
84.  The  tenant  in  tail,  to  him  and  the  heirs  male  of  his  body, 
hath  three  sons,  the  second  levies  a  fine  in  the  life  of  the  father, 
and  the  father  dies ;  here  the  eldest  is  not  barred.  But  if  the 
elder  die  without  issue,  living  the  second,  it  is  a  bar  to  the  third. 
Hob.  333.  Jcnk.  Cent.  96,  Tenant  uAail  discontiues  :  the  discon- 
tinuee  levies  a  fine  with  proclamations,  and  five  years  pass  without 
claim  in  the  life  of  tenant  in  tail :  in  this  case  the  issue  may  have 
iformedon,  and  shall  not  be  barred  ;  for  his  father  could  not  claim- 
It  is  otherwise  where  he  is  disseised,  and  the  disseisor  levies  such 
fine  ;  there  the  tenant  in  tail  may  claim,  Sec  Jenk.  Cent.  192. 

A  tenant  for  life,  and  he  that  is  next  in  remainder  in  tail  join 
in  a  fine ;  it  is  a  good  bar  to  the  issue  in  tail  for  ever,  so  long  as 
that  estate -tail  shall  continue.    10  Rep.  96. 

If  one  makes  his  title  as  heir  by  another,  and  not  by  him  that 
levied  the  fine,  he  is  not  barred.  Also  he  that  is  privy  in 
blood  only,  and  not  in  estate,  is  not  within  the  statutes  to  be  barred 
by  a  fine  :  as  if  lands  are  given  to  a  man  and  the  heirs  female  of 
his  body,  and  he  hath  a  son  and  a  daughter,  and  the  son  levies  a 
fine,  and  dies  without  issue,  this  is  no  bar  to  the  daughter;  for , 
notwithstanding  she  be  heir  to  his  blood,  yet  she  is  not  heir  to  the 
estate,  nor  need  make  her  conveyance  to  it  by  him ;  but  if  her 
father  had  levied  the  fine,  it  would  have  been  otherwise.  Triiu 
21  Jac.    See  Cro.  Jac.  689. 

A  fine,  Sec.  cannot  destroy  an  executory  estate,  which  depends, 
upon  contingencies,  as  it  is  uncertain  whether  there  will  evei 
•an  estate  in  being  for  the  fine  to  work  upon  i  but  a  fine,  and  reco- 
very will  bar  an  estate  in  remainder,  as  that  is  an  estate  vested.  I 
LilL  Abr.  617.  See  tit.  Recovery,  Estates  by  statute-merchant, 
statute-staple,  and  elegit,  may  be  barred,  if  a  fine  is  levied,  and 
those  that  have  right  suffer  five  years  to  pass  without  claim,  &c 
5  Rep.  124.  If  a  fine  be  levied  of  lands  in  ancient  demesne  it  aoth 
not  bar  by  the  statute  of  non-claim.   Lut.  78 1 .  See  ante,  V. 

In  the  case  of  Bourne  v.  Hunt,  where  tenant  in  tail  of  lands  in 
ancient  demesne  levied  a  fine,  in  the  court  of  ancient  demesne  for 
three  lives  with  warranty ;  then  levied  a  second  fine  with  warranty 
to  the  use  of  himself  and  his  heirs ;  and  then  bargained  and  sold 
to  one  and  his  heirs,  the  following  points  were  determined  ;  1st. 
That  a  fine  may  be  levied  in  courts  of  ancient  demesne ;  2dly. 
That  such  fines  are  no  bar  to  the  issue  in  tail,  but  that  they  work 
a  discontinuance  ;  3dly.  That  the  discontinuance  determined  with 
the  three  lives,  and  that  the  second  fine  made  no  discontinuance  ; 
4thly.  That  the  issue  in  tail  have  twenty  years  to  make  their  entry 
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after  the  expiration  of  the.  lease  for  lives.— -See  1  Com,  Reft.  93. 
(Rose's  ed.)  Bro.  P.  C. 

As  deans^  bishofts,  ftarsons,  &c.  are  prohibited  by  statute  to  levy- 
fines,  and  may  not  have  a  writ  of  right ;  they  are  not  barred  by- 
five  years*  non-claim,  and  their  non-claim  will  not  prejudice  their 
successors.    Plowd.  238.  375. 

By  the  ancient  common  law,  he  that  had  right  was  to  make  his 
claim,  &c.  within  a  year  and  a  day  of  the  fine  levied  and  the  execu- 
tion thereof,  or  he  was  barred  for  ever :  But  this  bar  is  now  gone  ; 
and  if  fine  without  proclamations  according  to  the  common  law 
be  now  levied,  he  that  hath  right  may  make  his  claim  or  entry,  at 
any  time  to  prevent  the  bar.  Co.  Litt.  254.  26?. 

Where  a  fine  may  be  a  bar  as  to  some  lands,  and  not  as  to  other 
lands,  see  Fitz.  JV.  B.  98.  A  fine  was  levied,  and  five  years  passed 
without  bringing  a  writ  of  error ;  and  it  was  held  a  good  bar  within 
the  stat.  4  Hen.  VII.  c.  14.  Cro.  Jac.  333.  But  it  has  been  ad- 
judged that  where  five  years  pass,  that  shall  not  hinder,  where 
the  fine  is  erroneous.    2  JVels.  Abr.  838. 

Although  a  bill  in  equity  is  not  such  an  action  as  will  avoid  a  fine, 
if  the  subject  matter  of  the  suit  be  of  legal  jurisdiction,  yet  stUJ 
in  some  instances  the  filing  a  bill  in  a  court  of  equity,  will  prevent 
the  bar  ensuing  from  a  fine  and  non-claim  :  and  in  cases  of  this  kind 
the  court  will  direct  a  trial  at  law,  with  an  order  that  the  defendant 
shall  not  set  up  a  fine  in  bar  of  the  plaintiff's  claim :  upon  the 
same  principles  that  such  court  sometimes  directs  that  the  defend* 
ants  in  a  suit  at  law  shall  not  plead  the  statute  of  limitations. 

I  Cruise,  329.  See  Pincke  v.  Thomycrofty  1  Bro.  C.  R.  298. 
Bro.  P.  C. 

A.  seised  in  fee  levied  a  fine  to  himself  for  life,  remainder  to 
his  wife  in  tail-male  for  her  jointure  ;  had  issue  male ;  husband  and 
wife  levied  a  fine  and  suffered  a  recovery.* After  the  death  of  the 
husband  and  wife  issue- male  entered  by  force  of  the  stat.  1 1  Hen. 
VII.  and  held  lawful.  This  case  is  out  of  the  letter,  though  with- 
in the  remedy  of  the  statute,  for  she  neither  levied  the  fine,  &c. 
being  sole,  or  with  any  after-taken  husband,  but  by  herself  with  the 
husband  who  made  the  jointure.  Co.  Litt.  365.  b.— See  further 
Fin,  Abr.  Jointress,  (I.  K.)  Bac.  Abr.  Discontinuance,  (D.)  as  to  what 
shall  be  deemed  a  forfeiture  within  the  stat.  1  L  Hen.  VII.  c.  20. 
and  who  shall  take  advantage  of  it 

A.  seised  in  fee  of  lands  dies,  leaving  3.  his  heir,  a  feme  covert. 
Upon  his  death  a  stranger  makes  a  tortious  entry  on  the  lands, 
continues  in  possession  and  levies  a  fine  sur  conusance  de  droit  come 
ceo,  with  proclamations :  B.  afterwards  dies  under  coverture,  no 
entry  having  been  made  on  her  behalf  to  avoid  the  fine,  leaving 
C.  her  heir  of  the  age  of  twenty -one  of  sound  mind,  out  of  prison, 
and  within  the  realm.  The  fine  is  a  bar  to  the  right  of  C.  unless 
he  makes  his  claim  within  five  years  after  the  death  of  B.  2  H. 
Black.  584. 

VII.  Fines  may  be  revebsed  for  error,  so  as  the  writ  of  error 
be  brought  in  twenty  years,  &c.  and  not  afterwards  by  stat.  10  8c 

II  Wm.  III.  c.  14.  which  twenty  years  are  to  be  computed  from 
the  lime  of  the  fine  levied,  and  not  from  the  time  the  title  ac« 
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crued.  2  Stra.  1257.  Sec  tit.  Recovery,  andstat.  23  EUz.  c.  3*.  there 
stated. 

No  person  can  bring  a  writ  of  error  to  reverse  a  fine,  or  any 
judgment,  that  is  not  entitled  to  land  of  which  the  fine  was  levied; 
for  the  courts  of  law  will  not  turn  out  the  "present  tenant,  unless 
the  demandant  can  make  out  a  clear  title,  possession  always  carry* 
rng  with  it  the  presumption  of  a  good  title  till  the  right  owner  ap- 
pears} besides,  where  the  plaintiff  in  the  writ  of  error  cannot 
make  out  a  title,  he  can  receive  no  damage  by  the  fine,  which  the 
writ  of  error  always  supposes  to  be  done,  though  it  should  be  er- 
roneous; and  therefore  it  is  no  less  than  trifling  with  the  courts 
of  justice,  to  seek  relief  when  he  cannot  make  it  appear  that  he 
has  received  any  injury.    1  Roll.  Abr.  747.    Dyer,  90.    3  Lev.  36. 

But  if  there  be  several  parties  to  an  erroneous  fine,  they  shall 
all  join  with  the  party  that  is  to  enjoy  the  land,  though  they  them- 
selves cannot  have  any  thing.    1  Roll.  Abr.  747.    Dyer,  89. 

There  must  be  an  actual  entry  to  avoid  a  fine.  The  delivery  of 
a  declaration  in  ejectment  does  not  amount  to  an  entry  sufficient 
for  this  purpose ;  even  though  the  defendant  appears  to  it,  and 
confesses  lease,  entry  and  ouster ;  for  there  must  be  an  actual  entry 
made  animo  clamandi,  whereas  in  ejectment  there  is  only  a  ficti- 
tious or  supposed  entry  for  the  purpose  of  makiF-g  a  demise. 
Berrmgton  v.  Parkhurst,  Br*.  P.  C.  2  Stra.  1076.  See  1  Vent.  42. 
3  Burr.  1897.  Doug.  483.  485.  But  no  entry  is  necessary  where 
the  fine  is  levied  without  proclamations ;  for  the  stat.  4  Hen.  VII. 
c*  24.  does  not  extend  to  such  a  fine,  and  it  may  be  avoided  at  any 
time  within  twenty  years.  2  Wils.  45.  The  entry,  when  necessa- 
ry, must  be  made  by  the  person  who  has  a  right  to  the  lands,  or 
by  some  one  appointed  by  him.    1  Inst.  258.  a. 

Nothing  can  be  assigned  for  error  that  contradicts  the  record ; 
for  the  records  of  the  courts  of  justice,  being  things  of  the  great- 
est credit,  cannot  be  questioned  but  by  matters  of  equal  notorie- 
ty with  themselves ;  wherefore,  though  the  matter  assigned  for 
error  should  be  proved  by  witnesses  of  the  best  credit,  yet  the 
judges  would  not  admit  it.    1  Roll.  Abr.  757. 

If  there  be  error  in  proclamations,  it  shall  be  taken  as  a  good 
fine  at  common  law.  3  Rep.  86.  A  fine  may  stand,  though  the 
proclamations  according  to  the  statute  are  irregular,  for  fines  are 
matters  of  record,  and  remain  in  substance  and  form  as  they  were 
before.    Plowd.  265. 

Hence  it  is,  that  in  a  writ  of  error  to  reverse  a  fine,  the  plain- 
tiff cannot  assign  that  the  conusor  died  before  the  teste  of  the  de- 
dimus  potestatem,  because  that  contradicts  the  record  of  the  conu- 
sance taken  by  the  commissioners,  which  evidently  shows,  that  the 
conusor  was  then  alive,  because  they  took  his  conusance  after 
they  were  armed  with  the  commission  and  the  dedimus  issued. 
Dyer,  89.  b.    1  Roll.  Abr.  757.    Cro.JMz.  469. 

But  the  plaintiff  in  error  may  say,  that  after  the  conusance  ta- 
ken, and  before  the  certificate  thereof  returned,  the  conusor  died  j 
because  this  is  consistent  with  the  record.    1  Roll.  Abr.  757. 

By  the  chirograph  of  a  fine,  the  caption  appeared  to  be  on  the 
23d  of  December,  whereas  in  fact  the  fine  was  not  acknowledged 
till  the  2d  of  March  following,  and  this  was  offered  to  be  proved. 
But  the  court  refused  to  admit  the  evidence,  being  of  opinion,  that 
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no  proof  of  the  time  of  acknowledging  a  fine  ought  to  be  admit- 
ted contrary  to,  or  against  the  chirograph  thereof:  and  that  the 
record  which  is  the  chirograph  of  a  fine,  cannot  be  falsified  till  it 
is  vacated  or  reversed.  Say  and  Seal  £d.  v,  Lloyd)  1  Salk.  S41- 
1 3  Mod.  40.  Bra.P.C. 

If  there  is  any  difference  between  the  record  of  the  fine,  which 
remains  in  the  possession  of  the  chirographer,  deemed  the  firinci- 
paie  recordunij  and  the  record  which  remains  with  the  custos  bre- 
Tta'wm,  the  latter  shall  be  amended,  and  made  according  to  the 
former.    3  LeonK  183. 

If  a  lessee  for  years,  or  a  disseisee,  or  one  that  hath  right  only 
to  a  reversion  or  remainder,  levy  a  fine  to  a  stranger  that  hath  no- 
thing in  the  land,  this  fine  will  be  void  or  voidable  as  to  the  stran- 
ger ;  and  he  that  hath  cause  to  except  against  it,  may  show  that 
the  freehold  and  seisin  was  in  another  at  the  time  of  the  fine  levied^ 
and  thzX  partes  fnis  nihil  habuerunt  temfiore  levationis  Jinis,  and  by 
this  avoid  the  fine :  and  yet  a  disseisor,  who  hath  a  fee-simple  by 
wrong  in  him,  may  levy  a  fine  to  a  stranger  that  hath  nothing  in  the 
land,  like  unto  one  that  is  rightfully  seised  of  land  in  fee,  &c.  and 
itwill  be  a  good  fine.  Plowd.  353.  3  JRefi.  87.  If  the  cognisor  of 
a  fine  hath  nothing  in  the  land  passed,  at  the  time  of  the  fine  le- 
vied, the  fine  may  be  avoided ;  but  where  the  cognisor  or  cognisee 
is  seised  of  an  estate  of  freehold,  whether  by  right  or  by  wrong, 
the  fine  will  be  a  good  fine  in  point  of  estate.  41  £div.  1U,  c.  U. 
22  Hen.  VI.  <%43. 

Fines  are  not  reversible  for  rasure,  interlineation,  misentry,  &c, 
or  any  want  of  form ;  but  it  is  otherwise  if  of  substance.  Stat  23 
£liz.  c.  3.  A  fine  shall  not  be  reversed  for  small  variance,  which 
will  not  hurt  it ;  nor  is  there  occasion  for  a  precise  form  in  a  ren- 
der upon  a  fine,  because  it  is  only  an  amicable  assurance  upon  re- 
cord. 5  JRefi,  38.  If  a  fine  be  levied  of  lands  in  a  wrong  parish, 
though  the  parish  in  which  they  lie  be  not  named,  it  will  be  a  good 
fine,  and  not  erroneous,  being  an  amicable  assurance ;  and  a  fine  of 
a  close  may  be  levied  by  &  lieu  conus  in  a  town,  without  mention- 
ing the  town,  vill,  &c.  Godb.  440.  Cro.  Jac.  574.  2  Mod,  47. 
If  there  be  want  of  an  original,  or  no  writs  of  covenant  for  lands 
in  every  county;  or  if  there  is  any  notorious  error,  in  the  suing 
out  a  fine,  or  any  fraud  or  deceit,  &c.  writ  of  error  may  be  had  to 
make  void  the  fine.  Co.  LitP.  9.  Cro.  EUz.  469.  So  if  either  of 
the  parties  dies  before  finished,  &c.  And  if  the  cognisor  of  a  fine 
die  before  the  return  of  the  writ  of  covenant,  (though  after  the  cap- 
tion of  the  fine,)  it  is  said  it  may  be  reversed.    3  Salk.  168. 

If  either  of  the  parties  cognisors  die  after  the  king's  silver  is 
entered,  the  fine  shall  be  finished,  and  be  good.    Cro.  Eliz.  469. 

If  the  king's  silver  is  not  entered  before  the  conusor's  death,  the 
fine  may  be  reversed  for  error.  3  Mod.  140.  But  in  2  Ld.  Raym. 
850.  it  is  said,  if  a  fine  be  acknowledged  before  commissioners  in 
the  country  in  the  long  vacation,  and  before  the  next  term  the 
conusor  dies,  though  no  writ  of  covenant  was  sued,  nor  king's  sil- 
ver entered,  yet  the  common  pleas  will  permit  the  conusee  to  en- 
ter the  fine  as  of  Trinity  term  preceding.  See  further,  Vin.  Abr. 
finest  F.  b.  6.  In  the  case  of  Watts  v.  Birkett,  however,  where 
the  conusor  died  before  the  return  of  the  writ  of  the  covenant,  the 
fine  was  set  aside  after  it  had  been  completed,  because  the  post 
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fine,  or  king's  silver,  due  at  the  return  of  the  writ  of  covenant, 
and  not  before,  became  due  and  was.  paid  after  the  death  of  the 
conusor.    1  Wils.ftart  1.  ft.  115. 

A  writ  of  error  may  be  brought  in  B.  R.  to  reverse  a  fine  le- 
vied in  C.  B.  and  the  transcript  only,  not  the  very  record  of  the 
fine,  is  removed  in  these  cases :  but  if  the  court  of  B.  R.  adjudge 
it  erroneous,  then  a  certiorari  goes  to  the  chirographer  to  certify 
the  fine  itself,  and  when  it  comes  up  it  is  cancelled.  1  Salk.  341. 
And  where  on  a  writ  of  error  in  B.  R.  to  reverse  a  fine  in  C,  B. 
the  fine  was  affirmed,  a  writ  of  error  coram  vobis  resident  hath 
been  allowed  to  lie.  Ibid.  357.  The  court  of  B.  R.  will  not  re- 
verse a  fine  without  a  scire  facias  returned  against  the  tertenanti 
because  the  cognisecs  are  but  nominal  persons.  Ibid.  339.  Though 
a  fine  may  be  set  aside,  by  pleading  that  neither  of  the  parties  had 
any  thing  in  the  estate,  at  the  time  of  levying  the  fine,  yet  those  that 
are  ftrivy  to  the  person  that  levied  the  fine,  are  estopped  to  plea<} 
this  plea.  3  Reft.  88.  In  pleading  a  fine  or  recovery  to  uses,  the 
deed  need  not  be  set  forth ;  but  the  pleader  is  to  say,  that  the  fine, 
&c.  was  levied  to  such  uses,  and  produce  the  deeds  in  evidence  to 
prove  the  uses.    8  Wm.  III.  B.  R. 

Fines  may  be  avoided  where  they  are  obtained  by  fraud,  covin, 
or  deceit,  though  there  be  no  error  in  the  process ;  and  that  may 
be  done  either  by  writ  of  deceit  or  averment,  setting  forth  the 
fraud  or  covin.    Cro.  Eliz.4,71. 

Thus  if  a  fine  be  levied  of  land  in  ancient  demesne,  the  lord 
shall  have  a  writ  of  deceit  against  the  conusor  and  the  tenant,  and 
by  that  avoid  the  fine.  Fitz.  J\f.  B.  98.  a.  Moor,  6.  See  ante,  V. 
VL 

If  a  fine  be  levied  to  secret  uses  to  deceive  a  purchaser,  and  the 
conusee  pleads  the  fine  in  bar,  the  purchaser  may  aver  the  fraud 
in  avoidance  of  the  fine,  by  27  Eliz.  cap.  4.;  and  such  averment  is 
not  contrary  to  the  record,  because  it  admits  the  fine,  but  sets  it 
aside  for  the  covin  and  fraud  in  obtaining  it.  3  Co.  8.  a.  Plovxl. 
49.  a. 

So  if  a  fine  be  levied  upon  a  tisurious  contract,  it  may  be  avoid* 
ed  by  averment,  because  such  fine  being  levied  for  ends  the  law 
has  prohibited,  the  law  will  not  encourage  any  evasion  out  of  the 
act,  nor  suffer  such  usurious  contracts  to  be  supported  by  the  so- 
lemn acts  of  the  courts  of  justice  against  the  intention  of  the  act. 
3  Co.  80. 

A  fraudulent  obtaining  of  a  fine,  or  irregularity  therein,  cannot 
be  relieved  against  in  chancery;  but  the  relief  must  be  sought  in 
the  court  where  the  fine  was  levied,  though  the  officers  may  be 
examined  and  punished,  if  they  did  it  criminaliter.  And  where 
one  was  personated  on  levying  a  fine,  it  was  not  set  aside  in  equi- 
ty, but  a  reconveyance  ordered  of  the  land.  Prec.  Ch.  150,  151. 
For  though  the  court  of  chancery  does  not  set  aside  a  fine  so  fraud- 
ulently obtained,  nor  send  the  party  aggrieved  to  the  court  of  C. 
P.  to  get  it  reversed,  yet  it  considers  all  those  who  have  taken  an 
estate  by  such  a  fine,  with  notice  of  the  fraud,  as  trustees  for  the 
persons  who  have  been  defrauded,  and  decrees  a  reconveyance  of 
the  lands,  on  the  general  ground  of  laying  hold  of  the  ill  con- 
science of  the  parties  to  make  them  do  that  which  is  necessary  for 
restoring  matters  to  their  situation.  1  Cruise,  314.  See  Tot /*. 
101.    1  Eg,  Mr.  259.    1  F*z.289.    2  Fern.  307. 
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In  some  cases  the  court  will  vacate  a  fine  upon  motion  to  pre- 
vent the  parties  the  trouble  and  expense  of  a  writ  of  error.  3 
£ev.  36.  2  Wils.  \\5.  In  Hubert's  case,  (Cro.  EUz.  521.)  where 
one  levied  a  fine  in  the  name  of  another,  not  privy  nor  consenting 
thereto,  the  fine  was  declared  void  by  a  vacat  on  the  roll ;  and  the 
lord  keeper  in  that  case  said  he  had  always  noted  this  difference  : 
if  one  of  my  name  levy  a  fine  of  my  land,  I  may  well  confess  and 
avoid  the  fine  by  showing  the  especial  matter,  for  that  stands  well 
with  the  fine.  But  if  a  stranger  who  is  not  of  my  name  levies  a 
fine  of  my  land  in  my  name,  I  shall  not  be  received  to  aver,  that 
I  did  not  levy  the  fine,  but  another  in  my  name  ;  for  that  is  mere- 
ly contrary  to  the  record ;  and  so  it  is  of  all  recognisances,  and 
other  matters  of  record ;  but  I  conceive  when  the  fraud  appears  to 
the  court,  as  here,  they  may  well  enter  a  vacat  on  the  roll,  and  so 
make  it  no  fine;  although  the  party  cannot  avoid  it  by  averment 
during  the  time  that  it  remains  as  a  record.  The  offence  of  levy* 
ing  a  fine  in  another's  name  is  punished  with  death  by  the  stat.  2 
Jac.  I.  c.  26.  before  mentioned.  See  ante,  L  3.  ad  Jin.  If  a  fine  be 
levied  by  a  person  who  got  possession  under  a  forged  deed,  equity 
Will  decree  against  the  fine.    2  Atk.  380. 

A  record  of  a  fine  may  be  amended  (if  the  king's  silver  is  paid) 
for  misprision  of  the  clerk.    5  Refi.  43. 

While  the  parties  are  alive,  the  court  will  not  grant  leave  for  the 
amendment  of  a  fine,  in  the  christian  name  of  the  plaintiff,  for 
that  amounts  to  making  a  new  fine.  2  Black.  Reft.  816.  Neither 
while  the  parties  are  alive  will  they  permit  the  fine  to  be  amended 
in  the  term.    2  Black.  Reft.  783.    3  mis.  249,  250. 

Where  the  deed  to  lead  the  uses  is  general,  and  it  appears  only 
by  affidavit  that  the  iutent  was  to  levy  the  fine  of  a  greater  number 
of  acres  than  it  mentions,  the  court  will  not  permit  an  amendment 
to  increase  the  number  of  acres.    2  Black.  Rcfi.  202,  203. 

The  court  refused  to  amend  a  fine  passed  two  years  before,  by 
altering  the  surnames  of  the  deforciant,  though  it  was  sworn  that 
a  wrong  name  had  been  inserted  by  mistake.  2  Bos.  if  Pull. 
455. 

Where  one  of  the  deeds  to  lead  the  uses  of  a  fine,  the  lease, 
contained  the  word  tithes,  but  the  other  deed,  the  release,  omitted 
that  word,  the  court  refused  to  amend  the  writ  of  entry  by  insert- 
ing the  word  tithes,  though  the  release  had  the  words  all  "  here- 
ditaments and  appurtenances  whatever  to  the  said  lands,  &c.  be- 
longing or  in  any  way  appertaining."    3  Bos.  if  Pull.  362. 

When  fines  may  be  set  aside  in  equity,  see  ante,  and  1  Eg.  Abr. 
258.   2  Eq.  Abr.  474.    When  avoided  for  fraud  or  aided  when  de- 
fective ;  Com.  Digr  Chancery,  (3  N.)  J  Ves.  289.    More  fully  how 
fines  may  be  avoided  or  reversed,  and  by  whom;  Com.  Big.  Pine 
(H);  Pleader,  (3  B.)  9.    Vin.  Abr.  Pine,  (D.)  1  J.  Bac.  Abr.  Pines, 

For  further  matter  relative  to  fines  in  general,  see  3  Com.  Dig 
and  Viner's  Abr.  tit.  Pines,  She/i.  Touchst.  c.  2.  Cruise  on  Pines] 
and  this  Diet.  tit.  Recovery. 

FINE  ADNULLANDO  LEV  A  TO  DE  TENEMENTO  QUOD  FUIT  DE  AN" 

nquo  dominico.  A  writ  directed  to  the  justices  of  C.  B.  for  dis- 
annulling a  fine  levied  of  lands  in  ancient  demesne,  to  the  preju- 
dice of  the  lord.    Reg.  Orig.  15.    See  tit.  Pine. 
FINES  fox  alienations,  Were  fines  paid  to  the  king  by  his 
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tenants  in  chief,  for  vlicerise  to  alien  their  lands  according  to  the 
stat.  1  Edw.  III.  c.  12.  but  these  are  taken  away  by  the  stat.  12 
Car.  II.  c.  24.  abolishing  all  tenures  but  free  and  common  socage. 

The  premiums  given  on  renewal  of  leases,  are  also  termed 
fines ;  and  there  are  fines  for  alienations  of  copyholds  paid  to  the 
lord.    See  tit.  Lease,  Copy  hold. 

FINES,  for  offences.  Fine,  in  this  sense,  is  amends,  pecu- 
niary punishment,  or  recompense  for  an  offence  committed  against 
the  king  and  his  laws,  or  against  the  lord  of  a  manor.  In  which 
case  a  man  is  said  finem  fitcerc  de  transgression*  cum  rege,  &c> 
Reg.  Jud.f.  25.  a.  CoweL 

Ix  seems  that  originally  all  punishments  were  corporal ;  but  that 
after  the  use  of  money,  when  the  profits  of  the  courts  arose  from 
the  money  paid  out  of  the  civil  causes,  and  the  fines  and  confisca- 
tions in  criminal  ones,  the  commutation  of  punishments  was  al- 
lowed of,  and  the  corporal  punishment,  which  was  only  in  terro* 
rem,  changed  into  pecuniary,  whereby  they  found  their  own  advan- 
tage. 

This  begat  this  distinction  between  the  greater  and  the  lesser 
offences ;  for  in  the  crimina  majora  there  was  at  least  a  fine  to  the 
king,  which  was  levied  by  a  cafiiatur;  but  upon  the  lesser  offences 
there  was  only  an  amercement,  which  was  affeered,  and  for  which 
a  distringas  or  action  of  debt  lay.    2  J*ev>  Abr.  502. 

The  discretionary  fines  (and  discretionary  length  of  imprison- 
ment) which  the  courts  of  justice  are  enabled  to  impose,  may  seem 
an  excerption  to  the  general  rule,  that  the  punishment  of  every  of- 
fence is  ascertained  by  the  law.  But  the  general  nature  of  the 
punishment  is  in  these,  as  in  other  cases,  fixed  and  determinate, 
though  the  duration  and  quantity  of  each  must  frequently  vary, 
from  the  aggravations,  or  otherwise,  of  the  offence,  the  quality  and 
condition  of  the  parties,  and  from  innumerable  other  circum- 
stances. 

The  quantum  in  particular  of  pecuniary  fines,  neither  can  nor 
ought  to  be  ascertained  by  an  invariable  law.  Our  statute  law> 
therefore,  has  not  often  ascertained  the  quantity  of  fines,  nor  the 
common  Jaw,  ever;  it  directing  certain  offences  to  be  punished  by 
fine  in  general,  without  specifying  the  certain  sum,  which  is  fully 
sufficient,  when  we  consider  that  however  unlimited  the  power  of 
the  court  may  seem,  it  is  far  from  being  wholly  arbitrary ;  but  its 
discretion  is  regulated  by  law.  For  the  bill  of  rights,  stat.  1  W. 
£5*  M,  st,  2.  c.  2.  has  particularly  declared,  that  excessive  fines 
ought  not  to  be  imposed,  nor  cruel  and  unusual  punishments  in- 
flicted ;  and  the  same  statute  further  declares,  that  all  grants  and 
promises  of  fines  and  forfeitures  of  particular  persons,  before 
conviction,  are  illegal  and  void.  Now  the  bill  of  rights  was  only 
declaratory  of  the  old  constitutional  law ;  and  accordingly  we  find 
it  expressly  holden,  long  before,  that  all  such  previous  grants  are 
void :  since  thereby,  many  times,  undue  means,  and  more  violent 
prosecution,  would  be  used  for  private  lucre,  than  the  quiet  and 
just  proceeding  of  law  would  permit.    2  Inst.  48. 

The  reasbnableness  of  fines  in  criminal  cases  has  also  been 
usually  regulated  by  the  determination  of  Magna  Charta,  c.  14.  con- 
cerning amercements  for  misbehaviour  by  the  suitors  in  matters 
of  civil  right.  "  Liber  homo  non  amercietur  pro  fiarvo  delicto  nisi 
secundum  modum  ifisius  delicti;  etfiro  magna  delicto^  secundum  mag^ 
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nltudhtem  delicti;   salvo  cantenemento  suo :  et  mercator  eodem 
tmdo,  salvd  mercandisd  sud;  et  villanus  eodem  modo  amercietur, 
salvo  wainagio  suo."    A  rule  that  obtained,  even  in  Henry  II.'s 
time,  {Glan.  I.  9,  cc.  8.  1 1.)  and  means  only,  that  no  man  shall  have 
a  larger  amercement  imposed  upon  him  than  his  circumstances  or 
personal  estate  will  bear;  saving  to  the  landholder  his  contenement 
or  land,  to  the  trader  his  merchandise,  and  to  the  countryman  his 
Wainage  or  team  and  instruments  of  husbandry.    In  order  to  ascer- 
tain which,  the  great  charter  also  directs,  that  the  amercement, 
which  is  always  inflicted  in  general  terms,  (sit  in  mhericordia) 
shall  be  set,  fionatur,  or  reduced  to  a  certainty  by  the  oath  of  eood 
and  lawful  men  of  the  neighbourhood ;  which  method,  of  Hqui- 
datuig  the  amercement  to  a  precise  sum,  was  usually  performed 
m  the  superior  courts  by  the  assessment  or  affeerment  of  the  co- 
roner, a  sworn  officer  chosen  by  the  neighbourhood,  under  the 
equity  of  the  stat.  Westm.  1.  c.  18.  and  then  the  judges  estreated 
them  into  the  exchequer.    Fitz.  M  B.  76.    But  in  the  court-ieet 
and  court-baron  it  is  still  performed  by  affeeror*  or  suitors  sworn 
toaj/J^ere,  that  is,  tax  and  moderate  the  general  amercement  ac- 
cording to  the- particular  circumstances  of  the  offence  and  the  of- 
fender :  the  affeeror's  oath  is  conceived  in  the  very  terms  of  Magna 
Qharta.    Fitzh.  Surv.  c.  11.    Amercements  imposed  by  the  supe- 
rior courts  on  their  own  officers  and  ministers,  were  affeered  by 
the  judges  themselves ;  but  when  a  pecuniary  mulct  was  inflicted 
by  them  on  a  stranger,  (not  being  party  to  any  suit,)  it  was  then 
denominated  a  fine.    8  Reft.  40.    And  the  ancient  practice  was, 
when  any  such  fine  was  imposed,  to  inquire  by  a  jury  quantum 
inde  tegi  dare  valeat  per  annum,  salva  sustentatione  sua  et  uxroris, 
et  Hberorum  suorum.    Gild.  Exch.  c.  5.    And  since  the  disuse  of 
such  inquest,  it  is  never  usual  to  assess  a  larger  fine  than  a  man  is 
able  to  pay,  without  touching  the  implements  of  his  livelihood ; 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment,  in- 
stead of  such  fine  as  might  amount  to  imprisonment  for,  life.  And 
this  is  the  reason  why  fines  in  the  king's  court  are  frequently  de- 
nominated ransoms,  because  the  penalty  must  otherwise  fall  upon 
a  man's  person,  unjess  it  be  redeemed  or  ransomed  by  a  pecuniary 
fine.^  Mirr.  c.  5.  §  3.    Lamb.  Eir.  575.    According  to  an  ancient 
maxim,  qui  non  haHet  in  crumend  luat  in  corfiore;  yet  where  any 
statute  speaks  both  of  fine  and  ransom,  it  is  holden  that  the  ransom 
shall  be  treble  to  the  fine  at  least.    Dyer,  232.    See  4  Comm. 
3fB>— 380. 

I.  Who  may  fine  and  amerce,  and  for  what. 

II.  How  Fines,  &c.  may  be  mitigated  and  aggravated  ;  as  also 
how  they  may  be  recovered,  and  to  whom  they  are  paya- 
ble. 

I.  Where  a  statute  imposes  a  fine  at  the  will  and  pleasure  of 
the  king,  that  is  intended  of  his  judges,  who  are  to  impose  the 
fine.  4  Inst.  7\.  Courts  of  record  only  can  fine  and  imfirison  a 
person;  (except  as  aftermentioned.)  And  such  a  court  may  fine  for- 
an  offence  committed  in  court  in  their  view,  or  by  confession  of 
the  party  recorded  in  court.    1  LilU  Abr.  621.    A  man  shall  be 
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fined  and  imprisoned  for  all  contempts  done  to  any  court  of  record, 
against  the  commandment  of  the  king's  writ,  &c.   9  Reft.  60. 

If  a  person  is  arrested  coming  to  the  courts  of  justice  to  an- 
swer a  writ,  the  offender  doing  it  shall  be  fined  for  the  contempt. 
But  there  has  been  a  difference  made  where  it  is  done  by  the  P**™* 
tiff  in  the  writ,  and  a  stranger,  who  it  is  said  shall  not  be  fined. 
9  Hen.  VI.  c.  55.  1  Danv.  469. 

If  an  officer  of  the  court  neglects  his  duty,  and  gives  not  due 
attendance  f  a  clerk  of  the  peace  doth  not  draw  an  indictment  well 
in  matter  of  form,  or  return  thereof,  upon  a  certiorari  to  remove 
the  indictment  in  B.  R.;  if  a  sheriff,  &c.  make  an  insufficient  re- 
turn  of  a  habeas  corpus  issuing  out  of  B.  R.  &c;  or  if  justices  of 
the  peace  proceed  on  an  indictment  after  a  certiorari  issued  to 
remove  the  indictment;  the  court  may  fine  them.  I  LilU  620. 
When  a  juror  at  the  bar  will  not  be  sworn,  he  may  be  fined.  7 
Hen.  VI.  c.  12.  And  if  one  of  the  jury  depart  without  giving  his 
verdict ;  or  any  of  the  jury  give  their  verdict  to  the  court  before' 
they  are  all  agreed,  they  may  be  fined.    8  Refi.  38,    40  Ass.  10. 

Also  the  sheriff  in  his  tourn,  and  the  steward  of  a  t:ourt«leet, 
have  a  discretionary  power,  either  to  award  a  fine  or  amercement 
for  contempt  to  the  court;  as  for  a  suitor's  refusing  to  be  sworn, 
&c.  and  the  steward  of  a  court-leet  may  either  amerce  or  fine  an 
offender,  upon  a  presentment,  &c.  for  an  offence  not  capital,  within 
his  jurisdiction.    Keilw.  66.    £itchin,  43.  51. 

It  is  said,  that  some  courts  may  imprison,  but  not  fine>  as  the 
constables  at  the  petit  sessions.  1 1  Co.  44.  1  Roll,  Rep.  T4.  1 1 
Co.  43.  b.  Also  some  courts  .cannot  fine  or  imprison,  but  amerce, 
as  the  county,  hundred,  Sec,  1 1  Co.  43.  b.  But  some  courts  can 
neither  fine,  imprison,  nor  amerce;  as  ecclesiastical  courts  held 
before  the  ordinary,  archdeacon,  &c.  or  their  commissaries,  and 
such  who  proceed  according  to  the  canon  or  civil  law.  11  Co. 
44.  a. 

Every  court  of  record  may  enjoin  the  people  to  keep  silence 
under  a  pain,  and  impose  reasonable  fines,  not  only  on  such  as 
shall  be  convicted  before  them  of  any  crime,  on  a  formal  prosecu- 
tion, but  also  on  all  such  as  shall,  be  guilty  of  any  contempt  in  the 
face  of  the  court;  as  by  giving  opprobrious  language  to  the  judge, 
or  disturbing  the  court,  or  obstinately  refusing  to  do  their  dity  as 
officers  of  the  court.  11  Hen.  VI.  12.  b.  1  Roll.  Abr.  219.  8  Co. 
38.  11  Co.  43.  Cro.  EHz.  581.  1  Sid.  145.  6  Term  Rep.  K.  B. 
530. 

If  a  dead  bofly  in  prison,  or  other*  place  whereon  an  inquest 
ought  to  be  taken,  be  interred,  or  suffered  to  lie  so  long  that  it 
putrify,  before  the  coroner  hath  viewed  it,  the  gaoler  or  township 
shall  be  amerced.  1  Keb.  278.  2  Hawk.  P.  C.  If  any  homicide 
be  committed,  or  dangerous  wound  given,  whether  with  or  without 
malice,  or  even  by  misadventure,  or  in  self-defence,  in  any  town, 
or  in  the  lanes  or  fields  thereof,  in  the  day-time,  and  the  offender 
escape,  the  town  shall  be  amerced ;  and  if  out  of  a  town,  the  hun- 
dred shall  be  amerced.  3  Inst.  53.  4  Inst.  183.  Cro.  Car.  252. 
3  Leon.  207.    2  Inst.  315.    Dyer,  210. 

Besides  fines  imposed  for  offences,  it  seems,  that  regularly  there 
was  a  fine  or  amercement  in  all  actions ;  for  if  the  plaintiff  or  de- 
mandant did  not  prevail,  it  was  thought  reasonable  that  he  should 
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be  punished  for  his  unjust  vexation ;  and  therefore  there  was 
judgment  against  him,  quod  sit  in  miaericordia  firo  falao  clamore.  8 
Co.  39.  Fitz.  M  B.  75. 

Hence  when  the  plaintiff  takes  out  a  writ,  the  sheriff,  before  the 
return  of  it,  was  formerly  obliged  to  take  pledge^  of  prosecution* 
which,  when  fines  and  amercements  were  considerable,  were  real 
and  responsible  persons,  and  answerable  for  those  amercements, 
hut  being  now  so  very  inconsiderable,  that  they  are  never  levied, 
they  are  only  formal  pledges  entered,  viz.  John  Doe  and  Richard 
Roe.    1  Sound.  227.    See  this  Diet.  tit.  Bail. 

In  all  actions,  where  the  judgment  is  against  the  defendant,  it 
was  to  be  entered  with  *  miaericordia,  or  a  cafiiatur $  and  herein  the* 
difference  is,  that  if  it  be  an  action  of  debt,  or  founded  on  a  con- 
tract, the  entry  is  ideo  in  miaericordia,  without  assessing  any  sum  in 
certain,  which  was  afterwards  affeered  by  the  coroners  in  the  pro- 
per county ;  but  if  it  were  in  action  of  trespass,  the  court  set  the 
fine,  and  levied  it  by  a  cafiiatur.  8  Co.  60.  1  Roll  Abr.  212.  219. 
Cro.  Eliz.  844.  Cro.  Jac.  255.  Therefore, 

In  actions  quare  vi  et  armia,  as  trespass,  and  the  like;  it  judg- 
ment pass  against  the  defendant  in  a  court  of  record,  he  shall  be 
fined.  8  Reft.  59.  But  in  actions  which  have  not  something  of 
force,  or  fraud,  or  deceit  to  the  court ;  if  the  defendant  come  the 
first  day  he  is  called,  and  tender  the  thing  demanded  to  the  plain- 
tiff, he  is  not  to  be  fined.  4  Refi.  49.  8  Refi.  59,  60.  99,  3  Ma. 
9.    22         82.    1  Danv.  Mr.  471.    1  Vent.  116. 

All  cafiiatur  finea  are  taken  away  by  stat.  4  fcf  5  W.  &  M:  c, 
12.    See  tit.  Capias  firo  Fine. 

II.  A  fine  may  be  mitigated  the  same  term  it  was  set,  beine 
under  the  power  of  the  court  during  that  time;  but  not  afterwards. 
T.  Raym,  376.  And  fines  assessed  in  court  by  judgment  upon 
an  information,  cannot  be  afterwards  mitigated.  Cro.  Car.  251. 
If  a  fine  certain  is  imposed  by  statute  on  any  conviction,  the  court 
cannot  mitigate  it ;  but  if  the  party  comes  in  before  conviction,  and 
submits  to  the  court,  they  may  assess  a  less  fine ;  for  he  is  not 
convicted,  and  perhaps  never  might.  The  court  of  exchequer 
may  mitigate  a  fine  certain,  because  it  is  a  court  of  equity,  and 
they  have  a  privy  seal  for  it.    3  Salk.  33. 

If  an  excessive  fine  is  imposed  at  the  sessions,  it  may  be  miti- 
gated at  the  king's  bench.  1  Vent.  336.  A  defendant  being  in- 
dieted  for  an  assault,  confessed  it,  and  submitted  to  a  small  fine  • 
and  it  was  adjudged  that  in  such  a  case  he  may  produce  affidavits 
to  prove  on  the  prosecutor,  that  it  'was  aon  assault,  and  that  in 
mitigation  of  the  fine ;  though  this  cannot  be  done  after  he  is  found 
guilty.  1  Salk.  55.  If  a  person  is  found  guilty  of  a  misde- 
meanor upon  indictment,  and  fined,  he  cannot  move  to  mitigate 
the  fine,  unless  he  appear  in  person;  but  one  absent  may  sub- 
mit, a  fine,  if  the  clerk  in  court  will  undertake  to  pay  it.  1  Vent 
209.  207.    1  Salk.  55.    2  Hawk.  446. 

The  court  of  B.  R.  refused  to  mitigate  a  fine  imposed  by  the 
court  of  great  sessions  in  Wales,  on  the  sheriff  of  the  county  for  not 
attending ;  the  record  whereof  was  removed  by. certiorari.  8  Term 
Refi.  K.  .B.  615. 
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It  is  a  common  practice  in  the  court  of  B.  R.  to  give  a  defendant 
leave  to  speak  with  the  prosecutor,  u  e.  to  make  satisfaction  for 
the  costs  of  the  prosecution,  and  also  for  damages  sustained,  that 
there  may  be  an  end  of  suits  ;  the  court  at  the  same  time  showing, 
on  that  account,  an  inclination  to  set  a  moderate  fine  on  behalf  of 
the  king.  Wood'*  Inst.  653.  And  in  cases  where  costs  are  not 
given  by  law,  after  a  prosecutor  has  accepted  costs  from  the  de- 
fendant, he  cannot  aggravate  the  fine  j  because  having  no  right 
to  demand  costs,  if  he  takes  them,  it  shall  be  intended  by  way 
of  satisfaction  of  the  wrong.  2  Hawk.  P.  C.  292.  See  this  Diet. 
tit.  Costs* 

All  fines  belong  to  the  king,  aud  the  reason  is  because  the  courts 
of  justice  are  supported  at  his  charge;  and  wherever  the  law  puts  the 
king  to  any  charge  for  the  support  and  protection  of  his  people, 
it  provides  money  for  that  purpose.  Bract.  129.  When  a  per- 
son is  fined  to  the  king,  notwithstanding  the  body  remains  in  pri- 
son, it  is  said  the  king  shall  be  satisfied  the  fine  out  of  the  offend- 
er's estate.    4  Leon.  c.  393. 

By  the  common  law,  the  king,  or  lord  may,  at  their  election, 
distrain,  or  bring  an  action  of  debt  for  a  fine  or  amercement.  Cro. 
MHz.  581;  Sav.  93.  Bast.  Ent.  151.  553.  606.  2  Hen.  IV.  24.  b. 
10  Hen.  VI.  7.  Raym.  68.  But  with  respect  to  fines,  set  in  in- 
ferior courts,  every  avowry,  or  declaration  of  this  kind  ought  ex- 
pressly to  show,  that  the  offence  was  committed  within  the  juris- 
diction of  the  court,  for  if  it  were  not,  all  the  proceedings  were 
coram  non  judice,  and  a  court  shall  not  be  presumed  to  have  juris- 
diction where  it  doth  not  appear  to  have  one.  Hob.  129.  Rast. 
Mnt.  553.  Co.  Ent.  572.  Also  it  is  advisable  to  allege,  that  the 
offence  was  committed,  as  well  as  presented,  and  to  show  the 
names  of  the  presentors  and  the  affeerors  in  setting  forth  a  pre- 
sentment or  affeerment,  and  also  to  show  that  proper  notice  was 
given  of  holding  the  court.  But  for  this,  see  Hawk.  P.  C. 

Of  common  right,  a  distress  is  incident  to  every  fine  and 
amercement,  in  a  tourn  or  leet,  for  offences  within  the  jurisdic- 
tion thereof ;  but  if  the  offence  were  only  the  neglect  of  a  duty 
created  by  custom,  and  of  a  private  nature,  it  is  clear,  that  there 
must  be  a  custom  to  warrant  a  distress,  and  perhaps  such  custom 
is  also  necessary,  though  the  duty  be  of  a  public  nature.  2  Hawk. 
P.C. 

Also  the  sheriff,  or  lord  may  for  such  fines  or  amercements  dis- 
train the  goods  of  the  offender  even  in  the  highway,  or  in  land 
not  holden  of  the  lord,  unless  such  land  be  in  possession  of  the 
crown.  1  Roll.  Abr.  670.  2  Inst.  104.  But  such  fines  and  amerce- 
ments being  for  a  personal  offence,  no  stranger's  beasts  can  law- 
fully be  distrained  for  them,  though  they  have  been  levant  and 
couchant  upon  the  lands  of  the  offender.    Owen,  146.  JVby,  20. 

A  joint  award  of  one  fine  against  divers  persons  is  erroneous ; 
it  ought  to  be  several  against  each  defendant,  for  otherwise  one 
who  hath  paid  his  part  might  be  continued  in  prison  till  the  others 
have  paid  theirs,  which  would  be  in  effect  to  punish  for  the  of- 
fence of  another.  2  Hawk.  P.  C.  Fines  to  the  king  are  estreated 
into  the  exchequer.    See  Joint  Pines. 

FINES  to  the  king,  fines  le  roy.]  Under  this  head  are  in- 
cluded fines  for  original  writs*   On  originals  on  trespass  on  the 
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case,  where  the  damages  are  laid  above  40/.  a  fine  is  paid,  viz. 
from  40/.  damages  to  100  marks,  (66/.  13*.  4cf.)  6*.  8d.  From  100 
marks  to  100/.  the  fine  is  10*.  From  100/.  to  200  marks,  13*.  4d. 
From  200  to  250  marks,  16*.  8d.  From  250  to  300  marks,  or  200/. 
it  is  1/.  fine ;  and  so  for  every  100  marks  more,  you  pay  6*.  8d. 
and  every  100/.  further  10*.  Every  100/.  pays  10s.  fine.  R.  H.  6. 
W.  &  M.  Fines  are  also  paid  for  original  writs  in  debt;  for  every 
writ  of  40/.  debt,  6s.  8d.  and  if  it  be  of  100  marks,  but  6s.  8d.  and 
for  every  100  marks,  6s.  8d.  &c.  also  for  every  writ  of  /ilea  of  land, 
if  it  be  not  a  writ  of  right  patent,  which  is  for  the  yearly  value  of 
5  marks,  6s.  8d.  and  so  according  to  that  rate.  19  Hen.  VI.  44. 
7  Ben.  VI.  33.   JVew  JVat.  Brcv.  212.  See  tit.  Fines  of  Lands. 

Fine  non  capiendo  pro  pulchrk  placitando.  A  person 
upon  conviction  of  any  offence  by  jury,  hath  his  lands  and  goods 
taken  into  the  king's  hand,  and  his  body  is  committed  to  prison ; 
to  be  remitted  his  imprisonment  and  have  his  lands  and  goods 
redelivered  him,  on  obtaining  favour  for  a  sum  of  money,  &c.  Keg. 
Orig.fol.  142. 

Fine  pro  redisseisina  capienda,  A  writ  that  lies  for  the  re- 
lease of  one  imprisoned  for  a  redissezsin,  on  payment  of  reasonable 
fine.    Beg.  Orig.  222. 

Fine  force,  Is  where  a  person  is  forced  to  do  that  which  he 
can  no  ways  help ;  so  that  it  seems  to  signify  an  absolute  necessity 
or  constraint  not  avoidable.  Old  Nat.  Brev.  68.  Stat.  35  Hen. 
VIII.  c.  12. 

FINIRE,  To  fine,  or  pay  a  fine  upon  composition,  and  making 
satisfaction,  &c.  The  same  w\th  finem  facere,  mentioned  in  Leg. 
Hen.  I.  c.  53.    And  in  Bromfiton>  p.  105.  and  in  Hovedon%  p.  783. 

FINITIO,  Death,  so  called  ;  because  vita  finitur  morte.  Blount. 

FINORS  of  GOLD  and  SILVER,  Are  those  persons  who 
purify  and  separate  gold  and  silver  from  coarser  metals,  by  fire 
and  water.  They  are  not  to  allay  it ;  or  sell  the  same,  save  only 
to  the  master  of  the  mint,  goldsmiths,  &c.  stat.  4  Hen.  VII.  c.  2. 

FIRDFARE  and  FIRDWITE,  See  Ferdfare  and  Ferdwit. 

FIRDERINGA,  A  preparation  to  go  into  the  army.  Leg. 
Hen.  I. 

FIRE  and  FIRE-COCKS.  By  stat.  14  Geo.  III.  f.78.  (the  last 
building  act,)  churchwardens  in  London  and  within  the  bills  of  mor- 
tality, are  to  fix  fire-cocks,  Etc,  at  proper  distances  in  streets,  and 
keep  a  large  engine  and  hand-engine  for  extinguishing  fire,  and 
ladders  and  fire-escapes,  under  the  penalty  of  10/.  §  75.  And  to 
prevent  fires,  workmen  in  the  city  of  London,  &c.  must  erect  party 
walls  between  buildings  of  brick  or  stone,  of  a  certain  thickness, 
&c.  under  penalties,  inflicted  by  various  sections  of  the  act.  On 
the  breaking  out  of  any  fire,  all  the  constables  and  beadles  shall 
repair  to  the  place  with  their  staves  to  protect  property,  and  be 
assisting  in  putting  out  the  fire,  and  causing  people  to  work.  §  85* 
No  action  shall  be  had  against  any  person  in  whose  house  or  cham- 
ber a  fire  shall  accidentally  begin.  §  86.  See  this  Diet.  tit.  Waste, 
and  also  stat.  6  Ann.  c.  31.  now  said  to  be  made  perpetual.  1  Inst. 
530.  in  n.  7. 

By  the  said  staj.  14,  Geo.  III.  c.  78.  rewards  for  assistance  are 
payable  to  the  first  turncock  10*.  To  the  first  engine  not  exceed* 
ing  30*.    The  second  not  exceeding  20*.    The  third  10*.  To 
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be  paid  by  the  churchwardens  or  overseers,  but  not  without  the 
approbation  of  an  alderman  or  justice  of  the  peace.  The  church* 
wardens,  &c.  to  be  repaid  by  the  inhabitant  if  the  fire  begins  in 
a  chimney.  §  76,  77,  78.  Insurance  offices  may  lay  out  the  in- 
surance in  rebuilding  the  premises,  if  the  party  suffering  does  not 
give  security  to  do  so :  or  in  case  of  disagreement,  not  settled 
within  60  days.  §  83. 

Firemen  exempt  from  being  impressed.  §  82.  Penalty  on  ser- 
vants firing  houses  by  negligence,  100/.  or  eighteen  months  im- 
prisonment. §  84.  Restrictions  on  boiling  turpentine.  25  Geo.  III. 
c.  77.   See  this  Diet.  tit.  Jrson,  Burning,  Police. 

FlREBARE,  Sax.]  A  beacon  or  high  tower  by  the  sea-side, 
wherein  are  continual  lights,  either  to  direct  sailors  in  the  night, 
or  to  give  warning  of  the  approach  of  an  enemy.  See  tit.  Beacon. 

FIREBOTE,  Fuel  tot  firing  for  necessary  use,  allowed  by  law, 
to  tenants  out  of  the  lands,  &c.  granted  them.    See  Estovers. 

FIRE-ORDEAL,  See  tit.  Ordeal. 

FIRE-WORKS.  No  person  whatsoever  shall  make,  sell,  &c. 
squibs,  rockets,  serpents,  &c.  or  cases,  moulds,  &c.  for  making 
such  squibs,  and  every  such  offence  shall  be  adjudged  a  common 
nuisance,  and  persons  making  or  selling  squibs  shall  forfeit  SI. 

Persons  throwing  or  firing  squibs,  &c.  or  suffering  them,  &c. 
to  be  thrown  or  fired  from  their  houses,  incur  a  penalty  of  20*. 
Likewise  persons  throwing,  casting  or  firing,  or  aiding  or  assisting 
in  the  throwing,  casting  or  firing  of  any  squibs,  rockets,  serpents, 
or  other  fire-works,  in  or  into  any  public  street,  house,  shop, 
river,  highway,  road  or  passage,  incur  the  like  penalty  of  20*.  and 
on  non-payment  may  be  committed  to  the  house  of  correction. 
Stat.  9     10  Wm.  III.  c.  7. 

This  statute  does  not  take  from  any  person  injured,  by  throw- 
ing of  squibs,  &c.  the  remedy  at  common  law  ;  for  the  party  may 
maintain  a  special  action  on  the  case  or  trespass,  8tc.  for  recovery 
of  full  damages. 

FIRE  and  SWORD,  Letters  of;  these  anciently  issued  from 
1che  privy  council  in  Scot/and,  directed  to  the  sheriff  of  the  county, 
authorizing  him  to  call  for  the  assistance  of  the  county  to  dispos- 
sess a  tenant  retaining  possession,  contrary  to  the  order  of  a  judge, 
or  judgment  of  a  court. 

FIRMA,  Victuals  or  provisions;  also  rent,  &c.  See  tit. Farm. 

FIRMA  ALBA,  Rent  of  lands  let  to  farm,  paid  in  silver,  not 
in  provision  for  the  lord's  house.    See  Alba  Firmet. 

FIRMA  NOCTIS,  A  custom  or  tribute  anciently  paid  towards 
the  entertainment  of  the  king  for  one  night  according  to  Domes* 
day.  Comes  Meriton  T.  R.  E.  reddebat  firmam  unius  noctis,  &c. 
i.  e.  provision  or  entertainment  for  one  night,  or  the  value  of  it 
Temfi.  Reg.  Edw.  Confess. 

FIRMAM  REGIS,  Anciently  firo  villa  regia,  sen  regis  manerio. 
Sfielm. 

FIRMATIO,  Jirmationis  temfius.  Doe  season,  as  opposed  to 
buck  season.  3 I  Hen.  III.  Firmatio  signifies  also  a  supplying  with 
food.    Leg.  Ina,  cafi.  34.  & 

F1RMURA,  free  firmage.  W.  de  Cressi  gave  to  the  monks  of 
Blyth)  a  mill,  cum  libera  firmura  of  the  dam  of  it.  Reg.  de  Blyth. 
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This  has  been  interpreted  liberty  to  scour  and  repair  the  mill  danr, 
and  carry  away  the  soil,  &c.  Blount. 

FIRST-FRUITS,  firimiti&.']  The  profits  after  avoidance,  of 
every  spiritual  living  for  the  first  year,  according  to  the  valuation 
thereof  in  the  king's  books.  These  were  given  in  ancient  times 
to  the  pope  throughout  all  Christendom:  and  were  first  claimed 
by  him  in  England  of  such  foreigners  as  he  bestowed  benefices  on 
here  by  way  of  provision ;  afterwards  they  were  demanded  of  the 
clerks  of  all  spiritual  patrons/  and  at  length  of  all  other  clerks 
on  their  admission  to  benefices :  but  upon  the  throwing  off  the 
pope's  supremacy  in  the  reign  of  Hen.  VIII.  they  were  translated 
to,  and  vested  in  the  king ;  as  appears  by  the  stat.  26  Hen?  VIII. 
tr.  3.  and  a  new  valor  beneficiorum,  was  then  made  by  which  the 
elergy  are  at  present  rated.  This  valor  bencficiorum  is  what  is 
commonly  called,  the  king's  books  ;  a  transcript  of  which  is  given 
in  Ecton's  Thesaurus  and  Bacon's  Liber  Regis.  And  for  the  or- 
dering thereof,  there  was  a  court  erected,  32  Hen.  VIII.  but  dis- 
solved soon  after. 

Though  by  stat.  1  EUz.  c.  4.  these  profits  are  reduced  again  to 
the  crown,  yet  the  court  was  never  restored ;  for  all  matters  for- 
merly handled  therein,  were  transferred  to  the  exchequer,  within 
the  survey  of  which  court  they  now  remain. 

By  stat.  26  Hen.  VIII.  c.  3.  (extended  to  Irelandby  Irish  act,  28 
Hen.  VIII.  c.  26.)  the  lord  chancellor,  bishops,  &c.  are  empowered 
to  examine  into  the  value  of  every  ecclesiastical  benefice  and 
preferment  in  their  several  dioceses ;  and  clergymen  entered  on 
their  livings  before  the  first-fruits  are  paid  or  compounded  for, 
are  to  forfeit  double  value.  But  stat.  1  Eliz.  c.  4.  ordains,  that  if 
an  incumbent  on  a  benefice  do  not  live  half  a  year,  or  is  ousted 
before  the  year  expire,  his  executors  are  to  pay  only  a  fourth  part 
of  the  first-fruits;  and  if  he  lives  the  year,  and  then  dies,  or  be 
ousted  in  six  months  after,  but  half  the  first  fruits  shall  be  paid ; 
if  a  year  and  a  half,  three  quarters  of  them ;  and  if  two  years  then 
the  whole ;  not  otherwise.  The  archbishops  and  bishops,  have 
four  years  allowed  for  the  payment,  and  shall  pay  one  quarter 
every  year,  if  they  live  so  long  upon  the  bishopric  ;  other  dignita- 
ries in  the  church  pay  theirs  in  the  same  manner  as  rectors  and 
vicars.  By  the  statu  27  Hen.  VIII.  c.  8.  no  tenths  are  to  be  paid 
for  the  first  year,  as  then  the  first-fruits  are  due,  and  by  several 
statutes  of  Anne,  if  a  benefice  be  under  50/. per  annum  clear  year- 
ly value,  it  shall  be  discharged  of  the  payment  of  first-fruits  and 
tenths. 

This-  queen  also  restored  to  the  church  what  had  at  first  been 
thus  indirectly  taken  from  it,  not  by  remitting  the  tenths  and  first- 
fruits  entirely,  but  by  applying^thesc  superfluities  of  the  larger 
benefices  to  make  up  the  deficiencies  of  the  smaller;  for  this  pur- 
pose she  granted  a  charter,  confirmed  by  stat.  2  Ann.  c.W.  where- 
by all  the  revenue  of  the  first-fruits  and  tenths  is  vested  in  trust- 
ees for  ever,  to  form  a  perpetual  fund  for  the  augmentation  of  poor 
livings,  under  50/.  a  year.  This  is  usually  called  Queen  Anne's 
bounty,  which  has  been  still  further  regulated  by  subsequent  sta- 
tutes j  though  it  is  to  be  lamented  that  the  number  of  such  poor 
livings  is  so  great,  that  this  bounty,  extensive  as  it  is>  will  be  slow, 
and  almost  imperceptible  in  its  operation ;  the  number  of  livings 
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under  50/.  certified  by  the  bishop*  at  the  commence ment  of  the 
undertaking  being  5597.  the  revenues  of  which*  on  a  general  ave- 
rage, did  not  exceed  23/.  per  ann.  See  1  Comm.  285,  286.  cum 
notis,  ib.  See  also  the  stats.  5  Ann.  c.  24.  6  Ann.  c.  27.  I  Geo.  I. 
c.  10.  and  45  Geo,  III.  c.  84.  In  Ireland  similar  benefits  are  se- 
cured under  the  board  of  Jirst'fruits  by  the  Irish  acts;  2  Geo.  I. 
c.  15.    8  Geo.  I.  r.  12.    10  Geo.  I.     7.    I  G*o  II.  f.  18.    9  Geo. 

II.  c.  12.  29  G*o.  II.  c.  18.  11  &  12  Geo.  HI.  c.  16.  25  G*o.  HI. 
r.  63.  29  Geo.  III.  c.  26.  and  by  annual  grants  of  parliament. 
See  also  the  acts  43  Geo.  111.  c.  106.   46  Geo.  III.  c.  60.  and  48  Geo. 

III.  c.  65.  and  more  fully  this  Diet.  tit.  Clergy ,  Par &on,&c. 
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Maky  acts  of  parliament  have  been  made  to  regulate  domestic 
and  foreign  fisheries,  and  the  sale  of  fish.  The  following  is  a  very 
general  abridgment  of  them. 

By  stat.  1  MHz.  c,  17.  (made  perpetual  by  stat.  3  Car.  I.  c.  4.)  no 
fisherman  shall  use  any  net  or  engine,  to  destroy  the  fry  of  fish: 
and  persons  using  nets  for  that  purpose,  or  taking  salmon  or  trout 
out  of  season,  or  any  fish  under  certain  lengths,  are  liable  to  for- 
feit 20a.  and  justices  of  peace,  and  the  lords  of  leets  have  power 
to  put  the  acts  in  force.  By  stat.  2  Hen.  VI.  c.  15.  no  person  may 
fasten  nets,  &c.  across  rivers  to  destroy  fish,  and  disturb  passage  of 
vessels,  on  pain  of  51.  By  stat.  3 1  Hen.  VIII.  c.  2.  none  shall  fish 
in  any  pond  or  mote,  &c.  without  the  owner's  license,  on  pain  of 
three  months'  imprisonment.  Under  stats.  22  &  23  Car*  II.  c.  25. 
and  4  W.  ^  M.  c.  23.  no  person  shall  take  any  fish  in  any  river, 
without  the  consent  of  the  owner,  under  the  penalty  of  10*.  for  the 
use  of  the  poor,  and  treble  damage  to  the  party  grieved,  leviable 
by  distress  of  goods ;  and  for  want  of  distress,  the  offender  is  to 
be  Committed  to  the  house  of  correction  for  a  month :  also  nets, 
angtes,  &c.  of  poachers  may  be  seized,  by  the  owners  of  livers,  or 
by  any  persons  by  warrant  from  a  justice  of  peace,  Sec.  See  tit. 
Game,  and  post,  lushing,  right  of. 

By  stat.  5  Geo.  III.  c.  14.  persons  stealing  or  destroying  fish  in 
fish  ponds,  or  receiving  stolen  fish,  are  to  be  transported  for  seven 
year*.  See  tit.  Black  Act.  And  a  forfeiture  of  5/.  to  the  owner 
of  the  fishery,  is  made  payable  by  persons  taking  or  destroying 
(or  attempting  so  to  do)  any  fish  in  any  river  or  other  water  within 
any  enclosed  ground,  being  private  property. 

The  stat.  4  &  5  Ann.  c.  21.  was  made  for  the  increase  and  pre- 
servation of  salmon  in  rivers  in  the  counties  of  Southampton  and 
Wilts ;  requiring  that  no  salmon  be  taken  between  the  1st  of  August 
and  12th  of  November,  or  under  size,  &e.  And  by  stat.  1  Geo.  I. 
c.  18.  (altered  as  to  the  river  Kibble,  by  stat.  28  Geo,  II.  c.  26.)  sal- 
mon taken  in  the  rivers  Severn,  Wye,  Were,  Ouae,  &c.  are  to  be 
18  inches  long  at  least;  or  the  persons  catching  them  shall  forFeit 
5/.,  and  sea  fish  sold  must  be  of  the  length  following,  viz.  bret  and 
turbot  sixteen  inches,  brill  and  pearl  fourteen,  codlin,  bass  and 
mullet  twelve,  sole  and  plaice  eight,  flounders  seven,  whiting  six 
inches  long,  &c.  on  pain  of  forfeiting  20*.  to  the  poor,  and  the  fish., 
By  stat.  9  Geo.  II.  c.  33.  persons  that  import  any  fish,  contrary  to 
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the  I  Geo.  I.  c.  18.  for  better  preventing  fresh  fish  taken  by  foreign- 
cm  being  imported  into  this  kingdom,  &c.  shall  forfeit  IQQI.  to  be 
recovered  in  the  courts  at  Westminster,  one  moiety  to  informers, 
and  the  other  to  the  poor ;  and  masters  of  smacks,  hoys,  boats, 
&e.  in  which  the  fish  shall  be  imported,  or  brought  on  shore,  for- 
feit 50/. 

Besides  the  above,  thus  particularized,  the  following  statutes 
relate  to  the  same  subject,  West.  2.  (13  Edw.  I.)  c.  47.  and  13 
Rich*  II.  c.  19.  (altered  by  9  jinn.  c.  26.  1  Geo.  I.  at.  2.  c.  18.  23 
Oeo.  H.  c.  26.  43  Geo.  HI,  c.  lxi.  and  45  Geo.  III.  c.  xxxiii.)  as  to 
salmon  and  their  fence  months.  31  Edw.  III.  at.  2.  c.  1.  and  35 
Edw.  III.  {Ordin.  of  Herrings)  as  to  forestalling  herrings.  31 
Edw.  III.  «f.  2.  t\  2.  selling  of  herrings  at  Yarmouth.  Id.  c.  3.  as 
to  stock-fish  and  salmon.  17  7?zc/i.  II.  c.  9.  appoints  justices  to  be 
conservators  of  rivers.  14  Hen.  VI.  c.  6.  as  to  foreigners  selling 
fish.  22  Edw.  IV.  c.  2.  11  /fen.  VII.  c.  23.  as  to  /i/c/t/ed  salmon 
and  herrings.  2  &  3  .ficfa;.  VI.  c.  6.  forbids  the  granting  licenses 
to  fish  in  foreign  parts.  5  Eliz.  c.  5.  as  to  toll  of  fish.  39  Eliz.  c. 
10.  (continued  by  3  Car.  L  c.  4.  and  16  Car  I.  c.  4.  though  repeal- 
ed by  43  Eliz.  c.  9.)  as  to  aliens  fishing.  1  Jac.  I.  c.  23.  as  to 
trespass  by  herring  fishers.  3  Jac.  c.  12.  wears.  13  &  14  Car.  II. 
c.  28.  as  to  pilchard  fishery.  15  Car.  II.  c.  16.  Packing  herrings. 
Newfoundland  fishery.  30  Car.  II.  c.  9.  Severn  fishery.  4  c. 
15.  Stower  fishery.  2  Geo.  II.  c.  19.  31  Geo.  III.  c.  51.  48  Geo. 
III.  c.  144.  Oyster  fishery  in  Medway,  &c.  (and  see  tit.  Oysters.) 
9  Geo.  II.  c.  33.  Lobster  fishery  on  the  coast  of  Scotland.  1 1  Geo. 
III.  c.  27.  15  Geo.  III.  c.  46.  Sa/mon  fishery  in  the  Tweed.  16 
Geo.  III.  c.  36.  Cornwall  pilchard  fishery,  and  see  alsostat.  31  Geo. 
III.  c.  45.    45  Geo.  III.  c.  102.    48  Geo.  HI.  c.  68. 

Various  statutes  have  been  made  as  to  the  particular  supply  and 
sale  of  fish  in  London  and  Westminster,  viz. 

Stat.  17  Rich.  II.  c.9.  appoints  the  mayor  of  London  conservator 
of  the  Thames.  Stats.  10  St  1 1  Wm.  III.  c.  4.  9  Ann.  c.  26.  3  Geo. 
III.  c.  27.  and  2  Geo.  III.  c.  15.  for  regulating  Billinsgate  market, 
the  water  bailiffs'  duty,  and  the  fishmongers'  company.  A  long 
and  particular  stat.  22  Geo.  II.  c.  49.  to  establish  an  open  fish- 
market  in  Westminster j  was  not  ever  put  in  force.  See  stat.  30 
Geo.  111.  c.  54.  which  vests  the  estate  and  property  of  the  trustees 
of  Westminster  fish-market  in  the  marine  society.  Stat.  30  Geo. 
II.  c.  21.  regulates  the  fishery  in  the  Thames  and  Medway,  and 
stat.  24  Geo.  II.  c.  44.  was  passed  to  protect  officers  in  their  duty, 
under  the  several  statutes  against  forestalled  of  fish,  &c.  Finally 
the  stats.  29  Geo.  II.  c.  39.  and  33  Geo.  II.  c.  27.  were  made  to 
regulate  the  sale  of  fish  at  the  first  hand  in  the  fish  markets  in 
London  and  Westminster;  and  to  prevent  salesmen  o£  fish  buying 
fish  to  sell  again  on  their  own  account;  and  to  allow  bret  and  tur- 
bot,  brill  and  pearl,  although  under  the  respective  dimensions 
mentioned  in  I  Geo.  I.  c.  18.  to  be  imported  and  sold :  and  to  punish 
persons  who  shall  take  or  sell  any  spawn,  brood,  or  fry  of  fish,  un- 
sizable  fish,  or  fish  out  of  season,  or  smelts  under  the  size  of  five 
inches. 

By  this  latter  act  every  master  of  a  vessel  is  to  give  a  true  ac- 
count of  the  several  sorts  of  fish  brought  alive  to  the  JVbre  in  his 
vessel,  and  if  after  such  arrival,  he  shall  wilfully  destroy  or  throw 
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away  any  of  the  said  fish,  not  being  unwholesome  or  unmarketable, 
&c,  he  is  liable  to  be  committed  to  the  house  of  correction,  and 
Jtept  to  hard  labour  for  any  time  not  exceeding  two  months  nor 
less  than  one.  And  see  ferther,  stat.  2  Geo.  111.  c.  15.  for  the  bet- 
ter supplying  the  cities  of  London  and  Westminster  with  fish,  by 
means  of  fish  machines,  and  to  reduce  the  exorbitant  price  there- 
of} and  to  protect  and  encourage  fishermen.  The  stat.  29  Geo.  II. 
c.  39.  is  altered  as  to  the  sale  of  eels  by  42  Geo.  III.  c.  19. 

For  so  much  concerning  the  several  national  fisheries  as  relates 
to  the  commerce  and  navigation  of  the  country,  see  tit.  Jtaviga- 
tion  Acta  V. 

The  Newfoundland  fisheries  are  at  present  regulated  under  stats. 
10  &  11  Wm.  III.  c.  24,  25.  15  Geo.  III.  c.  31.  26  Geo.  III.  c.  26. 
28  Geo.  III.  c.  35.  29  Geo.  III.  c.  53.  By  33  Geo.  III.  c  76.  a 
court  of  judicature  was  established  there. 

Greenland  Fishery.  Stats.  4  8c  5  W.  M.  c.  17.  1  Ann.  at.  I. 
C.  16.  26  Geo.  III.  c.  41.  29  Geo.  III.  c.  53.  32  Geo.  III.  c.  22. 
42  Geo.  III.  c.  22.    44  Geo.  IlLc  35  and  46  Geo.  III.  c.9. 

Southern  Whale  Fishery.  35  Geo.  III.  c.  92.  38  Geo,  III.  c.  57. 
42  Geo.  III.  c.  77.    43  Geo.  III.  c.  90. 

British  Herring  Fishery.  26  Geo.  III.  c.  81.  27  Geo.  Ill  c.  10. 
35  Geo.  III.  c.  56.    39  Geo.  III.  c.  100.    48  Geo.  III.  c.  110. 

Scotch  Fisheries,  13  Geo.  I.  c.  26.  30.  29  Geo.  II.  c.  23.  26 
Geo.  III.  c.  81.  106.    48  Geo.  III.  c.  110. 

Salt  is,  under  certain  temporary  regulations,  allowed  to  be  used 
in  the  fisheries  free  of  duty ;  but  it  is  doubted  how  far  these  regu- 
lations are  either  effectual  or  beneficial. 

FISHING,  right  of,  amd  pao*ERTY  of  fish.  It  has  been 
held,  that  where  the  lord  of  the  manor  hath  the  soil  on  both  sides 
the  river,  it  is  a  good  evidence  that  he  hath  the  right  of  fishing, 
and  it  puts  the  proof  upon  him  who  claims  a  free  fishery;  but 
where  a  river  ebbs  and  flows,  and  is  an  arm  of  the  sea,  there  it 
is  common  to  ally  and  he  who  claims  a  privilege  to  himself  must 
prove  it ;  for  if  trespass  is  brought  for  fishing  there,  the  defendant 
may  justify  that  the  place  where,  is  an  arm  of  the  sea,  in  which 
every  subject  of  our  lord  the  king  hath  and  ought  to  have  free 
fishery. 

In  the  Severn,  the  soil  belongs  to  the  owners  of  the  land  on  each 
side ;  and  the  soil  of  the  river  Thames ,  is  in  the  king,  &c.  but  the 
fishing  is  common  to  all.  1  Mod.  105.  He  who  is  owner  of  the 
soil  df  a  private  river,  hath  a  separate  or  several  fishery ;  and  he 
that  hath  free  fishery  hath  a  property  in  the  fish,  and  may  bring  a 
possessory  action  for  them  ;  but  communis  piscaria  is  like  the  case 
of  all  other  commons.    2  Salk.  637. 

There  are  three  sorts  of  fisheries  or  piacariea.  Free  fishery ; 
several  (or  separate)  fishery  ;  and  common  of  piscary. 

Common  of  piscary  is  a  liberty  of  fishing  in  another  man'B  wa- 
ter. 2  Comm.  34.  1  Inst.  See  tit.  Common.  A  free  fishery,  or  ex- 
clusive right  of  fishing  in  a  public  river,  is  a  royal  franchise  :  this 
differs  from  a  several  fishery;  because  he  that  has  a  several  fishe- 
ry must  also  be  (or  at  least  derive  his  right  from)  the  owner  of 
the  soil.  It  differs  also  from  a  common  of  piscary,  in  that  the  free 
fishery  is  an  exclusive  right,  the  common  of  piscary  is  not  so ;  and 
therefore  in  a  free  fishery  a  man  has  property  in  the  fish  before 


they  are  caught :  in  a  common  of  piscary,  not  till  afterwards.  2 
Comm.  39,  40.  and  1  Inst.  122.  (a)  n.  7.  which  see.  As  to  9,  free 
fishery  no  new  franchise  can  at  present  be  granted  of  it,  by  the 
express  provision  of  Magna  Charta,  c.  16.  and  the  franchise  must 
be  at  least  as  old  as  the  reign  of  Hen.  II.  2  Comm.  417.  One  that 
has  a  close  pond  in  which  there  are  fish,  may  call  them  places  suos 
in  an  indictment,  8cc.  But  he  cannot  call  them  as  bona  et  cataila, 
it  they  be  not  in  trunks.  There  needs  no  privilege  to  make  a 
nsh-pond  ;  as  there  doth  in  case  of  a  warren.  Mod,  Ca.  183.  See 
further,  this  Diet,  tit  Game. 

FISHERMEN.  By  stat.  9  jinn.  c.  26.  there  shall  be  a  master, 
wardens  and  assistants  of  the  Fishmonger*'  Company  in  London, 
chosen  yearly  at  the  next  court  of  the  lord  mayor  and  aldermen 
after  the  tenth  of  June,  who  are  constituted  a  court  of  assistants ; 
and  they  shall  meet  once  a  month  at  their  common  hall,  to  regu- 
late abuses  in  fishery,  register  the  names  of  fishermen,  and  mark 
tkeir  boats,  &c. 

FiSHGARTH,  A  dam  or  wear  in  a  river,  made  for  the  taking 
ot  fash  ;  especially  in  the  rivers  of  Quae  and  Humber. 

FISH  ROYAL,  Whale  and  sturgeon  which  the  king  is  entitled 
to  when  either  thrown  on  shore  or  caught  near  the  coasts. 
Plowd.  315.    See  tit.  Ming. 

F1SK,  (from  fiscus,  the  treasury.)    The  right  of  the  crown,  to 
the  moveable  estate  of  a  person  denounced  rebel.    Scotch  Diet. 
,  FLACO,  A  place  covered  with  standing  water.  Mon.  Angl.  torn. 
1.  ji.  209. 

FLAX,  See  Hemp. 

FLECTA,  A  feathered  or  fledged  arrow ;  a  fleet  arrow. 

FLEDWITE  or  FLIGHT WITE,  from  Sax.  flyth,  fuga,  et 
wite,  mulcta.J  In  our  ancient  law  signified  a  discharge  from 
amerciaments,  where  a  person  having  been  a  fugitive  came  to  the 
peace  of  our  lord  the  king  of  his  own  accord,  or  with  license. 
Jiastal. 

FLEET,  Sax,  fleets  i.  e.,flotay  sl  place  of  running  water,  where 
the  tide  or  float  comes  up.]  A  prison  in  London  so  called  from 
a  river  or  ditch  that  was  formerly  there,  on  the  side  whereof  it 
stood.  To  this  prison  men  are  usually  committed  for  contempt  to 
the  king  and  his  laws,  particularly  against  the  courts  of  justice ; 
or  for  debt,  when  persons  are  unable  or  unwilling  to  satisfy  their 
creditors ;  there  are  large  rules,  and  a  warden  or  keeper  belonging 
to  the  fleet  prison,  fcifc.    See  tit.  Gaol,  Gaoler,  Prisoner. 

FLEET  of  SHIPS,  See  tit.  Mrvy. 

FLEM,  flema,  from  Sax.  Jlean,  to  kill  or  slay.]  An  outlaw ; 
and  by  virtue  of  the  word  flemaflare  were  claimed  bona  felamim; 
as  may  be  collected  from  a  quo  warranto.    Temp.  Edw.  III. 

FLEMENEFRIT,  FLEMENESFRINTHE,  FLYMENAFRYN- 
THE.]  The  receiving  or  relieving  of  a  fugitive  or  outlaw.  Lee: 
In*,  c.  29.  47.    LL.  Hen.  I.  c.  10,  12. 

FLEMESWITE,  Sax.]    Fleta  interprets  it  habere  catalla  fugi- 
tivorum.    Lib.  I.  c.  47. 

FLETA,  The  title  of  an  ancient  law-book,  supposed  to  have  been 
written  by  a  judge  who  was  confined  in  the  fleet  prison.  Temp. 
Edw.  I.    Mcholson's  Historical  English  Library,  225. 

FLIGHERS,  Masts  for  ships,  Mon.  Angl.  torn.  Up.  799. 
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FLIGHT,  For  crimes  committed.    See  Fugam  fecit. 

FLOOD  MARK,  The  mark  which  the  sea  makes  on  the  #hore, 
at  flowing  water  and  the  highest  tide:  it  is  also  called  high-vmter 
mark. 

FLORENCE,  An  ancient  piece  of  English  gold  coin :  every 
pound  weight  of  old  standard  gold  was  to  be  coined  into  fifty  Py- 
renees, to  be  current  at  six  shillings  each  ;  all  which  made  in  tail 
fifteen  pounds,  or  into  a  proportionate  number  of  half florences  or 
quarter  pieces  ;  by  indenture  of  the  mint.    18  Edw.  11 L 

FLORIN,'  A  foreign  coin  ;  in  Spain,  4*.  4tf.  Germany,  2s.  4d.  and 
Holland,  2s. 

FLOTA  NAVIUM,  A  fleet  of  ships.  Rot.  Francia,  6  Rich 
Hi  m.21. 

FI^OTAGES,  Such  things  as  by  accident  swim  on  the  top  of 
great  rivers ;  the  word  is  sometimes  used  in  the  commissions  of 
water  bailiffs. 

FLOTSAM,  Is  where  a  ship  is  sunk  or  cast  away,  and  the 
goods  are  floating  upon  the  sea.  5  Rep.  106.  Flotsam,  jetsam, 
and  lagan  are  mentioned  together  ;  jetsam  being  where  any  thing 
is  cast  out  of  the  ship  when  in  danger,  and  the  ship  notwithstand- 
ing perisheth  ;  and  lagan  is  when  heavy  goods  are  thrown  over- 
board before  die  wreck  of  the  ship,  which  sink  to  the  bottom  of  the 
sea,  but  are  tied  to  a  cork  or  buoy  in  order  to  be  found  again.  5 
Rep.  106.  The  king  shall  have  flotsam,  jetsam  and  lagan,  when 
the  ship  is  lost,  and  the  owners  of  the  goods  arc  not  known  ;  but  not 
otherwise.  Fitz.  N.  B.  122.  Where  the  proprietors  of  the  goods 
may  be  known,  they  have  a  year  and  a  day  to  claim  flotsam.  I 
Keb.  657.  Flotsam,  jetsam,  isfc.  any  person  may  have  by  the 
king's  grant,  as  well  as  the  lord  admiral,  &c.  See  1  Comm.  292, 
and  this  Diet.  tit.  Wreck. 

FOC AGE,  focagium.~]    Housebote  or  fircbote. 

FOCAL,  A  right  of  taking  wood  for  firing.  Mon.  AngL  torn.  1 
p.  779. 

FODDER,  Sax.  foda,  i.  e.  allmentum.']  Any  kind  of  meat  for 
horses,  or  other  cattle :  among  the  feudists  it  was  used  for  a  pre^ 
rogative  of  the  prince,  to  be  provided  with  corn  and  other  meat  for 
his  horses,  by  his  subjects,  in  his  wars  or  other  expeditions.  Ho- 
torn  de  verb.  Feudal. 

FODERTORIUM,  Provision  or  fodder,  to  be  paid  by  custom 
to  the  king's  purveyor.    Cartular.  MS. 

FCENUS  NAUTICUM,  bottomry.  See  that  title  ;  and  tit.  In* 
surance.  r 

FQLS\,Fr.foissOn.]  Grass,  herbage.  Mon.  AngL  torn.  2.  >i.506. 

FOGAGE,  fogagium.~]  Fog  or  rank  after-grass,  not  eaten  in 
summer.    LL*  Fore  star.  Scot.  c.  16. 

FOITERERS,  Vagabonds,    Blount.    See  Faitaurs. 

FOLC-LANDS,  Sax.]  Copyhold  lands ;  so  called  in  the  time 
of  the  Saxons,  as  charter  lands  were  called  bocklands,  Kitch.  174* 
Falkland  was  terra  vulgi  or  popularity  the  land  of  the  vulgar  people, 
who  had  no  certain  estate  therein,  but  held  the  same  under  the 
rents  and  services  accustomed  or  agreed,  at  the  will  only  of  their 
lord  the  Thanes  and  it  was  therefore  not  put  in  writing,  but  ac- 
counted pradium  rusticum  et  ignobile.  Spelm.  of  Feuds,  cap.  5* 
See  this  Diet.  tit.  Copyhold,  Tenure,  Bockland. 
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FOLC-MOTE,  or  FOLK-MOTE,  Sax:  folgemot,  conventua 
fiQfiuti.~\  Is  compounded  of  folk,  fiopulua,  and  mote  or  gemote,  con* 
venire ;  and  signified  originally,  as  Somner  in  his  Saxon  dictionary 
*ays,  a  general  assembly  of  the  people  to  consider  of,  and  order 
matters  of  the  commonwealth.  See  Leg.  Edw.  Con/ess.  cap,  35. 
Sfielman  says  the  folcmote  was  a  son  of  annual  parliament,  or  con- 
vention of  the  bishops,  thanes,  aldermen  and  freemen,  upon  every 
May-day  yearly ;  where  the  laymen  were  sworn  to  defend  one  an- 
other and  the  king,  and  to  preserve  the  laws  of  the  kingdom,  and 
then  consulted  of  the  common  safety.  But  Dr.  Brady  infers  from 
the  laws  of  our  Saxon  Kings  that  it  was  an  inferior  court,  held  be- 
fore the  king's  reeve  or  steward,  every  month  to  do  folk  right,  or 
compose  smaller  differences,  from  whence  there  lay  appeal  to  the 
superior  courts.  Brady* a  Gloss,  fi.  48.  Squire  seems  to  think 
the  folcmote  not  distinct  from  the  ahiremote,  or  common  general 
meeting  of  the  county.    AngL  Sax,  Gov.  1 55.  n. 

Manwood  mentions  folcmote  as  a  court  holden  in  London,  where- 
in all  the  folk  and  people  of  the  city  did  complain  of  the  mayor 
and  aldermen,  for  misgovernment  within  the  said  city :  and  this 
word  in  Stowe'a  time  continued  in  use  among  the  Londoners;  and 
denoted  celebrem  ex  tota  civitate  conventum.    Stowe'a  Survey, 

According  to  Kennet,  the  folkmoie  was  a  common  council  of  all 
the  inhabitants  of  a  city,  town  or  borough,  convened  often  by  sound 
of  bell  to  the  mote-hall  or  house;  or  it  was  applied  to  a  larger  con- 
gress of  all  the  freemen  within  a  county,  called  the  shire-mote, 
where  formerly  all  knights  and  military  tenants  did  fealty  to  the 
king,  and  elected  the  annual  sheriff  on  the  first  of  October;  till  this 
popular  election,  to  avoid  tumults  and  riots,  devolved  to  the  king's 
nomination.  After  which  the  city  folkmote  was  swallowed  up  in  a 
select  committee  or  common  council,  and  the  county  folkmote,  in 
the  sheriff's  tourn  and  assises.  The  word  folkmote  was  also  used 
for  any  kind  of  popular  or  public  meeting  ;  as  of  all  the  tenants 
at  the  court-leet  or  court-baron,  in  which  signification  it  was  of  a 
less  extent.  Paroch.  Antiq.  120.  See  further,  this  Diet.  tit.  Par- 
liament. 

FOLD  AGE  and  FOLD  COURSE,  A  liberty  to  fold  sheep,  &c. 
See  Faldage,  Faldfee. 

FOLGARII,  Menial  servants;  Bract,  lib.  3.  tract  2.  c.  10. 
House-keepers  by  the  Saxons,  were  called  husfastene,  and  their 
servants  or  followers,  folgh eres  or  folgeres.    LL.  Hen.  I.  c.  9. 

FOOL,  A  natural ;  one  so  from  the  time  of  his  birth.  See  tit. 
Idiots  and  Lunatics. 

FOOT  of  a  FINE.    See  tit.  Fine  of  Lands. 

FOOT-GELD.  From  Sax.  fot,  fies;  and  geldan,  solvere.  Pedis 
redemfitio.~\  An  amercement  for  not  cutting  out  and  exfieditating 
the  balls  of  great  dogs'  feet  in  the  forest :  to  be  quit  of  foot-geld 
is  a  privilege  to  keep  dogs  within  the  forest  unlawed,  without  pu- 
nishment.   Manwood,  par.  I.  fi.  86.    See  tit.  Forest. 

FORAGE,  Fr.  fourage.~]  Hay  and  straw  for  horses,  particular- 
ly for  the  use  of  horse  in  an  army. 

FORAGIUM,  Straw  when  the  corn  is  thrashed  out.  Cowel. 

FO RB ALK,  forbalka.']    Lying  forward  or  next  the  highway. 
Petr.  Blesensis  Contin.  Mat.  Croyland,  ju  116. 
1 
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FORBARRE,  To  bar  or  deprive  one  of  a  thing  for  ever.  Sec 
Stats.  9  Rich.  II.  c.  2.    6  Hen.  VI.  e.  4. 

FORBATUDUS,  The  aggressor  slain  in  combat. 

FORBISHER  of  ARMOUR,  forbatorl\  Si  qui*  forbator  arma 
oficujua  suacefierity  ad  fvurgandumy  tfc.  LL.  4iure<fi,M$.  c.  22. 

FORCE,  via.']  Is  most  commonly  applied  in  fiejovem  partem^ 
the  evil  part,  and  signifies  any  unlawful  violence.  It  is  defined  by 
West  to  be  an  offence,  by  which  violence  is  used  to  things  or  per- 
sons; and  he  divides  it  into  simple  and  compounds  simple  forcey  is 
that  which  is  so  committed  that  it  hath  no  other  crime  accompa- 
nying it;  as  if  one  by  force  do  only  enter  into  another  man's  post 
session,  without  doing  any  other  unlawful  act :  mixed  or  compound 
forccy  is  when  some  other  violence  is  committed  with  such  a  feet, 
which  of  itself  alone  is  criminal ;  as  where  any  one  by  force  enters 
into  another  man's  house,  and  kills  a  man,  or  ravishes  a  woman,  &c. 
And  he  makes  several  other  divisions  of  this  head.  H  est.  Symbol, 
pa.  2.  sect.  65.  Lord  Coke  says,  there  is  also  a  force  imfiiied  in  law  ; 
as  every  trespass,  rescous,  or  disseisin,  impJieth  it ;  and  an  actual 
Jbrce,  with  weapons,  number  of  persons,  &c.  where  threatening  is 
used  to  the  terror  of  another*  Co.  Lin.  257.  By  law  any  person 
may  enter  a  tavern  ;  and  a  landlord  may  enter  his  tenant's  house 
to  view  repairs,  &c.  But  if  he  that  enters  a  tavern,  commits  any 
force  or  violence  z  or  he  that  enters  to  view  repairs,  brtaketh  the 
house,  &c.  it  shall  be  intended  that  they  entered  for  that  purpose.  8 
Rep.  146.  All  force  is  against  the  law;  and  it  is  lawful  to  repel 
force  by  force:  there  is  a  maxim  in  our  law,  quod  alias  bonum  et 
juatum  eaty  si  per  vim  vd  fraudem  petatur,  malum  et  mjustum  eat. 
3  Rep.  78.  Where  a  crime  in  itself  capital,  is  endeavoured  to  bo 
committed  by  force,  it  is  lawful  to  repel  that  force  by  the  death 
of  the  party  attempting*    4  Comm.  161.    See  tit.  Murder. 
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An  offence  against  the  public  peace,  which  is  committed  by  vi- 
olently taking-  or  keeping  possession  of  lands  and  tenements,  with 
menaces,  arms  and  force,  and  without  the  authority  of  the  law ; 
whereby  he  who  hath  right  of  entry  is  barred  or  hindered.  See 
4  Comm.  148.  At  common  law  any  one  who  had  a  right  of  entry 
into  lands,  Sec.  might  regain  possession  thereof  by  force ;  but  this 
liberty  being  much  abused,  to  the  breach  of  the  public  peace,  it 
was  found  necessaiy  that  it  should  be  restrained.  By  stat,  5  Rich* 
II.  st.  1.  c.  8.  all  forcible  entries  are  punished  with  imprisonment 
and  ransom  at  the  king's  will.  And  by  stats.  15  Rich.  II.  c,  2.  8 
Hen.  VI.  c.  9.  31  Eliz.c.  II.  21  Jac.  I.  c.  15.  upon  any  forcible 
entry  or  forcible  detainer  after  peaceable  entry  into  any  lands,  (or 
benefices  of  the  church,)  one  or  more  justices  of  die  peace,  taking 
sufficient  power  of  the  county,  may  go  to  the  place,  and  there  record 
the  force  upon  his  own  view,  as  in  case  of  riots ;  and  upon  such 
conviction  may  commit  the  offender  to  gaol  till  he  makes  fine  and 
ransom  to  the  king.  And  moreover  the  justice  or  justices  have 
power  to  summon  a  jury  to  try  the  forcible  entry  or  detainer  com- 
plained of:  and  if  tie  same  be  found  by  that  jury,  then  besides 
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the  fine  on  the  offender,  the  justices  shall  make  restitution,  by  the 
sheriff,  of  the  possession,  without  inquiring  into  the  merits  of  the 
.  title ;  for  the  force  is  the  only  thing  to  be  tried,  punished  and  re- 
medied  by  them  ;  and  the  same  may  be  done  by  indictment  at  the 
general  sessions.  But  this  provision  <loes  not  extend  to  such  as 
endeavour  to  maintain  possession  by  force,  where  they  themselves  f 
or  their  ancestors  have  been  in  peaceable  enjoyment  of  the  lands, 
&c  for  three  years  immediately  preceding,  4  Comm.  148.  And 
this  may  be  alleged  in  stay  of  restitution,  and  restitution  is  to  be 
stayed  till  that  be  tried,  if  the  other  will  traverse  the  same,  &c. 
Dalt.  312.    See  T.  Raym.  85.    1  Sid.  149.    Salk.  260. 

Indictment  for  forcible  entry  must  be  laid  of  lib  erum  tenementum, 
Wc.  to  have  restitution  by  stats.  15  Rich.  II.  c.  2,  8  Hen.  VI.  -c.  9. 
&c.  But  by  stat.  21  Jac.  Lc.  15.  justices  of  peace  may  give  like 
restitution  of  possession  to  tenants  for  years,  tenant  by  elegit,  sta- 
tute staple,  &c.  and  copyholders,  as  to  freeholders,  since  which 
statute  the  estate  of  the  person  ousted  must  be  stated ;  for  perhaps 
he  is  only  tenant  at  will.  Semb.  1  Salk.  260.  R.  1  Sid.  102.  See 
further,  as  to  what  shall  be  a  good  indictment,  Com.  Dig.  title  For* 
cible  Mntry,  (D.  4.) 

Having  said  thus  much  generally,  we  may  proceed  more  par- 
ticularly to  inquire, 

I.  What  shall  be  deemed  a  Forcible  Entry  and  Detainer  under 
th e foregoing  Sta tutes. 
II.  What  Remedy  is  firovided  in  such  Cases. 

L  By  stat.  5  Rich.  II. st.  1.  c.  8,  "None  shall  make  any  entry,  into 
any  lands  or  tenements,  (or  benefice  of  holy  church,  stat.  15  Rich.  II. 
c.  2.  or  other  possessions,  stat.  8  Hen.  VI.  c.  9.  %  2.)  but  where 
entry  is  given  by  the  law ;  and  in  such  case  not  with  strong  hand 
or  with  multitude  of  people,  but  only  in  peaceable  and  easy  manner; 
on  pain  of  imprisonment  and  ransom  at  the  king's  will. 

When  one  or  more  persons  armed  with  unusual  weapons  violent- 
ly enter  into  the  house  or  land  of  another  ;  or  where  they  do  not 
enter  violently,  if  they  forcibly  put  another  out  of  his  possession  ; 
or  if  one  enters  another's  house,  without  his  consent,  although  the 
door  be  open,  &c.  these  are  all  forcible  entries  punishable  by  law. 
Co.  Litt.  257.  So  when  a  tenant  keeps  possession  of  the  land  at 
the  end  of  his  term  against  the  landlord,  it  is  a  forcible  detainer. 
And  if  a  lessee  takes  a  new  lease  of  another  person,  whom  he  con- 
ceives to  have  better  title,  and  at  the  end  of  the  term  keeps  possession 
against  his  own  landlord,  this  is  a  forcible  detainer.  Cro.  Jac.  199. 
Also  persons  continuing  in  possession  of  a  defeasible  estate  after 
the  title  is  defeated,  are  punishable  for  forcible  entry  ;  for  continu- 
ing in  fiossession  afterwards,  amounts  in  law  to  a  new  entry.  Co.  Litt. 
256,  257.  And  an  infant  or feme  covert  may  be  guilty  of  forcible 
entry  within  the  statutes  in  respect  of  violence  committed  by  them 
m  person  :  but  not  for  what  is  done  by  others  at  their  command, 
their  commands  being  void,    Co.  Litt.  257.  357. 

If  a  man  have  two  houses  next  adjoining,  the  one  by  a  defeasi- 
ble title,  and  the  other  by  a  good  title  ;  and  he  uses  force  in  that 
he  hath  by  the  good  title  to  keep  persons  out  of  the  other  house, 
this  is  a  forcible  detainer.  2  Shcfi.  Abr.  203.    A  man  enters  into 
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the  house  of  another  by  the  windows,  and  then  threateneth  the 
party*  and  he  for  fear  doth  leave  the  house,  it  is  a  forcible  entry  : 
so  if  one  enter  a  house  when  no  person  is  therein,  with  armed  men, 
&c.  Moor,  Cos.  105.  If  a  person  after  peaceable  entry,  shall  make 
use  of  arms  to  defend  his  possession,  &c.  it  will  be  forcible  detainer  : 
a  man  puts  another  out  of  his  house  by  force,  if  he  then  puts  in 
one  of  his  servants  in  a  peaceable  manner,  who  keeps  out  the  party, 
&c.  it  will  be  a  forcible  entry,  but  not  a  detainer ;  but  if  himself 
remaineth  there  with  force,  this  makes  a  forcible  detainer.  If  I 
hear  that  persons  will  come  to  my  house  to  beat  me,  &c.  and  I 
take  in  force  to  defend  myself,  it  is  no  forcible  detainer  ;  though 
where  they  are  coming  to  take  lawful  possession  only,  it  is  other- 
wise.   2  Shefu  203. 

This  offence  may  be  committed  of  a  rent,  as  well  as  of  a  house 
or  land :  as  where  one  comes  to  distrain,  and  the  tenant  threatens 
to  kill  him,  or  forcibly  makes  resistance,  &c.  2  Shefi.  201.  But 
forcible  entry  cannot  be  of  a  wn^or  other  easement ;  or  of  a  com- 
mon or  office.  1  Hawk,  P.  C.  So  no  man  can  be  guilty  of  forci- 
ble entry y  for  entering  with  violence  into  lands  or  houses  in  his  own 
sole  possession  at  the  time  of  entry ;  as  by  breaking  open  doors, 
&c.  of  his  house  detained  from  him  by  one  who  has  the  bare  cus- 
tody of  it ;  but  joint-tenants,  or  tenants  in  common,  may  be  guilty 
of forcible  entry,  and  holding  out  their  companions.  A  person  is 
not  guilty  of  a  forcible  detainer,  by  barely  refusing  to  go  out  of  a 
house,  and  continuing  therein  in  despite  of  another.  And  no 
words  alone  can  make  &  forcible  entry,  although  violent  and  threat- 
ening, without  force  used  by  the  party.    I  UlL  Abr.  514. 

A  forcible  entry  may  be  committed  by  a  single  person  as  well 
as  by  twenty,  and  all  who  accompany  a  man  when  he  makes  a 
forcible  entry,  shall  be  adjudged  to  enter  with  him,  whether  they 
actually  come  upon  the  lands  or  not.    I  Hawk.  P.  C.  c.  64. 

The  same  circumstances  of  violence  or  terror  which  will  make 
an  entry  forcible  will  make  a  detainer  forcible  also.  And  a  detain- 
er may  be  forcible  whether  the  entry  were  forcible  or  not.  1 
Hawk.  P.  C.  c .  64. 

If  a  justice  of  peace  come  to  view  a  force  in  a  house,  and  they 
refuse  to  let  him  in  ;  this  of  itself  will  make  a  forcible  detainer  m 
all  cases  ;  but  it  must  be  upon  complaint  made,  Dalt.  312. 

II.  The  remedy  may  be  by  action  ;  or  by  justices  of  peace  upon 
view  ;  or  by  indictment  or  inquisition. 

By  stat.  8  Hen,  VI.  c  9.  §  6.  "  If  any  person  be  put  out  or  dis- 
seised of  any  lands  or  tenements  in  forcible  manner,  or  put  out 
forcibly,  and  after  holden  out  with  strong  hand,  the  party  grieved 
shall  have  assise  of  novel  disseisin,  or  writ  of  trespass  against  the 
disseisor;  and  if  he  recover,(or  if  any  alienation  be  made  to  defraud 
the  possessor  of  his  right,  which  is  also  declared  by  the  statute 
to  be  void,)  he  shall  have  treble  damages,  and  the  defendant  shall 
also  make  fine  and  ransom  to  the  king." 

But  in  an  action  on  this  statute  if  the  defendant  make 
title  which  is  found  for  him,  he  shall  be  dismissed  without  any  in- 
quiry concerning  the  force ;  however  punishable  he  may  be  for 
that  at  the  king's  suit.    1  Hawk.  P.  C.  JDalt.  c.  129. 

If  in  trespass  or  assise  upon  this  statute  the  defendant  is  con- 
demned by  non  sum  informatus  ;  he  shall  pay  treble  damages  ancF 
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treble  costs;  adjudged,  and  affirmed  in  error.  For  the  words  of  the 
statute  give  them  where;  the  recovery  is  by  terdict,  or  otherwise 
ifl  due  manner.    Jenh.  Cent.  197. 

The  party  grieved  if  he  will  lose  the  benefit  of  his  treble  dama- 
ges and  costs  maybe  added  and  have  the  assistance  of  the  justices 
at  the  general  sessions  by  way  of  indictment  on  this  same  statute. 
Which  being  found  there,  he  shall  be  restored  to  his  possession  by 
a  writ  of  restitution  granted  out  of  the  same  court  to  the  sheriff. 
Dalt.  c.  129. 

Indictment  of  forcible  entry  Mies  not  only  for  lands,  but  for  tithes  * 
also  for  rents :  but  not  against  a  lord  entering  a  common  with 
force,  for  which  the  commoner  may  not  indict  him,  because  it  is 
his  own  land.    Cro.  Car.  201.  486. 

For  a  more  speedy  remedy  the  party  grieved  may  complain  to 
any  one  justice,  or  to  a  mayor,  sheriff  or  bailiff,  within  their  liber- 
ties ;  and  it  is  provided  by  stats.  15  Rich.  II.  c.  2.  8  Hen.  VI.  e.  9* 
that  after  complaint  made  to  such  justiceT  &c.  he  shall,  within  a 
convenient  time,  at  the  costs  of  the  party  grieved,  take  sufficient 
power  of  the  county,  and  go  to  the  place  where  such  force  was 
made,  and  if  he  shall  find  such  force,  shall  cause  the  offenders  to  be 
arrested,  and  make  a  record  of  such  force  by  him  viewed;  and  the 
offenders  so  arrested  shall  be  put  in  the  next  gaol,  there  to  abide 
convict  by  the  record  of  the  same  justice  until  they  have  made 
fine  and  ransom  to  the  king. 

As  to  restitution  to  the  party  injured,  it  is  enacted  by  the  said 
Stat.  8  Hen.  VI.  e.  9.  that  though  the  persons  making  such  entry  be 
present,  or  else  departed  before  the  coming  of  the  justice,  he  may*, 
notwithstanding,*^  some  town  next  to  the  tenements  so  entered:, 
or  in  some  other  convenient  place,  have  power  to  inquire  by  a 
jury  of  the  county  as  to  the  persons  making  such  forcible  entry  and 
detainer;  and  the  justice  may  make  his  precept  to  the  sheriff,  who 
is  to  summon  the  jury.  And  if  such  forcible  entry  or  detainer  be 
found  before  such  justice*  then  the  said  justice  shall  cause  toreseise 
the  lands  and  tenements  so  entered  or  holden,  and  shall  restore 
the  party  put  out  to  the  full  possession  of  the  same*  And  by  the 
stat.  31  Eliz.  c.  11.  if  on  an  indictment  of  forcible  entry,  &c,  it  is 
found  against  the  party  inflicted,  he  shall  pay  such  costs  and  dama- 
ges as  the  judges  or  justices  shall  assess. 

"  Under  the  above  stat.  15  Rich.  IL  c.  2.  any  justice  of  the  peace  upon 
view  of  the/or^,  may  make  a  record  of  it,  and  commit  the  offend- 
er. And  this,  without  a  writ  directed  to  him  to  execute  the  statutes : 
and  upon  any  information  without  a  complaint  of  the  party.  So 
every  justice  may  take  the  sheriff,  and  ftosse  comitatm,  to  restrain  : 
or  he  may  break  open  a  house  to  remove  the  forte*  Dalt.  e*  44* 
The  record  made  by  c  justice  upon  view,  shall  be  a  conviction, 
and  is  not  traversable  :  and  ought  to  be  certified  to  -B.  R*  or  the 
next  assises,  or  quarter  sessions.  And  if  a  defect  appears,  in  the 
conviction,  to  B.  R.  it  shall  be  quashed.  1  Sid.  156.  See  8  Co.  121. 
The  justices  have  power  to  fine  on  view ;  but  are  not  bound  to  do 
it  on  the  spot,  but  may  take  a  reasonable  time  to  consider.  See 
Str.  794.  Ld.  Raym.  1515. 

The  justices,  on  fortible  detainer,  may  punish  the  force  upon 
view,  and  fine  and  imprison  the  offenders.  156.  And  it  hath 
been  held,  that  m  forcible  entry  and  detainer,  the  jury  are  to  find  all 
or  none;  and  not  the  detainer,  without  the  forcible  entry.  I  Kent.  25. 
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An  indictment  will  lie  at  common  law  for  a  forcible  entry,  though 
generally  brought  on  the  above  statutes.  But  it  must  show  on  the 
face  of  it  sufficient  actual  force.  3  Burr,  1702.  1732.  8  Term 
Refi,  K.  B.  357. 

An  indictment  for  a  forcible  detainer ought  to  show,  that  the 
tntry  was  peaceable,  Cro. -Jac.  15 i. 

Indictments  for  forcible  entry  must  set  forth,  that  the  entry  was 
manuforti,  to  distinguish  this  offence  from  other  trespasses  vi  et 
armisf  and  there  are  many  niceties  to  be  observed  in  drawing  the 
indictment,  otherwise  it  will  be  quashed.  Cro.  Jac.  461.  Bait. 
298.  There  must  be  certainty  in  this  indictment ;  and  no  repug- 
nancy, which  is  an  incurable  fault.  An  indictment  of  forcible  entry 
was  quashed,  for  that  it  did  not  set  forth  the  estate  of  the  party  : 
so  where  the  defendant  hath  not  been  in  possession  fieoceably  three 
years  before  the  indictment,  without  saying  before  the  indictment 
found,  &c.  And  force  shall  not  be  intended  when  the  judgment 
is  generally  laid,  for  it  must  be  always  expressed.  2  JVels.  Abr. 
867.  869. 

The  justice  may  make  restitution  (after  inquisition  found)  to  the 
party  ousted,  by  himself,  or  by  his  precept  to  the  sheriff.  T.  Raym. 
85.  Carth.  496.  So  restitution  shall  be  made  upon  an  indictment 
at  the  quarter  sessions.    H.  P.  C,  140. 

An  indictment  of  forcible  entry  may  be  removed  from  before 
justices  of  peace  into  the  court  of  B,  R.  coram  regey  which  court 
may  award  restitution.  1 1  Rep.  65.  See  Ann,  174.  Latch.  172. 
4  Inst.  176.  And  the  justices  before  whom  such  indictment  was 
found,  may,  after  traverse  tendered,  certify  or  deliver  the  indict* 
ment  into  the  King's  Bench*  and  refer  the  proceeding  thereupon 
to  the  justices  of  that  court. 

So  justices  of  gaol  delivery,  upon  an  indictment  before  them. 
So  re-restitution  shall  be,  after  an  ill  restitution  awarded.  Sou, 
68.  Cro.  Jac.  15 1.  So  restitution  shall  be  to  a  disseisor  ousted  by 
the  force  of  the  disseisee.  To  a  lessee,  though  the  lessor,  who 
was  disseised  thereby,  opposes  it.  To  a  copyholder,  though  his 
lord  opposes  it.  Vide  Dolt.  c.  132.  Contra  before  stat.  21  Jac*  c. 
15.  See  Dyer,  142.  a.  in  marg. 

A  copyholder  cannot  be  disseised*  because  he  hath  no  freehold  in 
his  estate ;  but  he  may  be  expelled.  And  a  copyhold  tenant  may 
be  restored,  where  he  is  wrongfully  expelled ;  but  if  the  indict- 
ment be  only  of  disseisin,  as  he  may  not  be  disseised,  there  can  be 
no  restitution  but  at  the  prayer  of  him  who  hath  the  freehold.  Yelv. 
81.  Cro.  Jac.  41.  Possession  of  the  termor  is  the  possession  of 
him  in  reversion ;  and  when  a  lessee  for  years  is  put  out  of  pos- 
session by  force,  restitution  must  be  to  him  in  reversion,  and  not 
to  the  lessee ;  and  then  his  lessee  may  re-enter.  1  Leon.  327 
A  termor  may  say  that  he  was  expelled,  and  his  landlord  in  rever- 
sion disseised  ;  or  rather  that  the  tenant  of  the  freehold  is  dissei- 
sed, and  he,^he  lessee  for  years,  expelled.  4  Mod,  248.  2  JVels, 
Abr,  869,  If  a  disseisee  within  three  years  makes  a  lawful  claim! 
this  is  an  interruption  of  the  possession  of  the  disseisor.  H.  P,  C. 
139.  Though  it  hath  been  adjudged,  that  it  is  not  the  title  of  the 
possessor,  but  the  possession  for  three  years,  which  is  material 
Sid.  149.  Since  the  stat.  5  RichM.  st.  1.  c.  8.  if  one  be  seised  of  lands, 
and  another  having  good  right  to  enter,  doth  accordingly  enter 
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teanuforti,  he  may  he  indicted  notwithstanding  his  right,  &c%  3 
Salk*  170*  For  SLford^e  detainer  only  it  is  said  there  is  no  restitu- 
tion ;  the  plaintiff  never  having  been  in  possession.  1  Vent.  23. 
Sid.  97.  99. 

No  restitution  shall  be  awarded  to  an  advowson,  common,  rent, 
&c.  for  it  shall  only  be  to  land.  Dalt.  c.  44.  Nor  where  he,  who 
used  force,  has  the  possession  by  operation  of  law:  as  if  a  dissei- 
see enters,  and  afterwards,  by  force,  ousts  his  disseisor,  the  posses* 
sion  shall  not  be  restored  *  for  it  was  revested  in  the  disseisee  by 
his  entry,  Dalt.  c.  132.  Nor,  if  a  lessor  enters  by  force,  upon  the 
lessee,  for  a  forfeiture ;  nor  to  any  other  than  him  who  was  ousted 
by  force,  or  to  his  heir.  Salk.  587.  Or  any  abator,  after  the  death 
of  the  ancestor.  Dalt.  c.  132.  Nor  if  the  party  tenders  a  traverse 
to  the  inquisition.  1  Sid.  287.  Upon  a  certiorari  delivered  to  remove 
an  indictment,  it  shall  be  stayed.  H.  P.  C.  141.  Or  if  the  indict- 
ment appears  insufficient.  H.  P.  C.  140.,  And  in  such  case  resti~ 
tution  granted  may  be  stayed  before  execution.  H.  P.  C.  \40«  So 
restitution  shall  not  be,  after  a  conviction  by  a  justice  upon  his  view. 
1  Vent.  308.  Nor  by  justices  of  assise,  gaol  delivery,  or  justices  of 
peace;  if  the  indictment  was  not  found  before  them.  H.  P.  C.  140. 
Dalt.  c.  44*  131.  So  restitution  shall  not  be,  unless  immediately; 
not  four  or  five  years  afterwards.    Carth.  496. 

A  record  of  justices  of  peace  of  forcible  entry,  is  not  traversa- 
ble ;  but  the  entry  and  force,  &x.  may  be  traversed  in  writing,  and 
the  justices  may  summon  a  jury  for  trial  of  the  traverse.  1  Salk* 
353-  The  finding  of  the  force  being  in  nature  of  a  presentment 
by  the  jury,  is  traversable  ;  and  if  the  justices  of  peace  refuse  the 
traverse,  and  grant  restitution,  on  removing  the  indictment  into  B. 
R.  there  the  traverse  may  be  tried ;  and  on  a  verdict  found  for  the 
party,  Sec.  a  re-restitution  shall  be  granted.  Sid.  287.  2  Salk.  588. 
If  no  force  is  found  at  a  trial  thereof  before  justices,  restitution  is 
not  to  be  granted ;  nor  shall  it  be  had  till  the  force  is  tried ;  nor 
ought  the  justices  to  make  it  in  the  absence  of  the  defendant*  with- 
out calling  him  to  answer.   1  Hawk*  P.  C.  c.  64. 

No  other  justices  of  peace  but  those  before  whom  the  indict- 
ment was  found,  may,  either  at  sessions,  or  out  of  it,  award  resti- 
tution; the  same  justices  may  do  it  in  person,  or  make  a  precept 
to  the  sheriff  to  do  it,  who  may  raise  the  power  of  the  county  to 
assist  him  in  executing  the  same.  1  Hawk.  P.  C.  c.  64.  And  the 
same  justices  of  peace  may  also  supersede  the  restitution,  before 
it  is  executed ;  on  insufficiency  found  in  the  indictment,  &c.  But 
no  other  justices,  except  of  the  court  of  B.  R.  A  certiorari  from 
B.  R.  is  a  supersedeas  to  the  restitution  ;  and  the  justices  of  B.  R. 
may  set  aside  the  restitution  after  executed,  if  it  be  against  law,  or 
irregularly  obtained,  &c.  I  Salk.  154.  If  justices  of  peace  exceed 
their  authority,  an  information  may  be  brought  against  them.  A 
conviction  for  forcible  entry,  before  a  fine  is  set,  may  be  quashed 
en  motion ;  but  after  a  fine  is  set,  it  may  not ;  the  defendant  must 
bring  writ  of  error.    2  Salk.  450. 

If  a  plaintiff  proceeds  not  criminally  by  indictment  for  forcible 
entry i  but  commences  a  civil  action  on  the  case,  on  stat.  8  Hen. 
VI.  c.  9.  the  defendant  is  to  plead  not  guilty;  or  may  ftlead  any 
special  matter,  and  traverse  the  force;  and  the  plaintiff  in  his  re- 
plication must  answer  the  special  matter,  and  not  the  traverse ; 
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and  if  it  be  found  against  the  defendant,  he  is  convicted  of  the 
force  of  course ;  whereupon  the  plaintiff  shall  recover  treble  da- 
mages and  costs.    3  Salk.  169. 

A  reversioner  cannot  bring  action  of  forcible  entry,  because  he 
cannot  be  expelled,  though  he  may  be  disseised.  Dyer,  141,  The 
Words  in  the  writ  to  maintain  the  action  are,  that  the  defendant 
eeopulit  et  disseisivit,  &c.  yet  it  is  said  that  every  disseisin  implies 
an  expulsion  in  forcible  entry.  Cro.  Jtto.  31. 

Though  forcible  entry  is  punishable  either  by  indictment  or 
action,  the  action  is  seldom  brought,  but  the  indictment  often. 
But  in  many  cases  it  may  be  much  more  for  the  benefit  of  the 
party  to  bring  the  action. 

If  a  forcible  entry  or  detainer  shall  be  made  by  three  persons 
or  more,  it  is  also  a  riot,  and  may  be  proceeded  against  as  such, 
tf  no  inquiry  hath  before  been  made  of  the  force.  Dalt.  r. 
44. 

See  further  on  this  subject.  1  Hawk.  P.  C  c.  64.  at  length ;  and 
Bum'*  Justice,  tit.  Forcible  Entry. 

FORCIBLE  MARRIAGE,  See  this  Diet.  tit.  Marriage,  Guar- 
dian. 

FORD,  forda."]  A  shallow  place  in  a  river.  Mon.  Ang>  torn,  \.p. 
657.    See  tit.  Ferry. 

FORDOL,  from  Sax.  fort,  before,  and  dale,  a  part  or  portion.] 
A  butt  or  head-land,  shooting  upon  other  bounds, 

FORECHEAPUM,  from  Sax./ore,  ante,  and  ceapean,  i.  e.  nun* 
dinari  emere.~]  Preemption.  Chron.  Brampton,  col.  897,  898.  LL. 
Mthelredi,  c.  23. 

FORECLOSED,  Shut  out  or  excluded;  as  the  barring  the 
equity  of  redemption  on  mortgages,  Sec.   See  tit.  Mortgage. 

FOREGOERS,  The  king's  purveyors;  they  were  so  called 
from  their  going  before  to  provide  for  his  household.    36  Edw. 

hi.  s. 

FOREIGN,  Fr.foraign.  Lat.  forinsecus,  extraneusJ]  Strange  or 
outlandish,  of  another  country,  or  society;  and  in  our  law,  is  used 
adjectively,  being  joined  with  divers  substantives  in  several  senses. 
Xitch.  126. 

Foreign  attachment,  See  tit.  Attachment,  foreign. 

Foreign  court,  At  Lemster  (anciently  called  Le ominster,)  there 
is  the  borough  and  the  foreign  court;  which  last  is  within  the  ju- 
risdiction of  the  manor,  but  not  within  the  liberty  of  the  bailiff  of 
the  borough  ;  so  there  is  ^foreign  court  of  the  honour  of  Glouce- 
ster. Claus.  8  Edw.  II.  Foreign  bought  and  sold  was  custom  within 
the  citv  of  London,  which  being  found  prejudicial  to  the  sellers  of 
cattle  in  Smithfeld,  was  abolished. 

Foreign  kingdom,  foreign  laws  and  customs.  A  foreign 
kingdom  is  one  under  the  dominion  of  a  foreign  prince ;  so  that 
Ireland,  or  any  other  place,  subject  to  the  crown  of  England,  can- 
not with  us  be  called  foreign;  though  to  some  purposes  they  are 
distinct  from  the  realm  of  England.  If  two  of  the  king's  subjects 
fight  in  a  foreign  kingdom,  and  one  of  them  is  killed,  it  cannot  be 
tried  here  by  the  common  law :  but  it  may  be  tried  and  determined 
in  the  court  of  the  constable  and  marshal,  according  to  the  civil  law; 
or  the  feet  may  be  examined  by  the  privy  council,  and  tried  by 
commissioners  appointed  by  the  king  in  any  county  of  England,  by 
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atat.  33  Hen.  VIII.  c.  23.  3  Inst.  48.  One  Hutchinson  killed  Mr. 
Coison  abroad  in  Portugal,  for  which  he  was  tried  there  and  ac- 
quitted, the  exemplification  of  which  acquittal  he  produced  under 
the  great  seal  of  that  kingdom;  and  the  king  being  willing  he 
should  be  tried  here,  referred  it  to  the  judges,  who  all  agreed, 
that  the  party  being  already  acquitted  by  the  laws  .of  Portugal, 
could  not  be  tried  again  for  the  same  fact  here.    3  Keb.  785. 

If  a  stranger  of  Holland,  or  any  foreign  kingdom,  buys  goods  at 
London,  and  gives  a  note  under  his  hand  for  payment,  and  then 
goes  away  privately  into  Holland;  the  seller  may  have  a  certificate 
from  the  lord  mayor,  on  proof  of  sale  and  delivery  of  the  goods  3 
upon  which  the  people  of  Holland  will  execute  a  legal  process  on 
the  party.  4  Inst,  38.  Also  at  the  instance  of  an  ambassador  or 
consul,  such  a  person  of  England,  or  any  criminal  against  the  laws 
here,  may  be  sent  from  a  foreign  kingdom  hither.  Where  a  bond 
is  given,  or  contract  made  in  a  foreign  kingdom,  it  may  be  tried 
in  the  king**  bench,  and  laid  to  be  done  in  any  place  in  England. 
Hob.  \U    2  Bulst.  322. 

An  agreement  made  in  France,  on  two  French  -persons  marry- 
ing, touching  the  wife's  fortune,  has  been  decreed  here  to  be 
executed,  according  to  the  laws  of  England;  and  that  the  husband 
surviving  should  have  the  whole;  but  relief  was  first  given  for  a 
certain  sum,  and  the  rest  to  be  governed  by  the  custom  of  Paris. 
Preced.  Chanc.  207,  208. 

A.  and  B.  being  inhabitants  of  the  United  States  of  Amenta, 
While  those  states  were  colonies  of  Great  Britain,  and  before  the 
rebeHion  of  them  as  colonies,  B.  executes  a  bond  to  A.  During 
the  rebellion,  after  the  declaration  of  independence  by  the  Ameri- 
can congress,  but  before  the  independence  of  America  was  acknow- 
ledged by  Great  Britain,  both  parties  are  attainted;  their  property 
confiscated,  and  vested  in  the  respective  states  of  which  they 
were  inhabitants,  by  the  legislative  acts  of  those  states  then  in  rebel- 
lion, and  a  fund  provided  for  the  payment  of  the  debts  of  B.  After- 
wards the  independence  of  America  is  acknowledged  by  Great 
Britain.  Under  all  these  circumstances  A.  may  maintain  an  ac- 
tion on  the  bond  against  B.  in  England.  Pari.  Cases,  8vo.  Judg* 
ment  of  the  court  of  king's  bench  (affirming  the  judgment  of  C. 
P.)  affirmed. 

Though  all  these  judgments  appear  unanimous,  the  two  former, 
and  perhaps  all  three  of  them,  were  given  in  some  measure  upon 
different  grounds.  But  it  appears  upon  the  two  first  decisions  to 
be  a  principle  not  judicially  controverted,  that  "the  penal  laws  of 
one  country  cannot  be  taken  notice  of,  to  affect  the  laws  and  rights 
of  citizens  (or  subjects  of  such  country,  becoming  citizens)  of  an- 
other; the  penal  laws  of  foreign  countries  being  strictly  local,  and 
affecting  nothing  more  than  they  can  reach,  and  can  be  seized  by 
virtue  of  their  authority."  See  3  Term  Refl.  733.  735.  1  H 
Black.  Refi.  135. 

In  the  case  of  Dudley  v.  Folliott,  the  court  having  no  doubt 
about  the  law,  and  thinking  that  it  would  lead  to  the  discussion 
of  improper  topics,  would  not  fiermit  the  question  to  be  argued. 
That  was  the  case  of  a  covenant  in  a  conveyance  of  lands  in 
America,  made  during  the  time  of  the  rebellion,  (Afiril,  1780,) 
« that  the  grantor  had  a  legal  title,  and  that  the  grantee  might  peace- 
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ably  enjoy,  &c  without  the  least  interruption,  &c.  of  the  grantor 
and  his  heirs,  or  of  any  other  person  whomsoever."  The  court 
were  of  opinion  that  this  covenant  was  not  broken  by  the  states 
of  America  seising  the  lands,  as  forfeited,  for  an  act  done  previous 
to  the  conveyance,  notwithstanding  tjie  subsequent  acknowledg- 
ment of  independence,  3  Term  Refi.  584. 

A  foreigner  may  gain  a  settlement,  in  England  by  occupying  a 
tenement  of  10/.  a  year,  for  forty  days.    4  East's  Rep.  103. 

A  natural  born  subject  of  Great  Britain,  may  be  also  a  citizen 
of  a  foreign  country,  for  the  purposes  of  commerce,  and  entitled 
to  all  advantages  as  such  under  a  treaty  with  that  country—and 
the  circumstance  of  his  coming  over  to  Great  Britain  for  a  tern- 
porary  purpose,  does  not  deprive  him  of  those  advantages.  8  Term 
Rep.  K.  B.  31.  Affirmed  in  the  exphequer-chamber.  1  Bos.  & 
Pull.  430. 

As  to  the  effects  of  judgments  in  foreign  courts,  upon  the  pro- 
perty of  British  subjects  within  their  jurisdiction,  and  how  far  such 
judgments  shall  be  allowed  to  interfere  with  the  laws  of  this  coun* 
try,  see  H.  Black.  409.  &c. 
Foreign  opposes,  or  apposer,  see  Exchequer. 
Foreign  planta  hons  ;  anh  dominions  of  the  crown.  As  to  the 
former  of  these,  see  this  Diet.  tit.  Plantations.    As  to  any  foreign 
dominions  which  may  belong  to  the  person  of  the  king  by  heredi- 
tary descent,  by  purchase  or  other  acquisition,  as  the  territory  of 
Hanover  and  his  majesty's  other  property  in  Germany;  as  these 
do-not  in  any  wise  appertain  to  the  crown  of  these  kingdoms,  they 
are  entirely  unconnected  with  the  laws  of  England,  and  do  not 
communicate  with  this  nation  in  any  respect  whatsoever.  The 
English  legislature,  warned  by  past  experience,  wisely  inserted  in 
the  act  of  settlement,  which  vested  the  cr  own  in  the  present  fami 
ly,  the  following  clause.  »  That  in  case  the  crown  and  imperial 
dignity  of  this  realm  shall  hereafter  come  to  any  person  not  being 
a  native  of  this  kingdom  of  England,  this  nation  shall  not  be  obli- 
ged to  engage  in  any  war  for  the  defence  of  any  dominions  or  ter- 
ritories which,do  not  belbng  to  the  crown  of  England,  without  con- 
sent of  parliament."    Stat.  12  &  13  Wm.  111.  c.  3. 

Foreign  plea.    A  plea  in  objection  to  a  judge,  where  he 
is  refused  as  incompetent  to  try  the  matter  in  question,  because  it 
arises  out  of  his  jurisdiction.    Kitch.  75.    Stat.  4  Hen.  VIII.  c.  2. 
If  a  plea  of  issuable  matter  is  alleged  in  a  different  county  from 
that  wherein  the  party  is  indicted  or  appealed,  by  the  common 
law,  such  pleas  can  only  be  tried  by  juries  returned  from  the  coun- 
ties wherein  tjicy  are  alleged.  But  by  the  stat.  23  Hen.  VIII.  c,  14. 
$  5.  all  foreign  pleas  triable  by  the  country,  upon  an  indictment 
ibr  petit  treason,  murder  or  felony,  shall  be  forthwith  tried  with- 
out delay,  before  the  same  justices  before  whom  the  party  shall  be 
arraigned,  and  by  the  jurors  of  the  same  county  Where  he  is  ar- 
raigned, notwithstanding  the  matter  of  the  pleas  is  alleged  to  be- 
in  any  other  county  or  counties:  though  as  this  statute  extends  not 
to  treason,  nor  appeals,  it  is  said  a  foreign  issue  therein  must  still 
be  tried  by  the  jury  of  the  county  wherein  alleged.    3  Inst  17 
Hawk.  P.  C.  255,    2  Hawk.  P.  C.  c.  40.  §6,  7.    In  a  foreign  'plea 
m  a  civil  action,  the  defendant  ought  to  plead  to  that  place  where  the 
plaintiff  alleges  the  matter  to  b  e  done  in  his  declaration  ;  and  the 
defendant  may  plead  a  foreign  plea  whether  the  matter  is  transitory, 
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or  not  transitory ;  but  in  the  last  case  he  must  swear  to  it  Bid.  234. 
2  Mis.  871.  When  a  foreign  plea  is  pleaded,  the  court  generally 
makes  the  defendant  put}  it  upon  oath,  that  it  is  true ;  or  will 
enter  up  judgment  for  want  of  a  plea.  See  5  Mod.  335.  Foreign  an* 
swer  is  such  an  answer  as  is  riot  triable  in  the  county  where  made  ; 
and  foreign  matter  is  that  matter  which  is  done  in  another  county, 
&c.  See  further,  tit.  Pleading,  Indictment. 

Foreign  service,  Is  that  whereby  a  mesne  lord  holds  of  an- 
other7, without  the  compass  of  his  own  fee  :  or  that  which  the  tenant 
performs  either  to  his  own  lord,  or  to  the  lord  paramount  out  of 
the  fee.  Kitch.  299.  See  Bract,  lib.  2.  c.  16.  Foreign  service  seems 
also  to  be  used  for  knight's  service,  or  escuage  uncertain.  Perkins* 
650.  Salvo forinseco  servitio.  Mon.  Ang.  torn.  2.  p.  637. 

Felonies  in  serving  foreign  states,  are  restrained  and  punished  by 
stat.  3  Jac.  I.  c.  4.  which  makes  it  felony  for  any  person  whatever 
to  go  out  of  the  realm,  to  serve  any  foreign  prince  or  state,  without 
having  first  taken  the  oath  of  allegiance  before  his  departure.  And 
it  is  felony  also  for  any  gentleman,  or  person  of  higher  degree,  or 
who  hath  borne  office  in  the  army,  to  go  out  of  the  realm  to  serve 
such  foreign  prince  or  state,  without  previously  entering  into  a 
bond  with  two  sureties,  not  to  be  reconciled  to  the  see  of  Rome,  or 
enter  into  any  conspiracy  against  his  natural  sovereign.  See  the 
stat.  §  18,  19.  By  stat.  9  Geo.  II.  c.  30.  enforced  by  stat.  29 
Geo.  II.  c.  17.  if  any  subject  if  Great  Britain  shall  enlist  himself, 
or  if  any  person  shall  procure  him  to  be  enlisted  in  any  foreign 
service,  or  detain  or  embark  him  for  that  purpose  without  license 
under  the  king's  sign  manual,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy ;  but  if  the  person  so  seduced,  shall  within  15 
days  discover  his  seducer,  he  shall  on  conviction  of  the  seducer 
be  indemnified.  By  stat.  29  Geo.  II.  c.  17.  it  is  enacted,  that  to 
serve  under  the  French  King,  as  a  military  officer,  shall  be  felony 
without  benefit  of  clergy :  and  to  enter  into  the  Scotch  brigade  in  the 
Dutch  service,  without  previously  taking  the  oaths  of  allegiance 
and  abjuration,  shall  incur  a  forfeiture  of  500/.  See  further,  this 
£>ict,  tit.  Allegiance,  Contempt,  Treason. 
FOREIGNERS,  See  tit.  Mien. 

FOREJUDGERj/on's/W^a^o.]  A  judgment  whereby  a  person 
is  deprived  of,  or  put  by,  the  thing  in  question.  Bract.  Hb.  4. 
To  be  forejudged  the  court,  is  when  an  officer  or  attorney  of  any 
court  is  expelled  the  same  for  some  offence,  or  for  not  appearing 
to  an  action,  on  a  bill  filed  against  him.  See  tit.  Attorneys  at  Law. 

Form  of  a  Forejudger  of  an  Attorney. 

BE  it  remembered,  that  on  the  day  of  &c.  this  same  term,  A.  B. 
came  here  into  this  court,  by,  fcfr.  his  attorney,  and  exhibited  to  the 
justices  of  our  sovereign  lord  the  king,  his  bill  against  C.  D.  gent,  one 
of  the  attorneys  of  the  common  bench  of  our  said  sovereign  lord  the 
king,  fiersonally  present  here  in  court  j  the  tenor .  of  which  bill 
follows  in  these  words,  that  is  to  say,  To  the  justices  of  our  sovereign 
lord  the  king,  ss.  A.  B.  by,  &c.  his  attorney,  complains  of  C.  D. 
one  of  the  attorneys,  Isfc.  for  that  whereas,  Istc  (setting  forth  the 
whole  bill.)  The  pledges  for  the  prosecution  are,  John  Doe  and 
Richard  Roe  ;  whereupon  the  said  C.  D.  being  solemnly  called^  came 
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not  t  therefor*  he  ia  forejudged  from  exercising  hie  office  of  attorney 
of  this  court,  for  his  contumacy,  Wc. 

FORESCHOKE,  dereHetum.']  Forsaken;  in  one  of  our  sta- 
tutes, it  is  specially  used  for  lands  or  tenements  seized  by  a  lord, 
for  want  of  services  performed  by  the  tenant,  and  quietly  held  by 
such  lord  beyond  a  year  and  a  day;  now  the  tenant,  who  seeth  his 
land  taken  into  the  hands  of  the  lord,  and  possessed  so  long,  and 
doth  not  pursue  the  course  appointed  by  law  to  recover  it,  doth  in 
presumption  of  law  disavow  or  forsake  all  the  right  he  hath  to  the 
same  ;  and  then  such  lands  shall  be  called  for cschoke.  See  stat* 
10  JEdw.lhe.  f. 


FOREST. 

Forebta,  saltus.]  A  great  or  vast  wood;  locus  sylvesfris  et 
saltuosus.  Our  law  writers  define  it  thus ;  foresta  est  hcus  ubi 
ferg  inhabitant  vel  includuntur;  others  say  it  is  called  foresta^ 
quasi  f era  rum  statio,  vel  tuta  mansio  ferarum.  Manwood,  in  his 
Forest  Laws,  gives  this  particular  definition  of  it :  A  forest  is  a 
eertain  territory  or  circuit  of  woody  grounds  and  pastures,  known 
in  its  bounds  and  privilege,  for  the  peaceable  being  and  abiding  of 
wild  beasts,  and  fowls  of  forest,  chase  and  warren,  to  be  under  the 
king's  protection  for  his  princely  delight:  replenished  with  beasts  of 
venery  or  chase,  and  great  coverts  of  vert  for  succour  of  the  said 
beasts ;  for  preservation  whereof  there  are  particular  laws,  privi- 
leges and  officers  belonging  thereunto.    Manw.  par.  2.  c.  1. 

Foresta  are  of  that  antiquity  in  England,  that  (except  the  M-w 
Forest,  in  Hampshire,  erected  by  William  called  The  Cdnqmeror, 
and  Hamfiton  Court f  erected  by  King  Hen.  VIII.  (see  stat.  31 
Hen.  VIII.  c.  5.)  it  is  said  there  is  no  record  or  history  doth  make 
any  certain  mention  of  their  erections  and  beginnings  ;  though  they 
are  mentioned  by  several  writers,  and  in  divers  of  our  laws  and 
statutes.  4  Inst.  319.  Our  ancient  historians  tell  us,  that  JVra 
Forest  was  raised  by  the  destruction  of  twenty-two  parish  churches, 
and  many  villages,  chapels  and  manors,  for  the  space  of  thirty 
miles  together,  which  was  attended  with  divers  judgments,  as 
they  are  termed,  on  the  posterity  of  King  William  I.  who  erected 
it;  for  William  Rufus  was  there  shot  with  an  arrow,  and  before 
him  Richard,  the  brother  of  Henry  I.  was  there  killed  ;  and  Henry, 
nephew  to  Robert,  the  eldest  son  of  the  Conqueror,  did  hang  by 
the  hair  of  the  head  in  the  boughs  of  the  forest,  like  unto  Absa- 
lom. Blount. 

Besides  the  New  Forest,  there  are  sixty-eight  other  forests  in 
England;  thirteen  chases,  and  more  than  seven  hundred  parks  ;  the 
four  principal  forests  are,  New  Forest  on  the  sea,  Shirewood  Forest 
on  the  Trent,  Dean  Forest  on  the  Severn,  reafforrested  by  stat. 
20  Car.  II.  c.  3.  and  Windsor  Forest  on  the  Thames.  The  way  of 
making  a  forest  is  thus :  certain  commissioners  are  appointed 
under  the  great  seal  of  England,  who  vflew  the  ground  intended 
for  a  forest,  and  fence  it  round  with  metes  and  bounds ;  which  be- 
ing returned  into  the  Chancery,  the  king  causes  it  to  be  proclaim- 
ed throughout  the  county  where  the  land  lieth,  that  it  is  a  forest, 
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and  to  be  governed  by  the  laws  of  the  forest,  and  prohibits  all  per- 
sons from  hunting  there  without  his  leave,  and  then  he  appointeth 
officers  fit  for  the  preservation  of  the  vert  and  venison,  and  so  it 
becomes  a  forest  on  record.  Manw.  c.  3.  Though  the  king  may 
erect  a  forest  on  his  own  ground  and  wastes,  he  may  not  do  it  in 
the  ground  of  other  persons,  without  their  consent;  and  agreements 
with  them  for  that  purpose  ought  to  be  confirmed  by  parliament 
4  Inst.  300.  - 

Proof  of  &  forest  appears  by  matter  of  record ;  as  by  the  eyres 
of  the  justices  of  the  forests,  and  other  courts,  and  officers  of  /o- 
rests,  &V .  and  not  by  the  name  in  grants.  12  JRe/t.  22.  As  parks 
are  enclosed  with  wall,  pale,  &c.  soforests  and  chases  are  enclosed 
by  metes  and  bounds;  such  as  rivers,  highways,  hills,  which  are 
an  enclosure  m  law,  and  without  which  there  cannot  be  a  forest: 
and  m  the  eye  of  the  law,  the  boundaries  of  a  forest  go  roundabout 
tt  as  it  were  a  brick  wall,  directly  in  a  right  line  the  one  from  the 
other,  and  they  are  known  either  by  matter  of  record,  or  flrescrifi- 
tion.^  4  Inst.  317.  Bounds  of  a  forest  may  be  ascertained  by  com- 
mission from,  the  lord  chancellor ;  and  commissioners,  sheriffs,  of- 
ficers of  forests,  kc.  are  empowered  to  make  inquests  thereof. 
Stat.  16  &  17  Car.  I.  c.  16.  Also  the  boundaries  of  forests  are 
reckoned  a  fiart of  the  forest;  for  if  any  person  kill  or  hunt  any  of 
the  king's  deer  in  any  highway,  river,  or  other  inclusive  boundary 
of  a  forest,  he  is  as  great  an  offender  as  if  lie  had  killed  or  hunted 
deer  within  the  forest  itself.    4  Inst .  318. 

By  the  grant  of  a  forest,  the  game  of  the  forest  do  pass  ;  and 
beasts  of  the  forest  are  the  hart,  hind,  buck,  doe,  boar,  wolf,  fox, 
hare,  fee.  The  seasons  for  hunting  whereof  are  as  follow,  yizm 
that  of  the  hart  and  buck  begins  at  the  feast  of  St.  John  Bafitist 
and  ends  at  Holy-rood  day;  of  the  hind  and  doe,  begins  at  Holyl 
rood,  and  continues  till  Candlemas;  of  the  boar,  from  Christmas  to 
Candlemas;  of  the  fox,  begins  at  Christmas,  and  continues  till  La* 
dy-day;  of  the  hare,  at  Michaelmas,  and  lasts  till  Candlemas  Dyer 
169.-  4  Inst.  316.  y  * 

Not  only  game,  &c.  are  incident  to  njbrest,  but  also  a  forest 
hath  divers  special  properties.  1.  A  forest,  truly  and  strictly 
taken,  cannot  be-  in  the  hands  of  any  but  the  king ;  for  none  but 
the  king  hath  power  to  grant  commission  to  any  one  to  be  a  justice 
in  eyre  of  the  forest;  but  if  the  king  grants  a  forest  to  a  sub- 
ject, and  granteth  further  that  upon  request  made  in  chancery,  he 
and  his  heirs  shall  have  justices  of  the  forest,  then  the  subject  hath 
a  forest  in  law.    4  Inst.  31 4.    Cro.  Jac.  155. 

The  second  property  of  a  forest  is  the  courts;  as  the  justice- 
seat,  the  swainmote,  and  court  of  attachment.  The  third  property 
is  the  officers  belonging  to  it;  as  first,  the  justices  of  the  forest, 
the  warden  or  warder,  the  verderors,  foresters,  agisters,  regard- 
ers,  keefiers,  bailiffs,  beadles,  &c.  See  tit.  Attachment  of  the  fo- 
rest. 

As  *o  the  courts.  The  most  especial  court  of  a  forest  is  the 
swainmote,  which  is  no  less  incident  to  it  than  a  court  of  fiie/iowder 
to  a  fair ;  and,  if  this  fail,  there  is  nothing  remaining  of  the  forest, 
but  it  is  turned  into  the  nature  of  a  chase.  Manw.  c.  21.  Cromhu 
Jur.  146. 

The  court  of  attachment  or  woodmote  in  forests*  is  kept  every 
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forty  day*,  at  which  the  foresters  bring  in  the  attachment  de  vtridi 
et  venatione,  and  the  presentments  thereof,  and  the  verderors  do 
receive  the  same,  and  enrol  them  ;  but  this  court  can  only  inquire, 
not  convict,  The  court  of  swainmote  is  holden  before  the  verder- 
ors as  judges,  by  the  steward  of  the  swainmote,  thrice  in  the  year  ; 
the  swains  or  freeholders  within  the  forest  are  to  appear  at  this 
court,  to  make  inquests  and  juries ;  and  this  court  may  inquire  de 
sufieroneratione  forestariorum  et  aliorum  miniatrorum  forestae,^  et 
de  eorum  oflfiresaioni&us  fiofiulo  noatro  itiatis:  and  also  may  receive 
and  try  presentments  certified  from  the  court  of  attachments 
against  offences  in  vert  or  venison*  And  this  court  may  in- 
quire of  offences,  and  convict  also,  but  not  give  judgment,  which 
must  be  at  the  justice-seat.    4  lngt.  289. 

The  court  of  regard,  or  survey  of  dogs,  is  holden  likewise  every 
third  year,  for  expeditation,  or  lawing  of  dogs,  by  cutting  off  to. 
the  skin  three  claws  of  the  fore  feet,  to  prevent  their  running  at 
or  killing  of  deer.  No  other  dogs  but  mastiffs  are  to  be  thus  law- 
ed  or  expeditatcd,  for  none  other  were  permitted  to  be  kept  with- 
in the  precincts  of  the  forest,  it  being  supposed  that  the  keeping 
of  these,  and  these  only,  was  necessary  for  the  defence  of  a  man's 
house.    4  Inst.  308. 

The  principal  court  of  the  forest  is  the  court  of  the  chief  justice 
in  eyre,  or  justice-seat,  which  is  a  court  of  record,  and  hath  autho- 
rity to  hear  and  determine  all  trespasses,  pleas,  and  causes  of  the 
forest,  &c.  within  the  forest,  as  well  concerning  vert  and  venison* 
as  other  causes  whatsoever;  and  this  court  cannot  be  kept  oftener 
than  every  third  year.  As  before  other  justices  in  eyre,  it  must  be 
summoned  forty  days  at  least  before  the  sitting  thereof;  and  one 
writ  of  summons  is  to  be  directed  to  the  sheriff  of  the  county, 
and  another  writ  custodi  forestse,  domini  regis  vel  ejus  locum  te- 
nenti,  &c.  Which  writ  of  summons  consists  of  two  parts  s  First,\o 
summon  all  the  officers  of  the  forest,  and  that  they  bring  with  them 
all  records,  fee.  Secondly,  All  persons  who  claim  any  liberties  or 
franchises  within  the  for  est,  and  to  show  how  they  claim  the  same. 
It  may  also  proceed  to  try  presentments  in  the  inferior  courts  of  the 
forest,  and  to  give  judgment  upon  conviction  of  the  swainmote. 
And  the  chief  justice  may  therefore  after  presentment  made,  or 
indictment  found,  but  not  before,  issue  his  warrant  to  the  officers 
of  the  forest  to  apprehend  the  offenders.  Stats.  1  £dw.  III.  c.  8. 
7  Rich.  II.  c.  4.  This  court,  being  a  court  of  record,  may  fine  and 
imprison  for  offences  within  the  forest,  and  therefore  if  there  be 
erroneous  judgment  at  the  justice-seat,  the  record  may  be  re- 
moved by  writ  of  error  into  B.  JR.  or  the  chief  justice  in  eyre  may 
adjourn  any  matter  to  that  court.    4  Inst,  291.  295.313. 

These  justices  in  eyre  were  instituted  by  Hen.  II.  A.  D.  1184; 
and  their  courts  were  formerly  held  very  regularly ;  but  the  last 
court  of  justice-seat  of  any  note  was  that  holden  in  the  reign  of 
Charles  1.  before  the  Earl  of  Holland;  the  rigorous  proceedings 
at  which  are  reported  by  Sir  W.  Jones,  After  the  restoration  an- 
other was  held,  pro  forma  only,  before  the  Earl  of  Oxford;  but 
since  the  sera  of  the  revolution  in  1688,  the  forest  laws  have  fallen 
into  total  disuse,  to  the  great  advantage  of  the  subject.  See  3 
Comm.  73.  Much  therefore  of  what  follows  is  matter  rather  of 
curiosity  than  use. 
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There  is  but  one  cMef  justice  of  the  forest*  on  this  side  Trent) 
arid  he  is  named  juaticiarius  itincrans  forestarum,  fcJ*c.  citra  Tren- 
tam;  and  there  is  another*  cafiitalis  juaticiarius ;  and  he  is  ju&ti- 
ciarius  ittnerans  omnium  forestarum  ultra  Trentam,  &c.  who  is  a 
person  of  greater  dignity  than  knowledge  in  the  laws  of  the  forests 
and  therefore,  when  justice-seats  are  held,  there  are  associated  to 
him  such  as  the  king  shall  appoint,  who,  together  with  him,  de- 
termine omnia  filacita  forest**  &c.  4  Inst.  315.  Bystat.  32  Hen. 
VIII.  c.  35.  justices  of  the  king's  forests  may  make  deputies. 

A  justice  in  eyre  cannot  grant  license  to  sell  any  tirrioer,  unless 
it  be  sedente  curid,  or  after  a  writ  of  ad  quod  damnum;  and  it  hath 
been  resolved  by  all  the  judges,  that  though  justices  in  eyre>  and 
the  king's  officers  within  his  forests,  have  charge  of  venison,  and 
of  vert  or  green-hue,  for  the  maintenance  of  the  king's  game, 
and  all  manner  of  trees  for  covert,  browse  and  pannage ;  yet  when 
timber  of  the  forest  is  sold,  it  must  be  cut  and  taken  by  power 
under  the  great  seal,  or  the  exchequer  seal,  by  view  of  the  forest- 
ers, that  it  may  not  be  had  in  places  inconvenient  for  the  game  : 
and  the  justice  in  eyre,  or  any  of  the  king's  officers  in  the  forest, 
cannot  sell  or  dispose  of  any  wood  within  the  forest  without  com- 
mission; so  that  the  exchequer  and  the  officers  of  the  forest  have 
divisum  imfierium,  the  one  for  the  firqfit  of  the  king,  the  other  for 
his  fitcasure.  Also  no  officer  of  the  forest  can  claim  windfalls,  or 
dotard  trees,  for  their  perquisites,  because  they  were  once  parcel  of 
the  king's  inheritance ;  but  they  ought  to  be  sold  by  commission, 
for  the  king's  best  benefit.    Read  on  Statutes,  Vol.  3.  fi.  3,04,  305. 

If  any  officers  cut  down  wood,  not  necessary  for  browse,  &c.  they 
forfeit  their  offices.  9  Reft.  50.  The  lord  of  a  forest  may  by  his 
officers  enter  into  any  man's  wood  within  the  regard  of  the  forest) 
and  cut  down  browse  wood  for  the  deer  in  winter.  A  prescription 
for  a  person  to  take  and  cut  down  timber-trees  in  a.  forest,  without 
view  of  the  forester,  it  is  said  may  be  good ;  but„of  this,  quare, 
without  allowance  of  a  former  eyre,  &c.  If  a  man  hath  wood  in 
a  forest,  and  hath  no  such  "prescription,  the  law  will  allow  him  to 
fell  it,  so  as  he  does  not  prejudice  the  game,  but  leave  sufficient 
vert;  but  it  ought  to  be  by  writ  of  ad  quod  damnum,  &c.  4  Inst, 
Cro.  Jac,  155.  And  every  pepson  in  his  own  wood  in  a  forest  may 
take  house-bote  and  hay-bote  by  view  of  the  forester;  and  so  may 
freeholders  by  prescription,  copyhOjlderte  by  custom,  &c.  1  Edw. 
III.«f,  2.  c.  2.  The  wood  taken  by  view  of  the  forester,  ought  to 
be  presented  at  the  next  court  of  attachment,  ihat  it  was  by  view, 
and  may  appear  of  record. 

Fences,  Sec.  in  forests  and  chases,  must  be  with  low  hedges,  and 
they  may  be  destroyed,  though  of  forty  years  continuance,  if  they 
were  not  before.  Cro.  Jac.  156.  He  whose  wood  is  in  danger  of 
being  spoiled,  for  want  of  repairing  fences  by  another,  ought  to 
request  the  party  to  make  good  the  hedges;  and  if  he  refuse,  then 
he  must  do  it  himself,  and  have  action  on  the  case  against  the  other 
that  should  have  done  it.    1  Jones,  277. 

A  person  may  have  action  at  common  law  for  a  trespass  in  ^forest, 
as  to  wood,  &c.  to  recover  his  right.  Sid.  296. 

The  chief  warden  of  the  forest  is  a  great  officer,  next  to  the  jus- 
tices of  the  forest,  to  bail  and  discharge  offenders  ;  but  he  is  no 
judicial  officer,  and  the  constable  of  the  castle  where  a  forest  is,  by 
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the  forest  law,  is  chief  warden  of  the  forest,  as  of  Windsor  Cas* 
tie,  &c. 

A  verderor  is  a  judicial  officer  of  the  forest,  and  chosen  in  full 
county,  by  the  king's  writ;  his  office  is  to  observe  and  keep  the 
assises  or  laws  of  the  forests  and  view,  receive  and  enrol,  the 
attachments  and  presentments  of  all  trespasses  of  the  forest,  of 
vert  and  venison,  and  to  do  equal  right  and  justice  to  the  people : 
the  verderors  are  the  chief  judges  of  the  swainmote  court ;  al- 
though the  chief  warden,  or  his  deputy,  usually  sits  there.  4 
hist  292. 

The  regarder  is  to  make  regard  of  the  forest,  and  to  view  and 
inquire  of  offences,  concealments,  defaults  of  foresters,  &c.  Before 
any  justice-seat  is  holdcn,  the  regarders-  of  the  forest  must  make 
their  regard,  and  go  through  and  view  the  whole  forest,  &c.  They 
are  ministerial  officers,  constituted  by  letters  patent  of  the  king, 
or  chosen  by  writ  to  the  sheriff.    4  Inst.  291. 

A  forester  is,  in  legal  understanding,  a  sworn  officer  ministe- 
rial of  the  forest,  and  is. to  watch  over  the  vert  and  venison,  and 
to  make  attachments  and  true  presentments  of  all  manner  of  tres« 
passes  done  within  the  forest;  a  forester  is  also  taken  for  a  wood- 
ward: this  officer  Is  made  by  letters  patent,  and  it  is  said  the  office 
may  be  granted  in  fee,  or  for  life.  4  Inst.  293.  Every  forester, 
when  he  is  called  ai  a  court  of  justice-seat,  ought  upon  his  knees 
to  deliver  his  horn  to  the  chief  justice  in  eyre;  so  every  woodward 
ought  to  present  his  hatchei  to  my  lord. 

A  riding  forester  is  to  lead  the  king  in  his  hunting.  1  Jones, 
377.  The  office  of  forester,  though  it  be  a  fee-simple,  cannot 
be  granted  or  assigned  over  without  the  king's  license.  4  Inst. 
316.  If  a  forester  by  patent  for  life,  is  made  justice  of  the  same 
forest  pro  hoc  vice,  the  forester  shift  is  become  void ;  for  these  offi- 
ces are  incompatible,  as  th  e  for  ester  is  under  the  correction  of  the 
justice,  and  he  cannot  judge  himself.    1  Inst.  313. 

An  agister's  office  is  to  attend  upon  the  king's  woods  and  lands 
in  a  forest^  receive  and  take  in  cattle,  8ccby  agistment,  that  is,  to 
depasture  within  the  forest,  or  to  feed  upon  the  pannage,  &cc.  And 
this  officer  is  constituted  by  letters  patent  4  Inst.  293.  Persons 
inhabiting  in  the  forest  may  hafve  conjmon  of  herbage  for  beasts 
commonable  within  the  forest;  but  by  the  forest  law,  sheep  are 
not  commonable  there,  because  they  bite  so  close  that  they  destroy 
the  vert ;  and  yet  it  has  been  held,  that  sheefi  may  be  commonable 
in  forests  by  prescription*    3  Bulst.  213. 

There  may  be  a  prescription- for  common  in  a  forest  at  all  times 
of  the  year ;  though  it  was  formerly  the  opinion  of  our  judges, 
that  the  fence-month  should  be  excepted.  3  Lev.  127.  A  forest 
may  be  disafforested  and  laid  open ;  but  right  of  common  shall 
remain.  Pofih.  93.  He  that  hath  a  grant  of  the  herbage  or  pan- 
nage of  a  park,  or  forest,  cannot  take  any  herbage  or  pannage,  but 
of  the  surplusage  over  and  above  a  competent  and  sufficient  pas- 
ture and  feeding  for  the  game  ;  and  if  there  be  no  surplusage,  he 
that  hath  the  herbage  and  pannage  cannot  put  in  any  beasts ;  if  he 
doth,  they  may  be  driven  out.  Read  <tn  Statutes,  vol.  3.  305. 
None  may  gather  nuts  in  the  forest  without  warrant. 

A  ranger  of  a  forest  is  one  whose  business  is  to  rechase  the 
wild  beasts  from  the  purlieus  into  the  forest,  and  to  present  offen- 
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ccs  within  the  purlieu,  and  the  forest,  &c.  And  though  he  is  not 
properly  an  officer  in  the  forest,  yet  he  is  a  considerable  officer  of, 
and  belonging  to  it. 

The  beadle  is  a  forest  officer,  that  warns  all  the  courts  of  the 
forest,  and  executes  process,  makes  all  proclamations,  &c.  4  Inst. 
314. 

There  are  also  beefier*  or  bailiffs  of  walks  in  forests  and  cha- 
ses, who  are  subordinate  to  the  verderors,  &c.  and  these  officers 
cannot  be  sworn  on  any  inquests,  or  juries  out  of  the  forest.  If 
any  man  hunts  beasts  within  a  forest,  although  they  are  not  beasts 
of  the  forest,  he  is  punishable  by  the  forest  laws;  because  all 
hunting  there,  without  warrant,  is  unlawful.    4  fnst.  3 14. 

If  a  deer  be  hunted  in  a  forest,  and  afterwards  by  hunting  it  is 
driven  out  of  the  forest,  and  the  forester  follows  the  chase,  and 
the  owner  of  the  ground  where  driven  kills  the  deer  there ;  yet 
the  forester  may  enter  into  the  lands  and  retake  the  deer :  for 
property  in  the  deer  is  in  this  case  by  pursuit,  a  Leon,  201.  He 
that  hath  any  manner  of  license  to  hunt  in  a  forest,  chase,  park,  &c. 
must  take  heed  that  he  do  not  abuse  his  license,  or  exceed  his 
authority ;  for  if  he  do,  he  shall  be  accounted  a  trespasser  ab  initio^ 
and  be  punished  for  that  fact  as  if  he  had  no  license  at  all.  Manv?. 
280.  2&8. 

Every  lord  of  parliament,  sent  for  by  the  king,  may,  in  coming 
and  returning,  kill  a  deer  or  two  in  the  king's  forest  or  chase 
through  which  he  passes;  but  it  must  not  be  done  privily,  without 
the  view  of  the  forester,  if  present ;  or,  if  absent,  by  causing  one 
to  blow  a  horn,  because  otherwise  he'may  be  a  trespasser,  and  seem 
to  steal  the  deer.    Chart.  Forest,  i\  11.    4  Inst.  308. 

Lex  Forests  is  a  private  law,  and  must  be  pleaded.  2  Leon. 
209.  But  it  hath  been  observed,  that  the  laws  of  the  forest  are 
established  by  act  of  parliament,  and  for  the  most  part  contained 
in  Carta  de  Foreata.  9  Hen.  III.  at.  2.  e.  2.    34  Edvr.  I.  at.  5.* 

By  the  law  of  the  forest,  receivers  or  trespassers  in  hunting 
or  killing  of  deer,  knowing  them  to  be  such,  or  any  of  the  king's 
venison,  are  principal  trespassers ;  though  the  trespass  was  not 
done  to  their  use  or  benefit,  as  the  common  law  requires ;  by 
which  the  subsequent  agreement  amounts  to  a  commandment: 
but  if  the  receipt  be  out  of  the  bounds  of  the  forest,  they  cannot 
be  punished  by  the  laws  of  the  forest,  being  not  within  the  forest 
jurisdiction,  which  is  local.    4  Inat.  317. 

If  a  trespass  be  done  in,  a  forest,  and  the  trespasser  dies,  it  shall 
be  punished  after  his  death  in  the  life-time  of  the  heir,  contrary 
to  the  common  laW.  Hue  and  cry  may  be  made  by  the  forest  law 
for  trespass,  as  to  venison  ;  though  it  cannot  be  pursued  but  only 
within  the  bounds  of  the  forest.  4  Inat.  294.  And  for  not  pursu- 
ing hue  and  cry  in  the  forest,  a  township  may  be  fined  and  amer- 
ced. In  every  trespass  and  offence  of  the  forest  in  vert  or  veni- 
son, the  punishment  is,  to  be  imprisoned,  ransomed,  and  bound  to 
the  good  behaviour  of  the  forest,  which  must  be  executed  by  a 
judicial  sentence  by  the  lord  chief  justice  in  eyre  of  the  forest. 

If  any  forester  find  any  person  hunting  without  warrant,  he  is 
to  arrest  his  body,  and  carry  him  to  prison,  from  whence  he  shall 
not  be  delivered  without  special  warrant  from  the  king,  or  his 
justices  of  the  forest,  file.   Butbystat.  1  £dw.  1JI.  c.  8.  persons 
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are  bailable  if  not  taken  in  the  manor,  as  with  a  bow  ready  to 
shoot,  carrying  away  deer  killed,  or  smeared  with  blood,  &c. 
Though  if  one  be  not  thus  taken,  he  may  be  attached  by  his  goods. 
4  Inst,  289. 

The  warden  of  the  forest  shall  let  such  to  mainprize  until  the 
tyre  of  the  forest ;  or  a  writ  may  be  had  out  of  the  chancery  to 
oblige  him  to  do  it ;  and  if  he  refuse  to  deliver  the  party,  a  writ 
shall  go  to  the  sheriff  to  attach  the  warden,  &c.  who  shall  pay 
treble  damages  to  the  party  grieved,  and  be  committed  to  prison, 
&c.  Stat.  1  Mdiv.  III.  c.  8.  No  officer  of  the  forest  may  take  or  im- 
prison any  person  without  due  indictment,  or  fie r  main  ouvre,  with 
his  hand  at  the  work  ;  nor  shall  constrain  any  to  make  obligation 
against  the  assise  of  the  forest,  on  pain  to  pay  double  damages, 
and  to  be  ransomed  at  the  ting's  will.    Stat.  7  Rich.  II.  c.  4. 

A  forester  shall  not  be  questioned  for  killing  a  trespasser,  who 
(after  the  peace  cried  unto  him)  will  not  yield  himself;  so  as  it  be 
not  done  out  of  some  former  malice,  Stat.  21  Mdiv.  I.  st.  1.  But 
if  trespassers  in  a  forest,  he.  kill  a  man  who  opposes  them,  al- 
though they  bore  no  malice  to  the  person  killed,  it  is  murder;  be- 
cause they  were  upon  an  unlawful  act,  and  therefore  malice  is  im- 
plied. Roll.  Ahr.  548.  And  if  murder  be  committed  by  such  tres- 
passers, all  are  principals    Kel.  87. 

If  a  man  comes  into  a  forest  in  the  night-time,  the  foresjter  can. 
not  justify  beating  him  before  he  makes  resistance;  but  if  he  re- 
sists, he  may  justify  the  battery.  Persons  may  be  fined  for  con- 
cealing the  killing  of  deer  by  others;  and  so  for  carrying  a  gun, 
with  an  intent  to  kill  the  deer ;  and  he  that  steals  venison  in  the 
forest,  and  carries  it  off  on  horseback,  the  horse  shall  he  forfeited, 
unless  it  be  that  of  a  stranger  ignorant  of  the  fact.  Where  heath 
is  burnt  in  a  forest,  the  offenders  may  be  fined :  and  if  any  man 
cuts  down  bushes  and  thorns,  and  carries  them  away  in  a  cart,  ho 
is  finable,  and  the  cart  and  horses .  shall  be  seized  by  the  forest 
laws.  But  a  man  may  prescribe  to  cut  wood,  8cc,  And  every 
freeman  within  the  forest  may  on  his  own  ground  make  a  mill- 
dyke,  or  arable  land,  without  enclosing  such  arable  ;  but  if  it  be  a 
nuisance  to  others,  it  is  punishable.  Chart,  forest,  c.  11.  12 
Refi.  22.  And  if  any  having  woods  in  his  own  ground,  within  any 
forest,  or  chase,  shall  cut  the  same  by  the  king's  license,  &c.  he 
may  keep  them  several  and  enclosed,  for  seven  years  after  felling. 
Stat.  22  Edw.  IV.  c.  7. 

By  Carta  de  Forestd,  9  Hen.  III.  stat.  2.  c.  2.  no  man  shall  lose 
life  or  member  for  killing  the  king's  deer  in  a  forest,  &c.  but  shall 
be  fined ;  and  if  he  have  nothing  to  pay  the  fine,  he  shall  be  im- 
prisoned a  year  and  a  day ;  and  then  be  delivered,  if  he  can  give 
good  security  not  to  offend  for  the  future  ;  and  if  not,  he  shall  ab- 
jure the  realm.  Before  this  statute,  it  was  felony,  to  hunt  the 
king's  deer.  2  Roll.  120.  To  hunt  in  a  forest,  park,  &c.  ii}  the 
night,  disguised,  ,if  denied  or  concealed,  upon  examination  before 
a  justice  of  the  peace,  it  is  felony:  but  if  confessed,  it  is  only 
finable.  Stat.  1  Hen.  VII,  c.  7.  Keepers,  &c  may  seize  instru- 
ments used  in  unlawful  cutting  of  trees.    Stat.  4  Geo.  Ill  c.  31. 

The  cruel  and  insupportable  hardships  which  the  forest  laws 
created  to  the  subject,  occasioned  our  ancestors  to  be  as  zealous 
for  their  reformation,  as  for  the  relaxation  of  the  feodal  rigours, 
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and  the  other  exactions  introduced  by  the  Norman  family.  And 
accordingly  we  find,  in  history,  the  immunities  of  Carta  de  Forestd 
as  warmly  contended  for,  and  extorted  from  the  king  With  as  much 
difficulty,  as  those  of  Magna  Charta  itself.  By  this  charter,  con- 
firmed  in  parliament,  many  forests  were  disafforested  or  stripped  of 
their  oppressive  privileges  j  and  regulations  made  in  the  regimen 
of  such  as  remained.  Andby  a  variety  of  subsequent  statutes,  to- 
gether with  the  Jong  acquiescence  of  the  crown  without  exerting 
the  forest  laws,  this  prerogative  is  become  no  longer  a  grievance 
to  the  subject.  Comm. 

Lands  in  Scotland  conveyed  by  the  crown  with  the  right  of  forest- 
ry, carried  all  the  privileges  of  a  royal  forest,  but  no  such  grants 
have  been  made  there  since  1680. 

Stat.  28  Geo.  II.  c.  19.  imposes  a  fine  of  from  40*.  to  51.  on 
persons  convicted  of  setting  fire  to  goss,  furze,  heath  or  fern,  in 
chases  or  forests.  See  stats.  39  &  40  Geo.  III.  c.  86.  for  the  bet- 
ter preservation  of  the  timber  in  the  New  Forest,  and  for  ascer- 
taining the  boundaries  thereof,  and  of  the  lands,  of  the  crown  with- 
in the  same.  And  stat.  48  Geo.  III.  c.  72.  ibr  the  increase  and 
preservation  of  limber  in  Dean  and  New  Forest. 

See  further,  as  to  the  forest  law,  tit.  Black  Act,  Deer  Stealing, 
Game,  Chase\  King,  Park,  Purlieu,  Drift  of  the  ForeBty  &c. 

FORESTAGIUM,  Duty  payable  to  the  king's  foresters.  Chart. 
18  Edv>.  I. 

FORESTALLING,  forestallamentum^  from  the  Sax./ore,  before, 
&  stal,  a  stall.']  To  intercept  on  the  highway.  Sjielman  says,  it  is 
via  obstructio,  vel  itineris  intercefitio  ;  with  whom  agrees  Coke  on 
litt.  fol.  161.  And,  according  to  Fleta,  forestalling  significat  ob~ 
strut tionem  vi#  -vel  imfiedimentum  transitu^  et  fug  a  a-verzorum,  tiJ'c* 
Ub.  I.  c.  24.  In  our  law,  forestalling  is  the  buying  or  bargaining 
for  any  corn,  cattle  or  other  merchandise,  by  the  way,  as  they 
come  to  fairs  or  markets  to  be  solriV  before  they  are  brought 
thither ;  to  the  intent  to  sell  the  same  again,  at  a  higher  and 
dearer  price. 

All  endeavours  to  enhance  the  common  price  of  any  victuals  or 
merchandise,  and  practices  which  have  an  apparent  tendency 
thereto,  whether  by  spreading  false  rumours,  or  buying  things  in 
a  market  before  the  accustomed  hour,  or  by  buying  and  selling 
again  the  same  thing  in  the  same  market,  Sec.  are  highly  criminal 
by  the  common  law ;  and  all  such  offences  anciently  came  under 
the  general  appellation  of  forestalling.  3  Inst.  195,  196.  And  so 
jealous  is  the  common  law  of  practices  of  this  nature,  which  are 
a  general  inconvenience  and  prejudice  to  the  people,  and  very 
oppressive  to  the  poorer  sort,  that  it  will  not  suffer  corn  to  be 
sold  in  the  sheaf  before  thrashed :  for  by  such  sale  the  market  is 
in  eSectforestalled.    3  Inst.  197.  H.  P.  C.  152. 

Forestalling,  engrossing,  and  regrating,  are  offences  generally 
classed  together  as  of  the  same  nature  and  equally  hurtful  to  the 
public.  Engrossing  seems  derived  from  the  words  in  and  grtis* 
great  or  whole ;  and  regrating  from  re,  again,  and  graterr  Fr.  to 
scrape,  from  the  dressing  or  scraping  of  cloth  or  other  goods  in 
order  to  sell  the  same  again. 

Several  statutes  were  from  time  to  time  made  against  these  of- 
fences in  general,  and  also  specially  with  respect  to  particular  spe- 
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«e*  of  goods,  according  to  their  several  circumstances;  all  of 
whicft,  from  the  5  &  6  Edw.  VI.  r.  14.  downward*,  and  all  acts  for 
«nforcingthe  same,  are  repealed  bystat.  12  Geo.  ilL  c.7\.  fay  the 
preamble  of  which  it  should  seem  that  the  remedy  was  found 
worse  than  the  disease.  But  these  offences  still  continue,  pu- 
nishable upon  indictment  at  the  common  law  by  fine  and  imprison- 
ment. 

The  following  were  declared  to  be  offences  at  common  law,  and 
not  done  away  by  the  repeal  of  the  stat.  of  5  &  6  of  Edw.  VI.  c. 
14.  viz. 

Spreading  rumours  with  intent  to  enhance  the  price  of  hops,  in 
the  bearing  of  hop  planters,  dealers,  and  others,  that  the  stock  of 
hops  was  nearly  exhausted,  and  that  there  would  be  a  scarcity 
of  hops,  &c.  with  intent  to  induce  them  not  to  bring  their  hops  to 
market  for  sale  for  a  long  time,  and  thereby  greatly  to  enhance 
the  price.  Engrossing  large  quantities  of  hops,  by  baying  from 
many  persons,  certain  quantities  with  intent  to  resell  the  same 
for  an  unreasonable  profit,  and  thereby  to  enhance  the  price.  Get- 
ting into  bis  hands  large  quantities,  by  contracting  with  various 
persons  for  the  purchase,  with  intent  to  prevent  the  same  being 
brought  to  market,  and  to  resell  at  an  unreasonable  profit,  &c. 
Engrossing  hops  then  growing,  by  forehand  bargains,  with  like  in- 
tent. Buying  all  the  growth  of  hops  on  certain  lands,  in  certain 
parishes,  by  forehand  bargains,  with  intent  to  sell  at- an  unreasona- 
ble price,  &c.  Rex  v.  Wadatngton,  1  East's  Refi.  143^169.  In 
which  case  it  was  ruled,  that  to  forestall  any  commodity  which  is 
become  a  common  victual  and  necessary  of  life,  or  used  as  an 
ingredient  in  the  making  or  preservation  of  any  victual,  though 
not  formerly  used  or  considered  as  such,  is  an  offence  at  comj 
mon  law. 

Indictment  for  engrossing  a  great  quantity  of  fish,  geese  and 
ducks,  held  bad,  without  specifying  the  quantity  of  each.  Rex  yj» 
Gilbert)  I  East's  Refi.  583. 

The  offence  of  forestalling  the  market  is  an  offence  against  pub- 
lic trade.  This  was  described  by  the  said  stat.  5  &  6  Edw.  VI. 
<r.  14.  to  be  the  buying  or  contracting  for  any  cattle,  merchandise 
or  victual  coming  in  the  way  to  the  market,  or  dissuading  persons 
from  bringing  their  goods  or  provisions  there:  or  persuading 
them  to  enhance  the  price  when  there ;  any  of  which  practices 
makes  the  market  dearer  to  the  fair  trader. 

Regrating  was  described  by  the  same  statute  to  be  the  buying 
of  corn,  or  other  dead  victual,  in  any  market;  and  selling  it  again 
in  the  same  market*  or  within  4  miles  of  the  place.  For  this  also 
enhances  'the  price  of  the-  provisions,  as  every  successive  seller 
must  have  a  successive  profit. 

Engrossing  was  also  described  to  be  the  getting  into  one's  posses- 
sion or  buying  up  large  quantities  of  Corn,  or  other  dead  victuals 
with  intent  to  sell  them  again.  This  must  be  of  course  in- 
jurious to  the  public,  by  putting  it  in  the  power  of  one  or  two  rich 
men  to  raise  the  price  of  provisions  at  their 'own  discretion. 

The  above  descriptions  given  by  the  statute  serve  as  a  guide  for 
the  indictment  of  these  offences  at  common  law,  and  are  therefore 
here  preserved. 

The  total  engrossing  of  any,  commodity,  with  intent  to  sell  it  at 
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an  unreasonable  price,  is  an  offence  indictable  and  finable  at  com- 
mon law.    Cro.  Car.  232. 

See  6tat.  2  &  3  Edw.  VI.  c.  15.  which  seems  yet  in  force ;  pro- 
hibiting butchers,  brewers,  bakers,  poulterers,  cooks  and  fruit- 
erers, from  conspiring  not  to  sell  victuals,  but  at  certain  prices, 
on  penalty  of  10/.  for  the  first  offence,  20/.  for  the  second,  40/.  for 
the  third,  &c.  and  if  such  conspiracy  be  made  by  any  company,  or 
body  corporate,  the  corporation  shall  be  dissolved. 

See  further,  this  Diet.  tit.  Monopoly,  and  the  several  articles  to 
which  the  same  is  applied. 

FORETOOTH,  Striking  out  the  foretooth  is  a  maihem.  See 
tit.  Maihem. 

FORFANG  or  FORFENG,  from  the  Sax.  /ore,  ante,  and  fangen, 
premier.  Antecaptio  vel  praventiol  The  taking  of  provision 
from  any  one  in  fairs  or  markets,  before  the  king's  purveyors  are 
served  with  necessaries  for  his  majesty.  Chart,  Hen*  I.  Hosp.  Sanct. 
Barth.  Lond.  anno  1133* 
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ITqrisfactura,  from  the  Fr.  forfait?^  The  effect  or  penalty  of 
transgressing  some  law.  For  an  ingenious  discussion  to  prove  the 
propriety  and  policy  of  such  punishment,  see  Mr.  Charles  Torke'a 
*  Considerations  on  the  Law  of  Forfeitures"  corrected  and  en- 
larged, 8vo.  1775.    See  also,  this  Diet.  tit.  Tenures  III.  10.  v 

Forfeiture  is  defined  by  Blackstone  to  be  a  punishment  annexed 
bylaw  to  some  illegal  act  or  negligence  in  the  owner  of  lands,  te- 
nements or  hereditaments  ;  whereby  he  loses  all  his  interest  there- 
in, and  they  go  to  the  party  injured,  as  a  recompense  for  the 
wrong,  which  either  he  alone,  or  the  public  together  with  him,  hath 
sustained.    2  Comm.  267. 

Lands,  tenements  and  hereditaments  may  be  forfeited  in  various 
degrees  and  by  various  means.  Forfeitures  may  therefore  be  di- 
vided into  civil  and  criminal.  The  latter  will  be  presently  consi- 
dered more  at  large  under  this  title. 

Civil  forfeitures  arise  either  by  alienation  contrary  to  law,  as  in 
mortmain;  for  which,  see  this  Diet,  under  that  title  ;  to  aliens,  see 
tit.  Alien;  or  by  particular  tenants  when  they  are  greater  than  the 
law  entitles  them  to  make.  This  latter  alienation  devests  the  re- 
mainder or  reversion,  and  is  also  a  forfeiture  to  him  whose  right 
is  attacked  thereby.  \  Inst.  251. 

Forfeiture  in  civil  cases  may  also  accrue  by  non-presentation  to 
a  benefice,  when  it  is  called  a  lapse;  see  this  Diet.  tit.  Advowson. 
By  simony;  see  that  title.  By  non-performance  of  conditions;  see 
tit.  Condition.  By  waste ;  see  that  title.  By  breach  of  copyhold 
customs;  see  tit.  Copyhold;  or,  lastly,  by  bankruptcy;  see  that 
title. 

I.  Of  Forfeitures  in  Civil  Cases* 
II.  Of  Forfeitures  in  Criminal  Cases;  and  herein, 

I .  Generally  for  what  Crimes  such  Forfeitures  are  inflicted', 
and  to  what  Time  they  bear  relation. 
Vol.  III.  O 
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3.  More  particularly  ^  what  Estates  are  subject  to  Forfeiture. 
3.  When  Forfeitures  may  be  seized. 

I.  As  to  alienations  by  fiar(icular  tenants;  if  tenant  for  his  own 
life  aliens*  by  feoffment  or  fine,  for  the  life  of  another,  or  in  tail,  or 
in  fee ;  these  being  estates,  which  either  must  or  may  last  longer 
than  his  own,  the  creating  them  is  not  only  beyond  his  power,  and 
inconsistent  with  the  nature  of  his  interest,  but  is  also  a  forfeiture 
of  his  own  particular  estate  to  him  in  remainder  or  reversion.  Litt. 
§415.  For  this  there  seems  to  be  two  reasons;  first,  because  such 
alienation  amounts  to  a  renunciation  of  the  feodal  connection  and 
dependence ;  it  implies  a  refusal  to  perform  the  due  renders  and 
service's  to  the  lord  of  the  fee,  of  which  iealty  is  constantly  one, 
and  it  tends  in  its  consequence  to  defeat  and  devest  the  remainder 
or  reversion  expectant :  as  therefore  that  is  put  in  jeopardy,  by 
such  act  of  the  particular  tenant,  it  is  but  just,  that,  upon  disco- 
very, the  particular  estate  should  be  forfeited  and  taken  from  him, 
■who  has  shown  so  manifest  an  inclination  to  make  an  improper 
use  of  it  ?  The  other  reason  is,  because  the  particular  tenant,  by 
granting  a  larger  estate  than  his  own,  has  by  his  own  act  deter* 
mined  and  put  an  entire  end  to  his  own  original  interest ;  and  on 
such  determination  the  next  taker  is  entitled  to  enter  regularly, 
as  in  his  remainder  or  reversion.    2  Comm.  274. 

Another  reason  assigned  for  these  forfeitures  is,  that  the  act  done 
is  incompatible  with  the  estate  which  the  tenant  holds,  and  against 
the  implied  condition  on  which  he  holds  it.  As  in  the  case  of  a 
tenant  for  life  or  years  enfeoffing  a  stranger  in  fee-simple,  this  is  a 
breach  of  the  condition  which  the  law  annexes  to  his  estate,  vra. 
that  he  shall  not  attempt  to  create  a  greater  estate  than  he  himself 
is  entitled  to.  1  Inst,  315.  So  if  tenant  for  life,  or  years,  or  in 
fee,  commit  felony,  this  is  a  breach  of  the  implied  condition  an- 
nexed  to  every  feodal  donation  that  they  should  not  commit  felony. 
2  Comm.  153. 

The  same  law,  which  is  thus  laid  down  with  regard  to  tenants 
for  life,  holds  also  with  respect  to  all  tenants  of  the  mere  free* 
hold,  or'  of  chattel  interests  :  but  if  tenant  in  tail  aliens  in  fee,  this 
is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere  dis- 
continuance of  the  estate-tail,  which  the  issue  may  afterwards  avoid 
by  due  course  of  law  ;  for  he  in  remainder  or  reversion  hath  only  a 
v.ery  remote,  and  barely  possible  interest  therein,  until  the  issue  in 
tail  is  extinct,    bee  this  Diet.  tit.  Discontinuance. 

But  in  case  of  such  forfeitures,  by  particular  tenants,  all  legal 
estates  by  them  before  created,  (as  if  tenant  for  20  years  grants  a 
lease  for  15,)  and  all  charges  by  them  lawfully  made  on  the  lands 
shall  be  good  and  -available  in  the  law.  For  the  law  will  not  hurt 
an  innocent  lessee  for  the  fault  of  his  lessor ;  nor  permit  the  lessor* 
after  he  has  granted  a  good  and  lawful  estate,  by  his  own  act  t© 
avoid  it,  and  defeat  the  interest  which  he  himself  hath  created.  1 
Jnst.  233.    2  Comm.  2?5. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  an  illegal 
alienation  by  the  particular  tenant,  is  the  civil  crime  of  disclaimer; 
as  to  which,  see  this  Diet.  tit.  Disclaimer, 

If  tenant  for  life,  in  dower,  by  the  curtesy,  or  after  possibility  of 
issue  extinct,  or  lessee  for  years,  tenant  by  statute-merchant,  sta- 
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pie,  or  elegit,  of  lands  or  tenements  that  lie  in  Hvery,  shall  make 
any  absolute  or  conditional  feoffment  in  fee,  gift  in  tail,  lease  for  any 
other  life  than  his  own,  &c.  or  levy  a  fine  sur  conusance  de  droit, 
come  ceo,  £5*c.  or  suffer  a  common  recovery  thereof;  or  being  im- 
pleaded in  a  writ  of  right  brought  against  him,  join  the  mise  upon 
the  mere  right,  or  admit  the  reversion  to  be  in  another ;  or  in  a 
quid  juris  ciamat,  claim  the  fee-simple;  or  if  lessee  for  years  be- 
ing ousted,  bring  an  assise  ut  de  libero  tenemento,  &c.  by  either  of 
these  things,  there  will  be  a  forfeiture  of  estate.  Plowd.  15.  1 
Reft.  15.  8'  Reft.  144.  Co.  Litt.  251.  Dyei*,  152.  324.  1  Bulst. 
219. 

But  where  the  land  granted  by  tenant  for  life,  or  years,  is  not 
well  conveyed ;  or  the  thing  does  not  lie  in  livery,  as  a  rent,  com- 
mon, or  the  like,  he  will  not  forfeit  his  estate  ;  and,  therefore,  if 
a  feoffment,  gift  in  tail,  or  lease  for  another's  Hfe,  made  by  the 
tenant  for  life,  is  not  good,  for  want  of  words  in  making  it,  or  due 
execution  in  the  livery  and  seisin,  this  shall  not  produce  a  forfeit- 
ure.   2  Refi.  55. 

When  tenant  in  tail  makes  leases,  not  warranted  by  the  statute, 
a  copyholder  commits  waste,  refuses  to  pay  his  rent,  or  do  suit  of 
court ;  one  to  whom  an  estate  is  granted  upon  condition,  does  not 
perform  the  same ;  in  all  these  cases  forfeitures  are  incurred.  1 
Re/i.  15. 

m  Entry  for  a  forfeiture  ought  to  be  by  him  who  is  next  in  rever- 
sion or  remainder  after  the  estate  forfeited.  As,  if  tenant  for  life 
or  years  commits  a  forfeiture,  he  who  has  the  immediate  reversion 
or  remainder,  ought  to  enter,  though  he  has  the  fee,  or  only  an 
estate-tail.    1  RolL  857.  /.  45.  50.  358,  /.  5. 

It  shall  be  a  dispensation  of  the  forfeiture,  if  he  in  reversion  or 
remainder  be  a  party  to  the  estate  made,  and  accept  it;  as  if  a 
husband,  seised  in  right  of  his  wife  for  life,  leases  to  him  in  rever- 
sion for  his  own  life.    1  RolL  856.  /.  10. 

Also  offices  may  be  forfeited  by  neglect  of  duty,  &c.  See  tit* 
Office. 

II.  1.  The  true  reason,  and  only  substantial  ground,  of  any 
forfeiture  for  crimes,  consists  in  this  :  that  all  property  is  de- 
rived from  society,  being  one  of  those  civil  rights  conferred  on 
individuals  in  exchange  for  that  degree  of  natural  freedom,  which 
©very  man  must  sacrifice  when  he  enters  into  social  communities. 
If  therefore  a  member  of  any  national  community  violates  the  fun- 
damental contract  of  his  association,  by  transgressing  the  munici- 
pal law,  he  forfeits  his  rights  to  such  privileges  as  he  claims  by 
that  contract ;  and  the  state  may  very  justly  resume  that  portion  of 
property,  or  any  part  of  it,  which  the  laws  have  before  assigned 
him.  Hence  in  every  offence  of  an  atrocious  kind,  the  laws  of 
England  have  exacted  a  total  confiscation  of  the  moveables  or  per- 
sonal, estate ;  and  in  many  cases  perpetual,  in  others  only  a  tem- 
porary loss,  of  the  offender's  immoveables  or  landed  property  j 
and  have  vested  them  both  in  the  king,  as  the  person  supposed  to 
be  offended^  being  the  one  visible  magistrate  in  whom  the  majesty 
of  the  public  resides.    1  Comm.  299. 

The  offences  which  induce  a  forfeiture  of  lands  and  tenements 
are  principally  the  fallowing  six :   J.  Treason.    %  JPetony.  3t 
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Misprision  of  treason.  4.  Pramunire.  5.  Drawing  a  weapon  on  a 
judge;  or  striking  any  one  in  the  presence  of  the  king's  courts  of 
justice.  6.  Popish  recusancy ;  or  non-observance  of  certain  laws 
enacted  in  restraint  of  papists. 

Forfeiture  in  criminal  cases  is  two-fold ;  of  real  and  of  personal 
estates.    First  as  to  real  estates. 

By  common  law,  on  attainder  of  high  treason,  a  man  forfeits  to 
the  king  all  his  lands  and  tenements  of  inheritance,  whether  fee- 
simple  or  fee-tail,  and  all  his  right  of  entry  on  lands  and  tene- 
ments, which  he  had  at  the  time  of  the  offence  committed,  or  at 
any  time  afterwards,  to  be  for  ever  vested  in  the  crown.  And  also 
the  profits  of  all  lands  and  tenements,  which  he  had  in  bis  own 
right  for  life  or  years,  so  long  as  such  interest  shall  subsist.  Co. 
Litt.  392.    3  Inst.  19.    1  Hole's  P.  C.  240.  2  Hawk.  P.  C.  c.  49. 

This  forfeiture  relates  backwards  to  the  time  of  the  treason 
committed,  so  as  to  avoid  all  intermediate  sales  and  encumbrances, 
but  not  those  before  the  fact.  3  Inst.  211.  A  wife's  jointure  is 
not  forfeitable  for  the  treason  of  her  husband,  because  settled  upon 
her  previous  to  the  treason  committed ;  but  her  dower  is  forfeited 
by  the  express  provision  of  stat.  5  &  6  Edw.  VI.  c.  11.  repealing, 
in  that  particular,  stat.  1  Edw.  VI.  c.  12.  The  husband  notwith- 
standing shall  be  tenant  by  the  curtesy  of  the  wife's  lands  if  the 
wife  be  attainted  of  treason,  for  that  is  not  prohibited  by  the  sta- 
tute. 1  Hate's  P.  C.  359.  But  though,  after  attainder,  the  forfeit- 
ure relates  back  to  the  time  of  the  treason  committed,  yet  it  does 
not  take  effect  unless  an  attainder  be  had,  of  which  it  is  one  of  the 
fruits ;  and  therefore  if  a  traitor  dies  before  judgment  pronounced, 
or  is  killed  in  open  rebellion,  or  is  hanged  by  martial  law,  it  works 
no  forfeiture  of  his  lands,  for  he  never  was  attainted  of  treason; 
and  by  the  express  provision  of  stat.  34  Edw.  III.  c.  12.  there  shall 
be  no  forfeiture  of  lands  for  treason,  of  dead  persons,  not  attaint- 
ed in  their  lives ;  yet  if  the  chief  justice  of  the  king's  bench,  (the 
supreme  coroner  of  ail  England,)  in  person,  upon  the  view  of  the 
body  of  one  killed  in  open  rebellion,  records  it,  and  returns  the 
record  into  his  own  court,  both  lands  and  goods  shall  be  forfeited. 
4  Pep.  57. 

Forfeiture  of  lands  and  tenements  to  the  crown  for  treason,  is 
by  no  means  derived  from  the  feodal  policy,  but  was  antecedent  to 
the  establishment  of  that  system  in  this  island.  See  this  Diet.  tit. 
Tenures  III.  10.  But  in  certain  treasons  relating  to  the  coin,  it  is 
provided  by  some  of  the  more  modern  statutes  which  constitute 
the  offence,  that  it  shall  work  no  forfeiture  of  lands,  save  only  for 
the  life  of  the  offender ;  and  by  all,  that  it  shall  not  deprive  the 
wife  of  her  dower.  See  stats.  5  Eliz.  c.  11.  18  Eliz.  c.  1.  8  & 
9  Wm.  III.  e.  26.  15  &  16  Geo.  IL  c.  28.  And  with  a  view  to 
abolish  such  hereditary  punishment  entirely,  it  was  provided  by 
stat.  7  Ann.  c.  21.  §  10.  that  after  the  decease  of  the  Pretender,  no 
attainder  for  treason  should  extend  to  the  disinheriting  of  any 
heir,  nor  to  the  prejudice  of  any  person  other  than  the  traitor 
himself.  By  a  subsequent  statute,  namely  the  stat.  17  Geo.  II.  c. 
39.  the  operation  of  the  indemnifying  clauses  in  stat.  7  Ann.  c.  21. 
was  still  farther  suspended  till  the  death  of  the  sons  of  the  late 
Pretender.  And  by  39  Geo.  III.  c.  93.  the  provisions  of  both  these 
acts  were  repealed ;  so  that  the  forfeiture  for  treason  stands  as  it 
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did  before  the  passing  of  the  act  of  7  Ann.  c.  21.  See  4  Comm. 
384.  and  this  Diet.  tit.  Attainder. 

In  fietit  treason,  misprision  of  treason  and  felony,  the  offender 
also  forfeits  all  his  chattel  interests  absolutely,  and  the  profits  of 
all  estates  of  freehold  during  life,  and  after  his  death  all  his  lands 
and  tenements  in  fee-simple  (but  not  those  in  tail)  to  the  crown  for 
a  short  period  of  time ;  for  the  king  shall  have  them  for  a  year  and 
a  day,  and  may  commit  therein  what  waste  he  pleases,  which  is 
called  the  king's  year,  day,  and  waste.  2  Inst.  37.  3  Inst.  392. 
Formerly  the  king  had  a  liberfy  of  committing  waste  on  the  lands 
ef  felons  by  pulling  down  their  houses,  extirpating  their  gardens, 
ploughing  their  meadows,  and  cutting  down  their  woods.  But  this 
tending  greatly  to  the  prejudice  of  the  public, .it  was  agreed  in  the 
reign  of  Henry  J,  that  the  king  should  have  the  profits  of  the  land 
for  a  year  and  a  day,  in  lieu  of  the  destruction  he  was  otherwise 
at  liberty  to  commit ;  and  therefore  Magna  Carta,  c.  22.  provides, 
that  the  king  shall  hold  only  such  lands  for  a  year  and  a  day,  and 
then  restore  them  to  the  lord  of  the  fee,  without  any  mention  of 
waste.  See  Mirr.  c.  4.  §  16.  Fleta,  U  1.  c.  28.  But  the  stat.  17 
JZdw.  II.  de  ftrarogativd  regis,  seems  to  suppose  that  the  king 
shall  have  his  year,  day,  and  waste,  and  not  the  year  and  day  in- 
stead of  waste;  which  Lord  Coke  and  the  Mirror  very  justly  con- 
sider as  an  encroachment,  though  a  very  ancient  one,  of  the  royal 
prerogative.    Mirr.  c.  5.  §  2.    2  Inst.  37. 

This  year,  day,  and  waste  are  now  usually  compounded  for;  but 
otherwise  they  regularly  belong  to  the  crown,  and  after  their  ex- 
piration the  land  would  have  descended  to  the  heir,  (as  in  gavel- 
kind tenure  it  still  does,)  did  not  its  feodal  quality  intercept  such 
descent  and  give  it  by. way  of  escheat  to  the  lord.  See  tit.  Tenures, 
Escheat. 

These  forfeitures  of  lands  for  felony  also  arise  only  upon  attain- 
der ;  and  therefore  a  felo  de  se  forfeits  no  lands  of  inheritance  or 
freehold,  for  he  never  is  attainted  as  a  felon.  3  Inst.  55.  They 
likewise  relate  back  to  the  time  of  the  offence  committed,  as  well 
as  forfeitures  for  treason ;  so  as  to  avoid  all  intermediate  charges 
and  conveyances.    4  Comm.  386.  • 

These  are  all  the  forfeitures  of  real  estates  created  by  the  com- 
mon law  as  consequential  upon  attainders  by  judgment  of  death 
or  outlawry.  The  particular  forfeitures  created  by  the  statutes  of 
ftr&munire  and  others  are  here  omitted,  being  rather  a  part  of  the 
judgment  and  penalty  inflicted  by  the  respective  statutes,  than  con- 
sequences of  such  judgment,  as  in  treason  and  felony  they  are. 
See  fast,  II. 

As  a  part  of  the  forfeiture  of  real  estates,  may  be  mentioned 
the  forfeiture  of  the  profits  of  lands  during  life  ;  which  extends  to 
two  other  instances  besides  those  already  spoken  of;  the  striking 
in  Westminster  Hall,  or  drawing  a  weapon  upon  a  judge  there 
sitting  in  the  king's  courts  of  justice.  3  Inst.  141.  And  it  seems 
that  the  same  forfeiture  is  incurred  by  rescuing  a  prisoner  in  or 
before  any  of  the  courts  there,  committed  by  the  judges.  Cro. 
Jac.  367. 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the 
higher  kinds  of  offence;  in  high  treason  or  misprision  thereof; 
petit  treason  $  felonies  of  all  sorts,  whether  clergyable  or  not :  self- 
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murder,  or  felo  de  aej  petit  larceny ;  standing  mute ;  challenging 
above  thirty-five  jurors;  and  the  abovementioned  offences  of  stri- 
king, &c.in  Westminster  Hall.  Yovjlight  also,  on  an  accusation  of 
treason,  felony,  or  even  petit  larceny,  whether  the  party  be  found 
guilty  or  acquitted,  if  the  jury  find  the  flight,  the  party  shall  for- 
feit his  goods  and  chattels  ;  for  the  very  flight  is  an  offence,  car- 
rying with  it  a  strong  presumption  of  guilt ;  and  is  at  least  an  en- 
deavour to  elude  and  stifle  the  course  of  justice  prescribed  by 
the  law.  But  the  jury  very  seldom  find  the  flight;  forfeiture 
being  looked  upon,  since  the  vast  increase  of  personal  property,  as 
too  large  a  penalty  for  an  offence  to  which  a  man  is  prompted  by 
the  natural  love  of  liberty.    4  Comm.  387. 

There  are  some  remarkable  differences  between  the  forfeiture  of 
lands,  and  of  goods  and  chattels.  1.  Lands  are  forfeited  upon  attain* 
der,  and  not  before:  goods  and  chattels  are  forfeited  by  conviction. 
Because  in  many  of  the  cases  where  goods  are  forfeited,  there  never 
is  any  attainder:  which  happens  only  where  judgment  of  death  or 
Outlawry  is  given  ;  therefore  in  those  cases  the  forfeiture  must  be 
upon  conviction,  or  not  at  all;  and  b.eing  necessarily  upon  convic- 
tion in  those,  it  is  so  ordered  in  all  other  cases ;  for  the  law  loves 
uniformity;  2.  In  'outlawries  for  treason  or  felony,  lands  are  for- 
feited only  by  the  judgment,  but  the  goods  and  chattels  are  for- 
feited by  a  man's  being  first  put  in  the  exigent,  without  staying  till 
he  is  quinto  exactusy  or  finally  outlawed,  for  the  secreting  him- 
self so  long  from  justice  is  construed  a  flight  in  law.  3  Inst.  232. 
(See  this  Diet.  tit.  Outlawry.')  3.  The  forfeiture  of  lands  has  re- 
lation to  the  time  of  the  fact  committed  so  as  to  avoid  all  subse- 
quent sales  and  encumbrances ;  but  the  forfeiture  of  goods  and  chat* 
tels  has  no  relation  backwards,  so  that  those  only  which  a  man  has 
at  the  time  of  conviction,  shall  be  forfeited.  Therefore  a  traitor 
or  felon  may  bond  fide  sell  any  of  his  chattels,  real  or  personal,  for 
the  sustenance  of  himself  or  family  between  the  fact  and  con- 
viction. 2  Hawk.  P.  C.  e.  49.  For  personal  property  is  of  so  fluc- 
tuating a  nature  that  it  passes  through  many  hands  in  a  short  time; 
and  no  buyer  could  be  safe  if  he  were  liable  to  return  the  goods 
which  he  had  fairly  bought,  provided  any  of  the  prior  vendors  had 
committed  a  treason  or  felony.  Yet  if  they  be  collusively  and  not 
bond  fide  parted  with,  merely  to  defraud  the  crown,  the  law,  and 
particularly  stat.  13  Eliz.  c.  5.  will  reach  them;  for  they  are  all 
the  while  truly  and  substantially  the  goods  of  the  offender;  and  as 
he,  if  acquitted,  might  recover  them  himself,  as  not  parted  with 
for  a  good  consideration,  so  in  case  he  happens  to  be  convicted, 
the  law1  will  recover  them  for  the  king.  4  Comm.  388.  See  Gor- 
don's  case,  Dom.  Proc. 

2.  Where  land  comes  to  the  crown,  as  forfeited  by  attainder  of 
treason,  all  mesne  tenures  of  common  persons  are  extinct ;  but  if 
the  king  grant  it  out,  the  former  tenure  shall  be  revived,  for 
which  a  petition  of  right  lies.  2  Hale's  Hist.  P.  C.  254.  In  trea- 
son, all  lands  of  inheritance,  whereof  the  offender  was  seised  in 
his  own  right,  were  forfeited  by  the  common  law ;  and  rights  of 
entry,  &c.  And  the  inheritance  of  things  not  lying  in  tenure,  as 
of  rent-charges,  commons,  &c.  shall  be  forfeited  in  high  treason  : 
but  no  right  of  action  whatsoever  to  lands  of  inheritance  is  forfeit* 
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cd,  cither  by  the  common  or  statute  law.  2  Hawk.  P.  C.  c.  49. 
See  Gordon's  case,  in  Dom.  Proc. 

By  stat.  26  Hen.  VIII.  c.  13.  all  lands,  tenements,  &c.  of  inhe- 
ritance tre  forfeited  in  treason.  And  the  king  shall  be  adjudged 
in  possession  of  lands  and  goods  forfeited  for  treason  on  the  attain- 
der of  the  offender,  without  any  office  found,  saving  the  rights  of 
others.  See  stat.  33  Hen.  VIII.  c.  20.  Lands  and  hereditaments 
in  fee-simple  and  fee-tail^  are  forfeited  in  high  reason  :  but  lands 
in  tail  could  not  be  forfeited  only  for  the  life  of  tenant  in  tail, 
till  the  statute  26  Hen.  VIII.  c.  13.  by  which  statute  they  may  be 
forfeited. 

Upon  outlawry  in  treason  or  felony  the  offender  shall  forfeit  as 
much  as  if  he  had  appeared,  and  judgment  had  been  given  against 
him ;  so  long  as  the  outlawry  is  in  force.    3  Inst.  52.  212. 

Gavelkind  land  in  Kent  is  not  forfeited  by  committing  of  felony; 
and  by  a  felony  only+  entailed  lands  are  not  forfeit.   &  P.  C.  3.  26. 

Land  that  one  hath  in  trust ;  or  goods  and  chattels  in  right  of  an- 
other, or  to  another's  use,  &c.  will  not  be  liable  to  forfeiture.  Though 
leases  for  years,  in  a  man's  own,  or  his  wife's  right,  estates  in  joint- 
tenancy,  &c.  and  all  statutes,  bonds,  and  debts  due  thereby,  and  upon 
contracts,  &c.  shall  be  forfeited.  Co.  Litt.  42.  151.  Staund.  188. 

A  married  man  guilty  of  felony  >  forfeits  his  wife's  term  ;  and  if 
a  wife  kill  her  husband,  the  husband's  goods  are  forfeited,  Jenk. 
Cent,  65.  In  manslaughter^  the  offender  forfeits  goods  and  chattels, 
and  in  chance-medley  and  se  defendendo,  goods  and  chattels 3  but  the 
offenders  may  have  their  pardon  of  course.    Co.  Litt.  319. 

Those  that  are  hanged  by  martial  law  in  the  time  of  war,  for- 
feit no  lands.  Co*Litu  13,  And  for  robbery  or  piracy,  &c.  on 
the  sea,  if  tried  in  the  court  of  admiralty,  by  the  civil  law,  and 
not  by  jury,  there  is  no  forfeiture :  but  if  a  person  be  attainted  be- 
fore commissioners  by  virtue  of  the  stat.  28  Hen.  VIII.  c.  15.  there 
it  works  a  forfeiture.    1  LilL  Abr. 

In  cases  of  felony  the  profits  of  lands  whereof  a  person,  attaint- 
ed of  felony,  is  seised  of  an  estate  of  inheritance  in  right  of  his 
wife ;  or  of  an  estate  for  life  only  in  his  own  right ;  are  forfeited 
tp  the  king,  and  nothing  is  forfeited  to  the  lord.  3  Inst.  19.  Mtz, 
Ms,  166. 

Goods  of  persons  that  fly  for  a  felony,  are  forfeited  to  the  lord 
ef  the  franchise,  when  flight  is  found  of  record.    2  Inst.  28  U 

In  a  ftramunire,  lands  in  feesimfile  are  forfeited,  with  goods  and 
chattels.    Co.  Litt.  139. 

Before  the  statute  of  1  Edw.  VI.  cafi.  12.  the  wife  not'only  lost 
her  dower  at  common  law,  but  also  her  dower  ad  ostium  ecclesia^ 
or  ex  assensu  patris^  or  by  special  custom,  (except  that  of  gavel- 
kind,) by  the  husband's  attainder  of  treason  or  capital  felony,  whe- 
ther committed  before  or  after  marriage.  Co.  Litt.  31.  b.  37.  a. 
Ah  a.  Fitz.  J\T.  B.  150.  Perk.  §  308.  Bro.  tit.  Dower,  82 
Plowd.  261. 

But  the  wife  forfeited  lands  given  jointly  to  her  husband  and 
her,  whether  by  way  of  frank-marriage  or  otherwise,  only  for  the 
year,  day,  and  waste.    Co.  Litt.  37.    3  Inst.  216. 

By  stat.  I  Mdw.  VI.  cap.  12.  par.  17.  it  was  enacted  that  albeit 
any  person  shall  be  attainted  of  any  treason  or  felony  whatsoever  ; 
yet  notwithstanding  every  woman,  that  shall  fortune  to  be  the 
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wife  of  the  person  so  attainted,  shall  be  endowable  and  enabled  to 
demand,  have,  and  enjoy  her  dower,  in  like  manner  and  form  as 
though  her  husband  had  not  been  attainted,  &c.  This  however 
was  repealed  as  to  treason  by  5  &  6  £dw.  VI.  cafi.  1 1.  fiarj  9.  See 
ante,  I. 

Though  Lord  Coke  expressly  makes  dower  ex  assensu  fiatris,  as 
well  as  the  dowers  at  common  law  and  ad  ostium  ecclesiay  liable  to 
be  defeated  at  common  law,  by  the  husband's  treason  or  felony ; 
1  Inst.  37.  a.  yet  some  have  inclined  to  think  that  Jthis  stat.  5  &  6 
£div.  VI.  c.  11.  doth  not  extend  to  dower  ex  assensu  fiatrisf  So 
that  that  shall  not  be  forfeitable  on  the  treason  of  the  husband.  And 
in  1  Inst,  35.  b.  Lord  Coke  mentions,  that  according  to  some  opi- 
nions the  wife  loses  dower  ex  assensu  fiatris,  if  after  the  assent  the 
father  was  attainted  of  treason.    See  1  Inst.  41.  a.  in  note. 

If  the  husband  seised  of  lands  in  fee,  makes  a  feoffment  and 
then  commits  treason,  and  is  attainted  of  it,  the  wife  shall  not 
recover  dower  against  the  feoffee.  Bendl.  56.  Dyer,  140.  Co. 
lAtt,  111.  a.  So  if  the  husband  is  attainted  of  treason,  and  af- 
terwards pardoned,  yet  the  wife  shall  not  recover  dower ;  but  of 
lands  purchased  by  the  husband  after  the  pardon,  the  wife  shall  be 
endowed.    3  LcoH.  3.   Perk.  sect.  391. 

If  a  husband  having  levied  a  fine  with  proclamation,  is  erro- 
neously attainted  of  treason,  and  the  five  years  pass  after  his  deathf 
and  then  the  outlawry  is  reversed,  the  fine  and  non-claim  are  no 
bar  till  five  years  are  passed  after  the  reversal,  because  the  wife 
could  not  sue  for  her  dower  while  the  attainder  stood  in  force, 
neither  could  she  any  way  reverse  it.  3  Inst.  216.  Moor.  639. 
PL  879. 

After  the  making  of  the  abovementioned  statute  1  Edw.  VI.  cafi, 
12.  it  seems  to  have  been  doubted,  whether  the  wife  should  not 
lose  her  dower  in  case  of  any  new  felony  made  by  act  of  parlia- 
ment ;  therefore  where  several  offences  have  been  made  felony 
since,  care  has  been  taken  to  provide  for  the  wife's  dower.  2  New 
Abr.  584.   See  12  Vin.  Abr.  tit.  Forfeiture.  2  Hawk.  P.  C.  c.  49. 

If  a  woman  after  a  rafiey  consent  to  the  ravisher,  she  shall  lose 
her  dower  after  the  death  of  her  husband,  &c.  Stat.  6  Rich.  II.  c. 
6.  And  if  any  maiden  or  woman  child  above  twelve,  and  under 
sixteen  years  of  age,  shall  agree  to  be  taken  away  and  deflowered, 
or  contract  with  any  man  for  marriage  against  the  will  and  with- 
out the  consent  of  her  father ;  or,  if  he  be  dead,  her  mother  or 
guardian  appointed  by  her  father's  will,  she  shall  forfeit  her  land 
of  inheritance  for  her  life.   4  &  5  P.  &f  M.  c.  8. 

Artificers  going  out  of  the  kingdom  and  teaching  their  trades  to 
foreigners,  are  liable  to  forfeit  their  lands,  &c.  by  stat.  5  Geo.  I.  c. 
27.  Similar  forfeitures  likewise  are  inflicted  by  several  other 
penal  statutes.    See  tit.  Manufacturers. 

In  all  cases  where  a  penalty  or  forfeiture  is  given  by  statute, 
without  saying  to  whom  it  shall  be,  or  a  limitation  for  a  recom- 
pense for  the  wrong  to  the  party,  it  belongs  to  the  king.  Stra. 
50.  828.  2  Vent.  267.  And  such  forfeitures  shall  be  construed 
favourably.    Cowfi  585.  588. 

3.  Goods  or  lands  of  one  arrested  for  felony,  shall  not  be  seized 
before  he  is  convict  or  attaint  of  the  felony ;  on  pain  of  forfeiting 
double  value.    Stat.  1  Rich.  III.  c.  3,   Goods  of  a  felon,  fcc.  can* 
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not  be  seized  before  forfeited;  though  they  may  be  inventoried, 
and  a  charge  made  thereof  before  indictment  Wood9 a  Inst.  659. 
Where  goods  of  a  felon  .are  pawned  before  he  is  attainted,  the 
king  shall  not  have  the  forfeiture  of  the  goods  till  the  money  is 
paid  to  him  to  whom  they  were  pawned.  3  Inst.  17.  2  Mela.  Abr. 
874,  875. 

After  conviction  by  judgment,  or  outlawry,  for  high  treason,  &c. 
a  commission  goes  to  persons  named  by  the  king  or  by  the  attor* 
ney-gencral,  to  inquire,  what  lands  and  tenements  the  offender  had 
at  the  time  of  the  treason  committed,  and  the  value  j  and  that  they 
seize  them  into  the  king's  hands?  And  the  inquisition  taken  there- 
on shall  be  returned  to  the  court  of  exchequer,  and  filed  in  the 
office  of  the  king's  remembrancer.  Lut.  997.  So  after  conviction 
for  felony,  a  scire  faciaa  shall  go  against  the  vill,  or  any  other,  who 
has  the  goods  in  his  custody.  Staundf  P.  C.  194.  But  if  any  one 
has  title  to  the  goods  or  lands  found  by  inquisition  to  be  the  goods 
or  lands  of  the  offender,  he  may  make  his  claim  by  pleading  his 
title.  Lut.  998.  To  which  the  attorney-general  shall  demur,  or 
reply.    Vide  Com,  Dig.  tit.  Prarogative,  (D.  83,  84.) 

A  copyholder  surrenders  to  the  use  of  his  will ;  the  devisee  is 
convicted  of  felony  and  hanged  before  admittance,  the  lands  are  not 
forfeited  to  the  lord,  but  descend  to  the  heir  of  the  surrenderor. 
2  Wils.  13. 

forfeiture  differs  from  confiscation,  in  that  forfeiture  is  more 
general ;  whereas  confiscation  is  particularly  applied  to  such  as 
are  forfeit  to  the  king's  exchequer,  and  confiscate  goods  are  said 
to  be  such  as  nobody  doth  claim.    Staundf  P.  C.  186. 

There  is  a  full  forfeiture,  plena  forisfactura,  otherwise,  called 
plena  wita,  which  is  a  forfeiture  of  life  and  member,  and  all  that 
a  man  hath.  Leg.  Hen.  I.  c.  88."  And  there  is  mention  in  some 
statutes,  of forfeiture,  at  the  king's  will,  of  body,  lands,  and  goods, 
&c.  4  Inst,  66.  See  further  on  this  subject,  this  Vict.  tit.  Attain- 
der,  Corruption  of  Blood,  Felony,  Treason,  &c.  and  Com.  Dig.  tit. 
Forfeiture. 

Forfeiture  of  marriage,  forisfactura  maritagii.~\  A  writ 
which  anciently  lay  against  him,  who,  holding  by  knights-service, 
and  being  under  age,  and  unmarried,  refused  her  whom  the  Jord 
offered  him  without  his  disparagement,  and  married  another. 
Fitz.  JV.  B.fol.  141.    Meg,  Orig.  foL  163.    See  tit.  Tenures. 

Forfeited  estate.  Several  statutes  have  been  from  time  to 
time  passed,  appointing  commissioners  of  forfeited  estates,  on  rebel- 
lions in  this  kingdom  and  Ireland.  Thus  by  stat.  1 1  8c  12  Wm.  III. 
c.  3.  all  lands  and  tenements,  Sec.  of  persons  attainted  or  convicted 
of  treason  or  rebellion  in  Ireland,  were  vested  in  several  commis- 
sioners and  trustees  for  sale  thereof.  And  by  several  stats,  temp. 
Geo.  I.  commissioners  were  appointed  to  inquire  of  forfeited  es- 
tates in  England  and  Scotland,  on  the  rebellion  at  Preston,  6cc.  And 
the  estates  of  persons  attainted  of  treason  were  vested  in  his  ma- 
jesty for  public  uses ;  but  afterwards  in  trustees  to  be  sold  for  the 
use  of  the  public  ;  and  it  was  provided  that  the  purchasers  should 
be  protestants. 

FORGAVEL,  forgabulum.']   A  small  reserved  rent  in  money, 
or  quit-rent.    Cartular.  Abbat.  de  Hading.  MS.  ft  88. 
Vol.  III.  P 
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FORGE,  forgia.]  A  smith's  forge,  to  melt  and  work  iron.  Char  J. 
Hen.  II. 

FORGERY,  from  Fr.  forger,  i.  e.  accudere,  fabricare,  to  beat  on 
an  anvil,  to  forge  or  form.]  The  fraudulent  making  or  alteration 
of  any  deed,  writing,  instrument,  register,  stamp,  &c.  to  the  pre- 
judice of  another  man's  right.  An  offence  punishable,  according 
to  its  circumstances,  by  fine,  imprisonment,  pillory,  transporta- 
tion and  death. 

By  stat.  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly  to  publish 
or  give  in  evidence,  any  forged  deed,  court-roll,  or  will,  with  in- 
tent to  affect  the  right  of  real  property,  either  freehold  or  copy- 
hold, is  punished  by  a  forfeiture  to  tbe  party  grieved,  of  double 
costs  and  damages ;  by  the  offender's  standing  in  the  pillory,  and 
having  both  his  ears  cut  off  and  his  nostrils  slit  and  seared  ;  by  for- 
feiture to  the  crown  of  the  profits  of  his  lands,  and  by  perpetual 
imprisonment.  For  any  forgery  relating  to  a  term  of  years,  or 
annuity,  bond,  obligation,  acquittance,  release  or  discharge,  of  any 
debt  or  demand  of  any  personal  chattels,  the  same  forfeiture  is 
given  to  the  party  grieved,  and  on  the  offender  is  inflicted  the  pil- 
lory, loss  of  one  ear,  and  a  year's  imprisonment.  The  second  of- 
fence, in  both  cases,  being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  tbe  revo- 
lution, when  paper  credit  was  first  established,  have  inflicted  ca- 
pital punishment  on  the  following  species  of  forgery,  viz.  The 
forging,  altering,  or  uttering  as  true  when  forged,  of  any  bank 
notes,  bills  or  other  securities;  see  stats.  8  k  9  Wm.  III.  c.  20. 
§  36.  11  Geo.  I.  c.9.  12  Geo.  I.  c.  32.  15  Geo.  II.  c.  13.  13 
Geo.  HI.  c.  79-.  41  Geo.  III.  (U.  K.)  c.  39.  and  45  Geo.  III.  c.  89. ; 
and  this  Diet.  tit.  Bank  of  England.  Drafts  or  orders  of  public 
wards  or  offices  ;  by  various  acts.  Exchequer  bills;  by  the  several 
acts  for  issuing  them.  South  Sea  bonds;  see  stats.  9  Ami.c.  21.  6 
GeoA.cc.  4.  11.  12  Geo.  I.  c.  32.  Lottery  tickets  or  orders;  by 
the  several  lottery  acts.  Army  or  navy  debentures  ;  stats.  5  Geo. 
I.  c.  14.  9  Geo.  I.  c.  5.  East-India  bonds;  stat.  12  Geo.  I.  d  32. 
Writings  under  the  seal  of  the  London  or  Royal  Exchange  Assu- 
rance; stat.  6  Qeo.  1.  c.  18.  and  of  other  corporations  by  the  sta- 
tutes establishing  them.  Of  the  hand-writing  of  the  receiver  of 
the  prae-fines;  stat.  32  Geo.  II.  c.  14.  or  of  the  accountant-general 
and  other  officers  of  the  court  of  chancery.  Of  a  letter  of  attor- 
ney or  other  power  to  receive  or  transfer  stock  or  annuities;  of 
transfers  and  dividend  warrants;  and  on  the  personating  a  proprie- 
tor thereof  to  receive  or  transfer  such  funds  or  dividends.  Stats. 
8  Geo.  I.  c  22.  9  Geo.  I.  c.  12.  31  Geo.  II.  c.  22.  §  77,  33  Geo. 
III.  c.  30.  Also  on  the  personating  or  procuring  to  be  personated 
any  seaman  or  person  entitled  to  wages,  prize-money,  &c.  for  per- 
jury in  obtaining  probate  or  administration  to  receive  such  wages, 
fee.  and  the  forging,  procuring  to  be  forged,  or  publishing  a  forged 
seaman's  will  and  power.  Stats.  31  Geo.  II.  c.  10.  9  Geo.  III.  c. 
30.  and  see  stat.  32  Geo.  III.  c.  34.  to  which  may  be  added,  coun- 
terfeiting Mediterranean  passes  from  the  admiralty,  stat.  4  Geo.  II. 
c.  18.  the  forging  or  imitating  stamps  to  defraud  the  public  revenue^ 
by  the  several  stamp  actsJ  [The  re-using  them  is  made  single  fe- 
lony by  stat.  12  Geo.  III.  c.  48.  punishable  with  sevfen  years  trans- 
portation.]  Forging  of  any  marriage  register  or  license,  stat.  26 


FORGERY. 


115 


Geo.ll.  c,  33.  Counterfeiting  or  removing  stamfi  or  mark  on  plate, 
24  Geo.  III.  at.  2.  <r.-53.[A  similar  offence  is  punishable  with  four* 
teen  years'  transportation  by  stat  13  Geo.  III.  cc.  52.  59.]  Forging 
the  frank  on  a  general  post  letter.    Stat.  24  Geo.  III.  at.  2.  c.  37. 

Besides  these  there  are  certain  general  laws  with  .regard  to 
forgery*.  By  stat.  2  Geo.  II.. c.  25.  the  first  offence  in  forging  or 
procuring  to  be  forged,  acting  or  assisting  therein,  or  uttering  or 
publishing  as  true  any  forged  deed,  trill,  bondt  bill  of  exchange, 
promissory  note,  and  endorsement  or  assignment  of  such  bill  or 
note,  or  any  acquittance  or  receifii  for  money  or  goods,  with  an  in- 
tention to  defraud  any  person,  (or  corporation,  stat.  31  Geo.  II.  c. 
22.  §  78.)  is  made  felony  without  benefit  of  clergy.  And  by  stats. 
7  Geo.  II.  c.  22.  18  Geo.  III.  c.  18.  it  is  equally  penal  to  forge  or 
cause  to  be  forged,  or  uttered  as  true,  a  counterfeit  acceptance  of 
a  bill  of  exchange,  or  the  number  or  principal  sum  of  any  account- 
able receipt,  for  any  note,  bill,  or  other  security  for  money,  or  any 
warrant  or  order  for  payment  of  money,  or  delivery  of  goods. 

By  45  Geo.  III.  c.  89.  §  I.  consolidating  and  amending  the  provi- 
sions of  former  acts,  the  penalty  of  felony  without  clergy,  is  en- 
acted against  all  persons  who  shall  falsely  make,  forge,  counterfeit 
or  alter,  (or  cause  or  procure  to  be  so  done,  or  willingly  act  or  as- 
sist in  so  doing,)  any  deed,  will,  testament,  bond,  writing  obliga- 
tory, bill  <?f  exchange,  promissory  note,  or  any  endorsement,  as- 
signment or  acceptance  of  any  such  bill  or  note,  or  any  acquittance, 
or  receipt  for  money  or  goods,  or  any  accountable  receipt  for  any 
security  for  money,  or  any  warrant  or  order  for  payment  of  money 
or  delivery  of  goods,  with  intent  to  defraud  any  person  or  corpo- 
ration :  and  the  like  penalty  on  all  persons  who  shall  offer,  dispose 
of,  or  put  away  a&y  such  forged  deed,  will,  or  instrument,  know- 
ing it  to  be  forged,  and  with  iiitent  to  defraud  as  aforesaid. 

By  these,  and  a  number  of  other  general  and  special  provisions, 
there  is  now  hardly  a  case  possible  to  be  conceived  wherein  forge- 
ry that  tends  to  defraud,  whether  in  the  name  of  a  real  or  ficti- 
tious person,  is  not  made  a  capital  crime.  See  Fost.  116.  and  this 
Diet.  tit.  Bills  of  Exchange  V.  3. 

A  deed  forged  in  the  name  of  a  person  who  never  hud  existence 
is  within  the  stat.  2  Geo.  II.  c.  25.  for  the  statute  doth  not  use  the 
words  the  deed  of  any  person,  or  the  deed  of  another,  or  any  words 
of  like  import,  but  any  deed.  Lord  Coke V description  of  forgery, 
(3  hist.  169.)  "  when  the  act  is  done  in  the  name  of  another  per* 
son,"  is  apparently  too  narrow,  and  only  takes  in  that  species  of 
forgery  which  is  most  commonly  practised ;  but  there  are  many 
other  species  of  forgery  which  will  not  come  within  the  letter  of 
that  description.    Fast*  116. 

There  can  be  no  forgery  where  none  can  be  prejudiced  by  it  but 
the  person  doing  it.    1  Salk.  375. 

Forgery,  by  the  common  law,  extends  to  false  and  fraudulent 
making  or  altering  of  a  deed  or  writing,  whether  it  be  a  matter  of 
record,  in  which  seems  to  be  included  a  parish  register,  which  is 
punishable  by  fine,  imprisonment,  and  corporal  punishment  at  the 
discretion  of  the  court,  or  any  other  writing,  deed,  or  will.  3 
Inst.  169.  I  Roll.  Mr.  65.  1  Hawk  P.  C.  c.  70.  Not  only  where 
one  makes  a  false  deed,  but  where  a  fraudulent  alteration  is  made  of 
a  true  deed,  in  a  material  part  of  it,  as  by  making  a  lease  of  the 
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manor  of  Dale,  and  it  appears  to  be  a  lease  of  the  manor  of  Sale, 
by  changing  the  letter  D.  into  an  S.  or  by  altering  a  bond,  &c.  for 
500/.  expressed  in  figures,  to  5,000£  by  adding  a  new  cypher,  these 
are  forgery:  so  it  is,  if  one  finding  another's  name  at  the  bottom 
of  a  letter,  at  a  considerable  distance  from  the  other  writing,  causes 
the  letter  to  be  cut  off,  and  a  general .  release  to  be  written  above 
the  name,  &c,    1  Hawk.  P.  C.  c.  70. 

Also  a  writing  may  be  said  to  be  forged,  where  one  being  direct* 
cd  to  draw  up  a  will  for  a  sick  person,  doth  insert  some  legacies 
therein  falsely  of  his  own  head,  though  there  be  no  forgery  of  the 
hand  or  seal ;  for  the  crime  of  forgery  consists  as  well  in  endea- 
vouring to  give  an  appearance  of  truth  to  a  mere  falsity,  as  in 
counterfeiting  a  man's  hand,  &c.  1  Hawk.  P.  C.  c.  70.  3  Inst. 
170.  But  a  person  cannot  regularly  be  guilty  of  forgery  by  an  act 
of  omission;  as  by  omitting  a  legacy  out  of  a  will,  which  he  is  di- 
rected to  draw  for  another;  though  it  has  been  held,  that  if  the 
wilful  omission  of  a  bequest  to  one,  cause  a  material  alteration  in 
the  limitation  of  an  estate  to  another,  as  if  the  devisor  directs  a 
gift  for  life  to  one  man,  and  the  remainder  to  another  in  fee,  and 
the  writer  omit  the  estate  for  life,  so  that  he  in  remainder  hath  a 
present  estate  upon  the  death  of  the  devisor,  not  intended  to  pass, 
this  is  a  forgery.  My,  lift.    Moor,  760, 

If  a  feoffment  be  made  of  land,  and  livery  and  seisin  is  not  en- 
dorsed when  the  deed  is  delivered,  and  afterwards  on  selling  the 
land  for  a  valuable  consideration  to  another,  livery  is  endorsed 
upon  the  first  deed,  this  hath  been  adjudged  forgery  both  in  the 
feoffor  and  feoffee ;  because  it  was  done  to  deceive  an  honest  pur- 
chaser. Moor,  665.  And  when  a  person  knowingly  falsifies  the 
date  of  a  second  conveyance,  which  he  had  ne  power  to  make, 
in  order  to  deceive  a  purchaser,  8cc.  he  is  said  to  be  guilty  of  /or- 
gery.    3  Inst.  169.    1  Hawk.  P.  C  c.  70. 

It  seems  to  be  noway  material,  whether  *  forged  instrument  be 
made  in  such  manner,  that,  if  it  were  in  truth  such  as  it  is  coun- 
terfeited fbr,  it  would  be  of  validity  or  not.  1  Sid.  142.  The  coun- 
terfeiting writings  of  an  inferior  nature,  as  letters  and  such  like, 
it  hath  been  said,  is  not  properly  forgery,  but  the  deceit  is  pu- 
nishable. But  in  the  case  of  John  Ward,  of  Hackney,  it  was  de- 
termined that  to  forge  a  release  or  acquittance  for  the  delivery  of 
goods,  although  not  under  seal,  was  forgery  at  common  law.  See 
Bam.  K.  B.  10.  Ld.  Raym.  737.  1461.  5  Mod.  137.  Raym  81 
Sera.  747.  * 

Where  there  is  a  penalty  in  an  obligation,  &c.  the  party  grieved 
by  a  forged  release  thereof,  shall  recover  double  the  penalty  as 
damages,  and  not  double  the  debt  appearing  in  the  condition.  3 
Inst.  172.    If  a  person  is  informed  by  another  that  a  deed  is 


damages,  and  the  judges  shall  proceed  to  judgment  upon  the 
residue  ot  the  pains,  and  award  execution  upon  the  same.  5  Reft. 

A  person  convicted  of  forgery,  and  adjudged  to  the  pillory,  &c. 
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Whereby  he  becomes  infemtmsj  is  not  allowed  to  be  a  witness ; 
but  such  conviction  is  a.  good  exception  to  his  evidence.  And 
one  convicted  of  this  crime  may  be  challenged  on  a  jury,  so  as  to 
be  incapable  to  serve  as  a  juror  ;  and  it  hath  been  holden,  that  ex- 
ceptions to  persons  found  guilty  of  perjury  or  forgery,  as  well  as 
felony,  &c.  are  not  salved  by  a  pardon.  2  Hawk.  P.  C.  c.  43.  §  2«u 
The  court  of  B.  E.  will  not  ordinarily,  at  the  prayer  of  the  de- 
fendant, grant  a  certiorari  for  a  removal  of  an  indictment  of  /?r- 
gery,  Wc.  1  Sid.  54.  See  tit.  Certiorari^  Indictment,  See  fur- 
ther on  this  subject  of  forgery,  1  Hawk.  P.  C.  r,  70.  at  length* 

FORINSECUS,  Outward,  or  on  the  outside.    Kenneth  Glo*&. 

FORINSECUM  MANERIUM,  The  manor  as  to  that  part  of  it 
which  lies  without  the  town,  and  not  included  within  the  liberties 
of  it.    Paroch.  rfntiq.  351. 

FORINSECUM  SERVITIUM,  The  payment  of  extraordinary 
aid,  opposed  to  intrinsecum  servitium,  which  was  the  common  and 
ordinary  duties,  within  the  lord's  court.  Kennet's  Gloss.  See  tit. 
foreign  Service, 

FORISBANNITUS,  Banished.    Mai.  Paris,  anno  1245. 

FORISFAMILIARI.  When  a  son  accepts  of  his  father's  part 
of  lands,  in  the  life-time  of  the  father,  and  is  contented  with  it,  he 
is  said  forisfamiliari  to  be  discharged  from  the  family,  and  cannot 
claim  any  more.  Blount. 

FORLAND,  or  foreland,  forlandum.*]  Lands  extending  far* 
ther  or  lying  before  the  rest.  A  firomontory.  Mon*  Angl.  torn.  2. 
Jxd.  332. 

FORLER-LAND.  Land  in  the  bishopric  of  Hereford,  grant- 
ed or  leased  dum  efriscofius  in  e/uscofiatu  steterit,  so  as  the  successor 
might  have  the  same  for  his  present  revenue.  This  custom  has 
been  long  since  disused,  and  the  land  thus  formerly  granted  is  now 
let  by  lease  as  other  lands,  though  it  still  retains  the  name  by 
which  it  was  anciently  known-    Butterfield's  Surv.  56. 

FORM,  Is  required  in  law  proceedings,  otherwise  the  law 
would  be  no  art*  but  it  ought  not  to  be  used  to  ensnare  or  entrap. 
Hob,  232.  Matters  of  form  in  pleas  that  go  to  the  action,  may  be 
helped  on  a  general  demurrer;  as  when  a  plea  is  only  in  abate- 
ment. 2  Ld.  Raym.  \Q\S:  The  formal  part  of -the  law  or  method 
of  proceeding,  cannot  be  altered  but  by  parliament ;  for,  if  once 
those  were  demolished,  there  would  be  an  inlet  to  all  manner  of 
innovation  in  the  body  of  the  law  itself.    1  Comm.  142. 

FORMA  PAUPERIS,  See  tit.  Costs  II. 

FORMEDON,  breve  de  formd  donatiomsJ]  A  writ  that  lieth 
for  him  who  hath  right  to  lands  or  tenements  by  virtue  of  any  en- 
tail. 

Upon  alienation  by  a  tenant  in  tail,  whereby  the  estate-tail  is 
discontinued,  and  the  remainder  or  reversion  is,  hy  failure  of  the 
particular  estate,  displaced  and  turned  to  a  mere  right,  the  reme- 
dy is  by  this  action  oiformcdon^  {secundum  for  mam  doni,)  which  is 
in  the  nature  of  a  writ  of  right,  and  is  the  highest  action  that  te- 
nant in  tail  can  have.  Finch's  JL.  267.  Co.  Lift.  316.  For  tenant 
in  tail  cannot  have  an  absolute  writ  of  right,  which  is  confined  to 
such  only  as  claim  in.  foe -simple ;  and  for  that  reason  this  writ  of 
formedon  was  granted  him  by  the  statute  de  <tonis,  (Westm.  2.  13 
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tt.L  f.  1.)  which  is  therefore  emphatically  called  his  writ  of 
right.    Fitz.  N  B.  255. 

This  writ  is  distinguished  into  three  species ;  a  formedon  in  the 
descender,  in  the  remainder,  and  in  the  reverter. 

A  writ  oi  formedon  in  the  descender  lieth  where  a  gift  in  tail  is 
made,  and  the  tenant  in  tail  aliens  the  lands  entailed,  or  is  disseised 
of  them  and  dies;  in  this  case  the  heir  in  tail,  shall  have  this  writ 
of  formedon  in  the  descender,  to  recover  these  lands  so  given  in 
tail,  against  him  who  is  then  the  actual  tenant  of  the  freehold.  In 
which  case  the  demandant  is  bound  to  state  the  manner  and  form 
of  the  gift  in  tail,  and  to  prove  himself  heir  secundum  formam  doni. 
Fitz.  N.  B.  211,  212. 

A.  formedon  in  the  remainder  lieth  where  a  man  giveth  lands  to 
another  for  life  or  in  tail,  with  remainder  to  a  third  person  in  tail 
or  in  fee  ;  and  he  who  hath  the  particular  estate  dieth  without  issue 
inheritable,  and  a  stranger  intrudes  upon  him  in  remainder,  and 
keeps  him  out  of  possession.  In  this  case  the  remainder-man 
shall  have  this  writ  of  formedon  in  the  remainder,  wherein  the 
whole  form  of  the  gift  is  stated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.  This  writ  is  not  given  in 
express  words  by  the  statute  de  donis;  but  is  founded  upon  the 
equity  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any  one 
hath  a  right  to  land,  he  ought  also  to  have  an  action  to  recover  it. 
See  Fitz.  MB.  217. 

A  formedon  in  the  reverter  lieth  where  there  is  a  gift  in  tail,  and 
afterwards  by  the  death  of  the  donee  or  his  heirs  without  issue  of 
his  body,  the  reversion  falls  in  upon  the  donor,  his  heirs  or  assigns ; 
in  such  case  the  reversioner  shall  have  this  writ  to  recover  the 
lands,  wherein  he  shall  suggest  the  gift,  his  own  title  to  the  re- 
version minutely  derived  from  the  donor,  and  the  failure  of  issue 
upon  which  his  reversion  takes  place.  Fitz.  N  B.  219.  8  Reft. 
88.  This  lay  at  common  law,  before  the  statute  de  donis,  if  the 
donee  aliened  before  he  had  performed  the  condition  of  the  gift  by 
having  issue,  and  afterwards  died  without  any.    Finch's  L.  268. 

The  time  of  limitation  in  a, formedon,  by  stat.  21  Jac.  I.  c.  16.  is 
twenty  years,  within  which  space  of  time  after  his  title  accrues, 
the  demandant  must  bring  his  action,  or  else  is  for  ever  barred. 
See  3  Comm.  191 — 193. 

There  is  a  writ  of  formedon  in  descender,  where  fiartition  of 
lands,  held  in  tail,  is  made  among  parceners,  &c.  and  one  alieneth 
her  part ;  in  this  case  her  heir  shall  have  this  writ ;  and  by  the 
death  of  one  sister  without  issue,  the  partition  is  made  void,  and 
the  other  shall  have  the  whole  land  as  heir  in  tail.  Also  there  is 
a  writ  of  formedon  insimul  tenuit,  that  lies  for  a  coparcener  against 
a  stranger  upon  the  possession  of  the  ancestor,  which  may  be 
brought  without  naming  the  other  coparcener  who  hath  her  part 
in  possession.  This  writ  may  be  likewise  had  by  one  heir  in  ga- 
velkind, &c.  of  lands  entailed  ;  and  where  the  lands  are  held  with- 
out partition.    New  Nat.  Brev.  476,  477.  481. 

Where  a  fee-simple  is  demanded  in  a  formedon  in  reverter,  the 
taking  of  the  profits  ought  to  be  alleged  in  the  donor  and  donee : 
if  an  estate  tail  is  demanded,  it  must  be  alleged  in  the  donee 
only.    1  Luttu.  96. 
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There  are  several  pleas  both  in  bar  and  in  abatement,  which  the 
tenant  may  plead  to  this  action  ;  such  as  non-tenure,  which  is  a 
plea  in  abatement,  and  by  which  the  tenant  shows,  that  he  is  not 
tenant  of  the  freehold,  or  of  some  part  thereof,  at  the  time  of  the 
writ  brought,  or  at  any  time  since,  which  is  called  the  pleading 
non-tenure  generally,    fiooth,  28. 

Special  non-tenure  is  where  the  tenant  shows  what  interest  and 
estate  he  hath  in  the  land  demanded,  as  that  he  is  tenant  for  years, 
in  ward,  by  statute-merchant,  elegit,  or  the  like ;  and  therefore 
the  plea  of  special  non-tenure  must  always  show  who  is  tenant. 
Booth,  29.    See  1  Brownl  153. 

At  common  law,  non-tenure  of  parcel  of  an  entire  thing,  as  a 
manor,  &c.  abated  the  whole  writ;  but  now  by  the  stat.  25  Edw. 
Hi.  cap.  16.  it  is  enacted,  «  That  by  the  exception  of  non-tenure  of 
parcel,  no  writ  shall  be  abated,  but  only  for  that  parcel  whereof  the 
non-tenure  was  alleged."    Booth,  29.    1  Mod,  181. 

If  the  tenant  pleads  non-tenure  of  the  whole,  he  need  not  show 
who  is  tenant ;  but  in  a  plea  of  non-tenure  of  fiarcel,  he  must  show 
who  is  tenant,  and  this  even  before  the  statute ;  for  the  common 
law  would  not  suffer  a  writ,  good  in  part,  to  be  wholly  destroyed, 
except  the  tenant  showed  the  demandant  how  he  might  have  abet- 
ter. 1  Mod.  181.  The  tenant  cannot,  after  a  general  imparlance, 
plead  non-tenure  of  part,  though  he  may  plead  non-tenure  of  ths 
whole.    3  Lev.  55. 

The  writ  dLformedon  is  now  rarely  brought ;  the  trying  titles 
by  ejectment  supplying  its  place  in  an  easier  manner.  See  Booth 
en  Real  Actions. 

FORMELLA,  A  certain  weight  of  about  70lbs.  mentioned  in 
the  statute  of  weights  and  measures.   Stat.  51  Hen.  III. 

FORNAGIUM,  or  furnagium,  Fr.fournage^furnageJ]  The  fee 
taken  by  a  lord  of  his  tenant,  bound  to  bake  in  the  lord's  common 
oven,  (in  fumo  domini,)  or  for  a  permission  to  use  their  own.  This 
was  usual  in  the  northern  parts  of  England.  Plac.  Pari.  18  Edw. 
I.    And  see  assisa  fianis  et  cervisice,  5 1  Hen.  III. 

FORNICATION,  fornication;  from  the  fornices  in  Rome,  where 
lewd  women  prostituted  themselves  for  money.]  Whoredom,  or 
the  act  of  incontinency  in  single  persons ;  for  if  either  party  is 
married,  it  is  adultery.  The  stat.  1  Hen.  VII.  c.  4.  mentions  this 
crime;  which  by  an  act  made  anno  1650,  c.  10.  during  the  times 
of  the  Usurpation,  was  punished  with  three  months'  imprisonment 
for  the  first  offence,  and  the  second  offence  was  made  felony  with- 
out clergy.  Adultery  was  made  felony  without  clergy  in  hoth  par- 
ties On  the  first  offence.  Scobel's  Collect.  121.  The  spiritual  court 
hath  cognisance  of  this  offence  ;  but  by  stat.  27  Geo.  III.  c.  44.  the 
suit  must  be  instituted  within  eight  months,  and  not  at  all  after  the 
intermarriage  of  the  parties  offending ;  and  formerly  courts-leet 
had  power  to  inquire  of  and  punish  fornication  and  adultery;  in 
which  courts  the  king  had  a  fine  assessed  on  the  offenders,  as  ap- 
pears by  the  book  of  Domesday.    2  Inst.  488. 

FORPRISE,  forfirisum.li  An  exception  or  reservation.  '  This 
word  is  frequently  inserted  in  leases  and  conveyances,  wherein 
excepted  and  forprised  is  a  usual  expression:  in  another  signifi- 
cation, it  is  taken  for  any  exaction,  according  to  Thorn.  ann9 
1285. 
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FORSES,  catatude.]  Water-fells,  so  called  in  Westmortani. 
Camd.  Briton. 

FORSPEAKER,  An  attorney  or  advocate  in  a  cause.  Blount. 
Scotch  Diet. 

FORT  ALICE,  A  fortress  or  place  of  strength,  which  anciently 
did  not  pass  without  especial  grant.  Scotch  Diet.  See  also  stat. 
Hen.  VII.  e.  18. 

FORTHCOMING,  Action  of>  in  the  Scotch  law,  is  an  action  in 
the  nature  of  a  foreign  attachment.    See  Attachment, 

FORTIA,  Power,  dominion,  or  jurisdiction  ;  whence,  in/or - 
tiare  filacitum,  to  enforce  a  plea  by  judges  assembled.  Leg.  Hen. 
L  c.  29. 

FORTIORI,  a  fortiori  or  multo  fortiori,  'is  an  argument  often 
used  by  Littleton,  to  this  purpose  :  if  it  be  so  in  a  feoffment  pass- 
ing a  new  right,  much  more  is  it  for  the  restitution  of  an  ancient 
right,  &c.    Co,  Litt.  253.  260. 

FORTLET,  Fr.]  A  place  or  fort  of  some  strength ;  or  rathe  i\ 
a  little  fort.    Old  Mxt.  Brev.  45. 

FORTS  and  CASTLES.  The  stat.  13  Car.  It  c.  6.  extends  to 
forts  ,and  other  places  of  strength  within  the  realm;  the  sole  pre- 
rogative as  well  of  erecting,  as  manning  and  governing  of  which 
belongs  to  the  king,  in  his  capacity  of  general  of  the  kingdom.  2 
Inst.  30. 

No  subject  can  build  a  castle  or  house  of  strength  embattled,  or  ' 
other  fortress  defensible  without  the  license  of  the  king ;  for  the 
danger  which  might  ensue,  if  every  man  at  his  pleasure  might  do 
it.    1  Inst.  5.    1  Comm.  263. 

FORTUNA,  Treasure-trove. 

FORTUNE  TELLERS,  See  tit.  Conjuration. 

FORTUN1UM,  A  tournament  or  fighting  with  spears;  or  an 
appeal  to  fortune  therein.  Mat.  Paris*  anno  1241. 

FORTY-DAYS  COURT.   The  court  of  attachment  of  the  forest 
or  wood-mote.    See  tit.  Forest. 

FOSSA,  A  ditch  full  of  water;  wherein  women  committing  fe- 
lony were  drowned ;  it  has  been  likewise  used  for  a  grave,  in  an- 
cient writings.   See  Furca, 

FOSSATUM,  FOSSATURA,  Lot.]  A  ditch,  or  place  fenced 
round  with  a  ditch  or  trench  ;  also  it  is  taken  for  the  obligations  of 
citizens  to  repair  the  city  ditches.  The  work  or  service  done  by 
tenants,  &c.  for  repairing  and  maintenance  of  ditches  is  called 
fossatorum  ofieratio;  and  the  contribution  for  it  fossagium,  Kennefs 
Gloss. 

FOSSEW AY,  or  the  fosse,  from  fossus,  digged."]  One  of  the 
four  ancient  Roman  ways  through  England.  See  tit.  Wattling-, 
street, 

FOSTERLEAN,  Saxon,]  A  nuptial  gift ;  the  jointure  or  sti- 
pend for  the  maintenance  of  the  wife. 

FOTHER  or  FODDER,  from  Teuton,  fuder.]  A  weight  of 
lead  containing  eight  frigs,  and  every  fiig  one  and  twenty  stone  and 
a  half ;  so  that  it  is  about  a  ton  or  common  cart  load :  among  the 
filumbers  in  London  it  is  nineteen  hundred  and  a  half;  and  at  the' 
mines  it  is  two  and  twenty  hundred  weight  and  a  half.  -  Skene, 

FOVEA,  A  place  for  burial  of  the  dead.  Stat.  Feci.  Paulin. 
London.  MS.  29. 
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FOUNDATION,  The  founding  and  building  of  a  college  or 
hospital  is  called  foundation  quasi  fundatio,  or  fundamenti  locafio* 
Co.  lib.  10.  The  king  only  can  found  a  college;  but  there  may  be 
a  college  in  reputation,  founded  by  others.  Dyer,  267.  If  it  can- 
not appear  by  inquisition,  who  it  was  that  founded  a  church  or  col- 
lege, it  shall  be  intended  it  was  the  king,  who  has  power  to  found 
a  new  church,  &c.  Moor,  282.  The  king  may  found  and  erect 
an  hosfdtdl,  and  give  a  name  to  the  house,  upon  the  inheritance  of 
another,  or  license  another  person  to  do  it  upon  his  own  lands,  and 
the  words  f undo,  creo,  &c.  are  not  necessary  in  every  foundation, 
either  of  a  college  or  hospital  made  by  the  king ;  but  it  is  suffi- 
cient if  there  be  words  equivalent.  The  incorporation  of  a  college 
or  hospital  is  the  very  foundation;  but  he  who  endows  it  with  land 
is  the  founder;  and  to  the  erection  of  an  hospital  nothing  more  is 
requisite  but  the  incorporation  and  foundation,  10  Refi.  Case  of 
Sutton3 8  Hosfi. 

Persons  seised  of  estates  in  fee-simple,  may  erect  and  found 
hosfiitals  for  the  poor,  by  deed  enrolled  in  chancery,  fee.  which 
shall  be  incorporated  and  subject  to  such  visitors  as  the  founder 
shall  appoint,  &c.  Stat.  S9  Eliz.  c.  5.  Where  a  corporation  is 
named,  it  is  said  the  name  of  the  founder  is  parcel  of  the  corpo- 
ration. 2  Mels.  886.  Though  the  foundation  of  a  thing  may  alter 
the  law,  as  to  that  particular  thing,  yet  it  shall  not  work  a  general 
prejudice.  1  Lill.Abr.  634.  By  stat.  7  &  8  Wm.  III.  c.  37.  the 
crown  may  grant  license  to  alien  in  mortmain.  By  stat.  9  Geo.  II. 
c.  36.  gift*  in  mortmain  by  will,  Wc.  are  restrained  ;  but  there  are 
exceptions  with  respect  to  universities  and  royal  colleges.  See  this 
Vict.  tit.  Corporation,  University,  Mortmain. 

FOUNDER  of  METAL,  from  Yv.foundre,  to  melt  or  pour  J 
He  that  melts  metal,  and  makes  any  thing  of  itky  pouring,  or  cast- 
ing it  into  a  mould.  See  stat.  17  Rich.  2.  c.  1.  this  Diet.  tit.  Money. 
Hence,  bell-founder,  a  fount  of  letter,  8cc. 

FOURCHER,  Fr.  fourchir;  Lat.  furcare,  because  it  is  two- 
fold.] A  putting  off  or  delaying  of  an  action ;  and  has  been  com- 
pared to  stammering,  by  which  the  speech  is  drawn  out  to  a  more 
than  ordinary  length  of  time;  so  a  suit  is  prolonged  byfourching, 
which  might  be  brought  to  a  determination  in  a  shorter  space. 
The  device  is  commonly  used  when  an  action  or  suit  is  brought 
against  two  persons,  who  being  jointly  concerned,  are  not  to  answer 
till  both  parties  appear,  and  is  where  the  appearance  or  essoin  of 
one  will  excuse  the  other's  default,  and  they  agree  between  them- 
selves that  one  shall  appear  or  be  essoined  one  day,  and  for  want 
of  the  other's  appearing,  have  day  over  to  make  his  appearance 
with  the  other  party ;  and  at  that  day  allowed  the  other  party  doth 
appear,  but  he  that  appeared  before  doth  not,  in  hopes  to  have 
another  day  by  adjournment  of  the  party  who  then  made  his  ap- 
pearance.   Terms  de  Ley. 

This  is  called  fourcher;  and  in  the  statute  of  Westm.  I.  (3  E&w. 
J.)  c.  43.  it  is  termed  fourcher  by  essoin;  where  are  words  to  this 
effect,  viz.  coparceners,  joint-tenants,  &c.  may  not  fourch  by  essoin^ 
to  essoin  severally ;  but  shall  have  only  one  essoin,  as  one  sole  te* 
nant.  And  in  stat.  Glouc.  6  Edit).  I.  c.  10.  it  is  used  in  like  man- 
ner: the  defendants  shall  be  put  to  answer  without  fourching,  &c. 
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2  Inst.  250.  So  by  stat.  9  Md<ut.  III.  sU  1.  c.  3.  executors  are  in 
like  manner  prevented  ivom  fourching  by  essoin. 

FRACTION.  The  law  makes  no  fraction  of  a  day  ;  if  any  o& 
fence  be  committed,  in  case  of  murder,  &c.  the  year  and  day  shall 
be  computed  from  the  beginning  of  the  day  on  which  the  wound 
was  given,  &c.  and  not  from  the  precise  minute  or  hour.  See  Co. 
Litt.  255.  and  this  Diet.  tit.  Murder,  Appeal. 

An  act  of  record  will  not  admit  any  division  of  a  day,  but  is  said 
to  be  done  the  first  instant  of  the  day.    Mo.  137. 

In  presumption  of  law,  when  a  thing  is  to  be  done  upon  one 
day,  all  that  day  is  allowed  to  do  it  in,  for  the  avoiding  of  fractions 
in  time,  which  the  law  admits  not  of,  but  in  case  of  necessity.  SU. 
119. 

Insurance  for  H.'s  life  ;  H.  died  on  the  last  day ;  per  Holt,  Ch. 
J.  the  law  makes  no  fraction  in  a  day  ;  yet,  in  this  case,  he  dying 
after  the  commencement,  and  before  the  end  of  the  last  day,  the 
insurer  is  liable,  because  the  insurance  is  for  a  year,  and  the  year 
is  not  complete  till  the  day  be  over ;  yet,  if  A.  be  born  on  the  3d 
day  of  September,  and  on  the  2d  day  of  September,  twenty-one 
years  afterwards,  lie  makes  his  will,  this  is  a  good  will,  for  the 
law  will  make  no  fraction  of  a  day,  and  by  consequence  he  was  of 
age.    2  Salk.  625.    See  tit.  Bond,  Condition,  In/ant,  fcfr. 

FRACTITIUM,  Arable  land.    Mon.  AngL  torn.  2.  873. 

FRACTURA  NAVIUM,  Wreck  of  shipping  at  sea. 

FRAMPOLE  FENCES,  Such  fences  as  the  tenants  in  the  manor 
of  Writtle,  in  Essex,  set  up  against  the  lord's  demesnes ;  and  they 
are  entitled  to  the  wood  growing  on  those  fences,  and  as  many  poles 
as  they  can  reach  from  the  top  of  the  ditch  with  the  helve  of  an 
axe,  towards  the  reparation  of  tteirfcncee.  It  is  thought  the  word 
frapipole  comes  from  the  Szx.frempul,  profitable  ;  or  that  it  is  a 
corruption  of  francpole,  because  the  poles  are  free  for  the  tenants 
to  take  :  but  Chief  Justice  Brampton,  whilst  he  was  steward  of  the 
court  of  the  manor  of  Writtle,  acknowledged  that  he  could  not  find 
out  the  reason  why  those  fences  were  called  frampole;  so  that  we 
are  at  a  loss  to  know  the  truth  of  this  name  etymologically. 
Blount. 

FRANCHILANUS,  A  freeman.  Chart.  H.  IV.  Francutthomoh 
used  for  a  freeman,  in  Domesday  book. 

FRANCHISE,  Fr.J  A  privilege  or  exemption  from  ordinary 
jurisdiction ;  as  for  a  corporation  to  hold  pleas  to  such  a  value, 
&c.  And  sometimes  it  is  an  immunity  from  tribute,  when  it  is 
either  personal  or  real,  that  is,  belonging  to  a  person  immediately, 
or  by  means  of  this  or  that  place  whereof  he  is  a  chief  or  member. 
Cramp.  Jurisd.  141. 

There  is  also  a  franchise  royal,  which  seems  to  be  that  where 
the  king's  writ  runs  not.  21  Hen.  VI.  c.  4.  But  franchise  royal 
is  said  by  some  authors  to  be  where  the  king  grants  to  one  and  his 
heirs,  that  they  shall  be  cjuit  of  toll,  &c.    Bract,  lib.  2.  c.  5. 

Franchises  are  a  species  of  incorporeal  hereditaments.  Fran- 
chise and  liberty  are  used  as  synonymous  terms ;  ai}d  their  defini- 
tion is,  "  A  royal  privilege  or  branch  of  the  king's  prerogative, 
subsisting  in  the  hands  of  a  subject."  Finch's  L+  164.  Being 
therefore  derived  from  the  crown,  they  must  arise  from  the  king's 
grant ;  or  in  some  cases  may  be  held  by  prescription,  which  pre- 
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supposes  a  grant.  Finch's  L.  164.  The  kinds  of  them  are  va- 
rious and  almost  infinite ;  they  may  be  vested  either  in  natural 
persons  or  in  bodies  politic ;  in  one  man  or  many :  but  the  same 
identical  franchise  tha<  has  before  been  granted  to  one,  cannot  be 
bestowed  on  another,  for  that  would  prejudice  the  former  grant.  2 
Roll.  Abr.  191.    Keilw.  196. 

The  Principality  of  Wales  is  a  franchise.  To  be  a  county 
palatine  is  also  a  franchise,  vested  in  a  number  of  persons.  It  is 
likewise  a  franchise  for  a  number  of  persons  to  be  incorporated, 
and  subsist  as  a  body  politic ;  with  a  power  to  maintain  per- 
petual succession,  and  do  corporate  acts:  and  each  individual 
member  of  such  corporation  is  also  said  to  have  a  franchise  or 
freedom.  Qther  franchises  are,  to  hold  a  court-ltet  :  to  have  a 
manor  or  lordship;  or  at  least  to  have  a  lordship  paramount:  to 
have  waifs,  wrecks,  estrays,  treasure->trove,  royal-fish,  forfeitures 
and  deodands  ;  to  have  a  court  of  one's  own,  or  liberty  of  holding 
pleas,  and  trying  causes :  to  have  the  conusance  of  pleas,  which  is 
a  still  greater  liberty,  being  an  exclusive  right,  so  that  no  other 
court  shall  try  causes  arising  within  that  jurisdiction:  £  see  this 
Diet.  tit.  cognisance :)  to  have  a  bailiwick,  or  liberty  exempt  from 
the  sheriff  of  the  county,  wherein  the  grantee  only  and  his  officers 
are  to  execute  all  process :  to  have  a  fair  or  market,  with  the 
right  of  taking  tall,  either  there  or  at  any  other  public  places,  as 
at  bridges,  wharfs  or  the  like  ;  which  tolls  must  have  a  reasonable 
cause  of  commencement,  (as  in  consideration  of  repairs,  or  the 
like,)  else  the  franchise  is  illegal  and  void :  2  Inst.  220.  (See 
this  Diet.  tit.  Fair-,  Toll  ;)  or,  lastly,  to  have  a.  forest,  chase,  park, 
warren  or fishery,  endowed  with  privileges  of  royalty.  Fitz.  N.  B. 
230.    See  this  Diet,  tit  Forest,  &c. 

Usage  may  uphold  franchises,  which  may  be  claimed  by  pre- 
scription, without  record  either  of  creation,  allowance  or  confirm- 
ation ;  and  wreck  of  the  sea,  waifs,  strays,  fairs  and  markets,  and 
the  like,  are  gained  by  usage,  and  may  become  due  without  any 
matter  of  record.  But  goods  of  felons  and  outlaws,  and  such 
like,  grow  due  by  charter^  and  cannot  be  claimed  by  usage,  &c. 
2  Inst.  281.    9  Rep.  27- 

It  hath  been  adjudged  that  grants  of  franchises,  made  before 
the  time  of  memory,  ought  to  have  allowance  within  the  time  of 
memory  in  the  king's  bench;  or  before  the  barons  of  the  ex- 
chequer; or  by  some  confirmation  on  record;  and  it  is  said  they 
are  not  records  pleadable,  if  they  have  not  the  aid  of  some  mat- 
ter of  record  within  time  of  memory ;  and  such  ancient  grants, 
after  such  allowance,  shall  be  construed  as  the  law  was  when  they 
were  made,  and  not  as  it  hath  been  since  altered.  Butfranchises 
granted  within  time  of  memory  are  pleadable  without  any  allow- 
ance or  confirmation  ;  and  if  they  have  been  allowed  or  confirmed 
as  aforesaid,  the  franchises  may  be  claimed  by  force  thereof,  with- 
out showing  the  charter.    9  Rep.  27,  28.    2  Inst.  281.  494. 

There  have  been  formerly  several  ancient  prerogatives  derived 
from  the  crown;  besides  the  franchises  aforementioned  ;  as  power 
to  pardon  felony,  make  justices  of  assise,  and  of  the  peace,  &c. 
But  by  the  stat.  27  Hen.  VIII.  c.  24.  they  were  resumed  and  re- 
united to  the  crown.  The  king  cannot  grant  power  to  another  to 
make  strangers  born,  denizens  here,  because  such  power  is  by  law 
inseparably  annexed  to  hjs  person.   7  Rep.  25. 
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By  Magna  Carta,  c.  I.  and  several  ancient  statutes^  the  church 
ahull  have  all  her  liberties  and  franchises  inviolable :  and  the  lorda 
spiritual  and  temporal  shall  enjoy  their  liberties,  &c.  and  the  king 
may  not  deprive  them  of  any  of  them.  14  Mdw.  III.  at.  2.  c.  1,  % 
Hen.  IV.  c.  1. 

By  Magna  Carta,  c.  37.  the  franchises  and  liberties  of  the  city 
of  London,  and  all  other  cities,  towns,  &c.  are  confirmed.  By  stat. 
27  Hen.  VIII.  c.  24.  all  writs,  processes,  &c.  m  franchises,  are  to 
be  made  in  the  king's  name ;  and  stewards,  bailiffs,  and  other 
ministers  of  liberties,  shall  attend  the  justices  of  assise,  and  make 
due  execution  of  process,  &c. 

Some  franchiaea,  as  York,  Bristol,  &c.  have  return  of  writs,  to 
whom  mandates  are  directed  from  the  courts  above,  to  execute 
writs  and  process:  and  a  mayor  or  bailiff  of  a  town,  may  have  liber- 
ty to  keep  courts,  and  hold  pleas  in  a  certain  place,  according  to 
the  course  of  the  common  law ;  and  power  to  draw  causes  out  of 
the  king's  courts,  by  an  exclusive  jurisdiction :  but  the  causes  here 
maybe  removed  to  the  superior  courts.  Co.  JLitt.  114.  4  Inst. 
87.  224. 

Sheriffs  of  counties,  within  which  is  any  franchise,  the  lord 
whereof  is  entitled  to  a  return  of  writs,  shall,  on  his  request,  ap- 
point one  or  more  deputies,  to  reside  at  some  place  near,  there 
to  receive  all  writs  in  the  sheriff's  name,  and  under  his  seal  to 
issue  warrants  for  their  due  execution ;  and  the  lord  chancellor  is 
t  settle  th  e  charges  to  be  paid  any  such  deputy,  &c.  Stat.  IS 
Geo.  It  c.  18.  7 

A  franchise  hath  no  relation  to  the  county  wherein  it  lies,  as  has 
been  generally  held ;  for  it  is  not  necessary  to  set.  forth  the  coun- 
ty when  any  thing  is  shown  to  be  done  within  a  liberty  or  fran- 
chise.   Trin.  23  Car.  B.  R. 

If  a  franchise  fails  to  administer  justice  within  the  same,  the 
franchise  shall  not  be  allowed  ;  but  on  any  such  failure,  the  court 
of  B.  R.  may  compel  the  owners  of  the  franchise,  life,  to  do  justice ; 
for  that  court  ought  to  see  justice  equally  distributed  to  all  per- 
sons. 1  Lill.  Abr*  635. 

Wherever  the  king  is  party  to  a  suit,  as  in  all  informations  and 
indictments,  the  process  ought  to  be  executed  by  the  sheriff,  and 
not  by  the  bailiff  of  any  franchise,  whether  it  have  the  clause  non 
ominaa,  &c.  or  not ;  for  the  king's  prerogative  shall  be  preferred 
to  any  franchise.  2  Hawk.  P.  C.  A  sheriff  upon  a  non  omittaa, 
or  on  a  capias  utlagatum  or  quo  minus,  may  enter  and  make  ar- 
rests in  a  franchiae.  1  Lill.  -63S.  An  arrest  by  the  sheriff 
within  a  franchise  on  a  common  writ,  is  said  to  be  good,  though 
the  officer  be  subject  to  an  action  at  the  suit  of  the  lord  of  the- 
franchise,  &c>   See  tit.  Arrest. 

Franchises  may  be  forfeited  and  seized  where  they  are  abused, 
for  misuser,  or  nonuser ;  and  when  there  are  many  points,  a  mis- 
user of  any  one  will  make  a  forfeiture  of  the  whole  on  a  quo  war- 
ranto brought.  Kitch.  65.  For  contempt  of  the  king's  writ,  in  a 
eounty  palatine,  &c.  the  liberties  may  be  seized,  and  the  offenders 
fined  ;  and  the  temporalis  of  a  bishop  have  been  adjudged  to  be 
seized  until  he  satisfied  the  king  for  such  a  contempt,  on  inform- 
ation exhibited,  &c.  Cro.  Car.  253.  The  bishop  of  Durham 
pretending  he  had  such  a  franchise,  that  the  king's  writ  was  not  to 
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come  there,  and  because  one  brought  it  thither,  he  imprisoned 
him ;  this  being  proved  upon  an  information  brought  against  him, 
it  was  adjudged  he  should  pay  a  fine  to  the  king,  and  lose  his  liber- 
ties.   2  Shefi.  Abr.  250. 

If  a  person  claims  franchises  which  he  ought  not  to  have,  it  is 
a  usurpation  upon  the  king  ;  and  not  showing  his  title,  the  king 
shall  take  from  hirn  his  franchise.  Pofih.  180.  1  Bulst.  54.  The 
king's  bench  will  not  grant  an  information  on  private  usurpation 
of  franchises,  but  the  proper  remedy  is  to  proceed  by  quo  war- 
ranto.   Hardw.  261. 

If  franchises  and  liberties  are  granted  to  the  king,  which  were 
before  in  esse,  as  flowers  of  his  crown,  and  afterwards  by  escheat* 
surrender  or  otherwise,  come  back  to  the  crown,  they  are  reunited 
to  the  crown,  and  the  king  has  them  in  jure  corona  as  before. 
9  Co.  256.  So  if  liberties,  franchises,  &c.  which  were  appendant 
to  a  manor,  come  with  the  manor  to  the  king,  the  appendancy  is 
extinct,  and  the  king  is  reseised  of  them  in  jure  corona.  9  Co* 
25.  b.    Cro.  Eliz.  591.    1  And.  87.    See  Jones,  But  if  fran- 

chises, liberties,  &c.  created  dc  novo,  by  the  king,  come  back  to  the 
crown,  they  are  not  merged  or  extinguished  in  the  crown.  9  Co.  25. 
b.  1  And.  87.  See  Cro.  Eliz.  592.  Dyer,  327.  a.  Com.  Dig. 
tit-  Franchise,  (G.) 

Disturbance  of  franchises  happens  when  a  man  has  the  fran- 
chise of  hpiding  a  courvleet,  of  keeping  a  fair  or  market,  of  free 
warren,  of  taking  toll,  of  seizing  waifs  or  e strays,  or,  in  short,  a,ny 
other  species  of  franchise  whatsoever,  and  he  is  disturbed  or  in- 
commoded in  the  lawful  exercise  thereof.  As  if  another  1>y  distress, 
menaces,  or  persuasions,  prevails  upon  the  suitors  not  to  appear 
at  my  court;  or  obstructs  the  passage  to  my  fair  or  market;  or 
hunts  in  my  free  warren ;  or  refuses  to  pay  me  the  accustomed 
toll ;  or  hinders  me  from  seizing  the  waif  or  estray,  whereby  it 
escapes,  or  is  carried  out  of  my  liberty ;  in  all  case  s  of  this  kind,, 
and  which  are  of  a  variety  too  extensive  to  be  here  enumerated, 
an  injury  is  done  to  the  legal  owner  of  the  franchise;  his  proper- 
ty is  damnified:  and  the  profits  arising  from  such  his  franchise, 
are  diminished.  To  remedy  which,  as  the  law  has  given  no  other 
writ,  he  is  therefore  entitled  to  sue  for  damages  by  a  special  ac- 
tion on  the  case :  or  in  case  of  toil,  may  make  at  distress,  if  he 
pleases.    3  Comm.  236. 

See  further  as  to  franchises,  under  the  Several  titles  and  names 
of  the  different  subjects  above  concisely  mentioned ;  and  more  at 
large  under  title  Quo  Warranto.  Com.  Dig.  tit.  Franchises,  Li- 
berties. 

FRANC  IGENjE,  Was  anciently  the  general  appellation  of  all 
foreigners.    Vide  Englecery. 

FRANCLAINE,  Used  in  ancient  authors  to  denote  a  freeman 
or  a  gentleman.  Fortescue. 

FRANK,  A  French  gold  coin,  worth  twenty  sols,  which  is  a  livre 
about  ten  pence  l-2<f.  English  money. 

FRANKALMOIGN,  libera  eleemosyna.']  A  tenure  by  spirit- 
ual serviee,  where  an  ecclesiastical  corporation,  sole  or  aggregate, 
holdeth  land  to  them  and  their  successors,  of  some  lord  and  his 
heirs  in  free  and  perpetual  alms :  and  fierfietual  supposes  it  to  be 
a  fee-simple ;  though  it  may  pass  without  the  word  successors. 
Litt.  %  133.    Co.  Litt.  94.    A  lay  person  cannot  hold  in  free  alms: 
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and  when  a  grant  is  in  frankalmoign,  no  mention  is  to  be  made  of 
any  manner  of  service.  Lift.  137.  None  can  hold  in  frankal- 
moign but  by  prescription,  or  by  force  of  some  grant  made  before 
the  statute  of  mortmain.  7  Edw.  I.  at.  2.  18  Edw.  I.  at.  1. 
So  that  the  tenure  cannot  at  this  day  be  created,  to  hold  of  a 
founder  and  his  heirs  in  free  alms :  but  the  king  is  not  restrained  by 
the  statutes  ;  nor  a  subject  licensed  or  dispensed  with  by  the  king 
to  make  such  a  grant,  &c.  Co.  Litt.  98,  99.  And  if  an  ecclesiasti- 
cal person  holds  lands  by  fealty  and  certain  rent,  the  lord  may  at 
this  time  confirm  his  estate,  to  hold  to  him  and  h^s  successors  in 
frankalmoign  $  for  the  former  services  are  extinct,  and  nothing  is 
reserved  but  that  he  should  hold  of  him,  which  he  did  before; 
whereby  this  change  and  alteration  is  not  within  the  stat.  18  Edw. 
I.  of  quia  emfitorea  terrarum.    Litt.  §  140.  540.    Co.  Litt.  99.  306. 

Tenure  in  frankalmoign  is  incident  to  the  inheritable  blood  of 
the  donor  or  founder;  except  in  case  of  the  king,  who  may 
grant  this  tenure  to  hold  of  him  and  his  successors.  Litt.  1 35. 
And  the  reason  jvhy  a  grant  in  frankalmoign,  since  the  stat.  18 
Edw.  I.  {quia  emfitorea)  is  void,  except  in  the  case  of  the  king,  &c. 
is  because  none  can  hold  land  by  this  tenure,  but  of  the  donor; 
whereas  the  statute  enjoins,  that  it  be  held  of  the  chief  lord,  by  the 
same  service  by  which  the  feoffor  held  it ;  though  the  king  may 
grant  away  any  estate,  and  reserve  the  tenure  to  himself.  Co. 
Litt.  99.  22S. 

The  service  which  ecclesiastical  corporations  were  bound  to 
render  for  lands  held  in  frankalmoign  was  not  certainly  defined,  but 
only  in  general,  to  pray  for  the  souls  of  the  donor  and  his  heirs, 
dead  or  alive ;  and  therefore  they  did  no  fealty,  (which  is  incident 
to  all  other  services  but  this,)  because  this  divine  service  was  of  a 
higher  and  more  exalted  nature.    Litt.  134,  135. 

This  is  the  tenure  by  which  almost  all  the  ancient  monasteries 
and  religious  houses  held  their  lands ;  and  by  which  the  parochial 
clergy  and  very  many  ecclesiastical  and  eleemosynary  foundations 
hold  them  to  this  day.  The  nature  of  the  service  being,  upon  the 
reformation,  altered  and  made  conformable  to  the  doctrines  of 
the  church  of  England.  It  was  an  old  Saxon  tenure,  and  conti- 
nued under  the  Norman  revolution  ;  from  the  respect  then  shown 
to  religion  and  religious  men:  which  is  also  the  reason  that  tenants  in 
frankalmoign  were  discharged  of  all  other  services,  except  the  trinoda 
neceaaitaa  of  repairing  the  highways,  building  castles,  and  repelling 
invasions.    See  Bract,  lib.  4.  tr.  1.  c.  28.  §  1.    Seld.  Jan.  1.  42. 

Even  at  present,  this  is  a  tenure  of  a  nature  very  distinct  from  all 
others,  being  not  in  the  least  feodal,  but  merely  spiritual.  For  this 
reason,  if  any  person  that  holds  lands  or  tenements  in  frankalmoign, 
make  any  failure  in  doing  such  divine  service  as  they  ought,  the 
lord  may  make  complaint  of  it  to  the  ordinary  or  visitor ;  which  is 
the  king,  if  he  be  founder;  or  a  subject  where  he  was  appointed 
visitor  upon  the  foundation  ;  and  the  ordinary,  &c.  may  punish  the 
negligence,  according  to  the  ecclesiastical  laws.  Litt,  136.  Co 
Litt.  96.  ' 

In  this  particular,  tenure  in  frankalmoign  materially  differs 
from  what  was  called  tenure  by  divine  service :  in  which  tenants 
were  obliged  to  do  some  special  divine  services  in  certain :  as  to 
sing  so  many  masses,  to  distribute  such  a  sum  in  alms,  and  the 
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like  ;  which  being  expressly  defined  and  prescribed,  could  with  no 
kind  of  propriety  be  called  free  alms  ;  especially  as  for  this,  if  un- 
performed, the  lord  might  distrain  without  any  complaint  to  the 
visitor.  Litt.  §  137.    Britt.  c.  66. 

These  donations  in  frankalmoign  are  now  out  of  use,  as  none 
but  the  king  can  make  them ;  but  they  are  expressly  excepted 
by  name,  in  the  stat.  12  Car.  II.  c.  24.  (§7.)  abolishing  tenures, 
and  therefore  subsist  in  many  instances  at  the  present  day.  2 
Comm.  101.  c.  6. 

See  further  on  this  subject,  this  Diet.  tit.  Mortmain. 

FRANK-CHASE,  A  liberty  of  free  chase;  by  which  all  per- 
sons that  have  lands  within  the  compass  thereof,  are  prohibtied  to 
cut  down  any  wood,  &c.  without  the  view  of  the  forester,  though 
it  be  in  their  own  demesnes.    Cromfi.  Juris.  187. 

FRANKED-LETTERS,  See  tit.  Post,  Parliament. 

FRANK-FEE,  Freehold  lands  which  are  held  exempted  from 
all  services,  but  not  from  homage.  In  the  register  of  writs  we 
find  that  is  frank-fee,  which  a  man  holds  at  the  common  law,  to 
him  and  his  heirs ;  and  not  by  such  service,  as  is  required  in  an- 
cient demesne,  according  to  the  custom  of  the  manor;  and  that 
the  lands  in  the  hands  of  King  Edward  the  Confessor,  at  the  making 
of  the  book  of  domesday,  were  ancient  demesne,  and  all  ithe  rest 
frank-fee;  wherewith  Fitzherbert  agrees.  Reg*  Orig.  12.  Fitz. 
N.B.  161.  These  lands  were  exempted  from  all  services,  but 
not  from  homage.  Bro.  tit.  Demesne,  32.  says,  that  land  which  is 
in  the  hands  of  the  king  or  lord  of  any  manor,  or  being  ancient 
demesne  of  the  crown,  (viz.  the  demesnes,)  is  coXLed  frank-fee  $  and 
that  which  is  in  the  hands  of  the  tenant,  is,  ancient  demesne  only. 
The  author  of  the  Terms  of  the  Law  defines  a  free fee  to  be  a  te- 
nure pleadable  at  the  common  law ;  and  not  in  ancient  demesne. 
Vowel.  Blount.    See  tit.  Ancient  Demesne. 

FRANK-FERM,  Lands  or  tenements,  changed  in  the  nature 
of  the  fee  by  feoffment,  8cc.  out  of  knight-service,  for  certain  year- 
ly services.  Britton,  c.  66.    See  tit.  Fee-farm. 

FRANK-FOLD,  See  Foldage. 

FRANK-LAW,  libera  lex.}  The  benefit  of  the  free  and  com- 
mon law  of  the  land.  You  may  find  what  it  is  by  the  contrary, 
from  Cromfiton  in  his  Justice  of  Peace;  where  he  says,  he  that  for 
any  offence  loseth  his  frank-law,  falls  into  these  mischiefs,  idz. 
He  may  never  be  empannelled  upon  any  jury  or  assise ;  or  be 
permitted  to  give  any  testimony :  If  he  hath  any  thing  to  do  in  the 
king's  courts,  he  must  not  attend  them  in  person,  but  appoint  his 
attorney  therein  for  him :  And  his  lands  shall  be  estreated,  and  his 
body  committed  to  prison,  &c.  Cromfi.  Juris.  156.    Lib.  Assis.  59. 

FRANK-MARRIAGE,  liberum  maritagium.~]  A  tenure  in 
tail  special  where  a  man  seised  of  land  in  fee-simple,  gives  it  to 
another  with  his  daughter,  sister,  Sec.  in  marriage  ;  to  hold  to  them 
and  their  heirs :  This  tenure  groweth  from  these  words  in  the  gift, 
i.  e.  Sciant,  &c.  me  A.  fe.  dedisse,  et  concessisse,  &c.  T.  B.  filio 
meo,  et  Annae  uxori  ejus,  filia,  &c.  in  liberum  maritagium,  unum 
messuagium,  &c.  Litt*  §  17.  West.  Symb.  fiar.  1.  lib.  2.  §  303. 
The  effect  of  which  words  is,  that  they  shall  have  the  land  to 
them  and  the  heirs  of  their  bodies ;  and  shall  do  no  services  to 
the  donor,  except  fealty,  until  the  fourth  degree.  Glanville,  lib,  7. 
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c.  18.  And  Fleia  gives  this  reason  why  the  heirs  do  no  service 
until  the  fourth  degree :  A3?  donatorea  vel  eorum  haredea  Per  ho* 
toagii  receptionem  6)  reversione  refiellantur.  And  why  in  the  fourth 
descent  and  downward,  they  shall  do  services  to  the  donor  j  quia  in 
quarto  gradu  vehementer  prtaundtur,  quod  terra  est  firo  defectu 
haredum  donatorumreveraura.  Pleta,  lib.  3.c.  11.  and  see  Bractoit. 
lib.  2.  c.  7. 

Bratton  also  divides  marriage  into  liberum  maritagium  and  marl" 
tagium  aervitio  obligatumj  which  last  was  where  lands  were  given  in 
marriage,  with  a  reservation  of  the  services  to  the  donor,  which 
the  donee  and  his  heirs  were  bound  to  perform  for  ever;  but 
neither  he,  or  the  next  two  heirs,  were  obliged  to  do  homage, 
which  was  to  be  done  when  it  came  to  the  fourth  degree,  and 
then,  and  not  before,  they  were  required  to  be  performed  both 
services  and  homage.  Bract,  lib.  2.  A  gift  of  lands  by  one  man 
to  another  with  a  wife  in  frank-marriage amounts  by  implication 
of  law  to  a  gift  in  tail  ;  which  in  this  case  may  be  created  without 
the  words  heira  or  body.  Lilt.  17.  Wootfe  Inat,  120.  A  gift  in 
frank-marriage  might  be  made  as  well  after  as  before  marriage : 
And  such  a  gift  was  a  fee-simple  before  the  statute  of  Weatm*  2. 
but  since,  it  is  usually  a  fee-tail.  Though  this  tenure  is  now  grown 
out  of  use  it  is  still  capable  of  subsisting  in  law  :  it  is  liable  to  no 
service  but  fealty.   See  tit.  Tail,  Fee-tail. 

FRANK  PLEDGE,  franci  fdegium,  from  Fr.  franc,  liber,  and 
pledge  fidejussor.]  A  filedge  or  surety  for  the  behaviour  of  free* 
men;\t  being  ^he  ancient  custom  of  this  kingdom,  borrowed  from 
the  Lombards,  that  for  the  preservation  of  the  public  peace,  every 
free-born  man  at  the  age  of  fourteen,  (religious  persons,  clerks, 
&c.  excepted,)  should  give  security  for  his  truth  towards  the  king 
and  his  subjects,  or  be  committed  to  prison,  whereupon  a  certain 
number  of  neighbours  usually  became  bound  one  for  another,  to 
see  each  man  of  their  pledge  forth  coming  at  all  times,  or  to  an- 
swer the  transgression  done  by  any  gone  away:  And  whenever 
any  one  offended,  it  was  forthwith  inquired  in  what  filedge  he  was, 
and  then  those  of  that  pledge  either  produced  the  offender  within 
one  and  thirty  days,  or  satisfied  for  his  offence.  This  was  called 
frank  pledge;  and  this  custom  was  so  kept,  that  the  sheriffs  at 
every  county  court,  did  from  time  to  time  take  the  oaths  of  young 
persons  as  they  grew  to  fourteen  years  of  age,  and  see  that  they 
were  settled  in  one  decennary  or  other  ;  whereby  this  branch  of 
the  sheriff's  authority  was  caHed  visus  franci  plegii,  or  view  of 
frank  pledge.  At  this  day  no  man  ordinarily  giveth  other  security 
for  the  keeping  of  the  peace,  than  his  own  oath ;  so  that  none 
answereth  for  the  transgression  of  another,  but  every  person  for 
himself.  4  Inat.  78.  Living  under  frank  pledge  has  been  termed 
living  under  law,  Ifc.  See  this  Diet.  tit.  Court-lect,  Decennary p, 
Deciner. 

FRANK  TENEMENT,  A  possession  of  freehold  lands  and  tene- 
ments   See  Freehold. 

FRASSETUM,  A  corruption  of  'Jraxinetum,']  A  wood  or  woody 
ground,  where  ash  treea  grow.  Co.  Litt.  4. 

FRATER  CONSANGUINEUS,  A  brother  by  the  father's 
side. 
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FRATER  NUTRICIUS,  Used  in  ancient  deeds  for  a  bas- 
tard brother.  Mulmsb. 

FRATER  UTERINUS,  A  brother  by  the  mother's  side. 

FRATER  I  A,  A  fraternity,  brotherhood  or  society  of  religious 
persons,  who  were  bound  to  pray  for  the  good  health  and  life,  Ice. 
of  their  living  brethren,  and  the  souls  of  those  that  were  dead : 
in  the  statutes  of  the  cathedral  church  of  St.  Paul  in  London,  col* 
lected  by  Ralfih  Baldock,  Dean,  A.  D.  1295,  there  is  one  chapter 
de  frateria  beneficiorum  ecclesiee  S.  Pauli, 

FRATERNITIES,  See  tit.  Corporation. 

FRATRES  CONJURATI,  Sworn  brothers  or  companions: 
sometimes  those  were  so  called  who  were  sworn  to  defend  the 
king  against  his  enemies.  Hovedeny  fi.  445.  Leg.  Wm,  I.  Leg. 
£dw.  I.  c.  35. 

FRATRES  PYES,  /tied  friars^  Certain  friars  wearing  black 
and  white  garments :  of  whom  mention  is  made  by  Wahinghamy  fi. 
124. 

FRATRIAGIUM,  A  younger  brother's  inheritance ;  whatever 
the  sons  or  brothers  possess  of  the  estate  of  the  father,  they  enjoy 
it  ratione  fratriagii,  and  are  to  do  homage  to  the  elder  brother  for 
it,  who  is  bound  to  do  homage  for  the  whole  to  the  superior 
lord.   Bract,  lib.  2.  e.  35. 

FRAUD,  frails,  Lat.]  Deceit  in  grants  and  conveyances  of 
lands,  and  bargains  and  sales  of  goods,  &c.  to  the  damage  of  an- 
other person ;  which  may  be  either  by  suppression  of  the  truth,  or 
suggestion  of  a  falsehood.  On  this  subject  of  Fraud,  we  may 
inquire, 

I.  What  Acts  are  fraudulent  at  Common  law,  and  in  Equity. 
II.  What  Acts  are  fraudulent  by  Statute* 

I.  It  may  be  laid  down  as  a  general  rule,  that,  without  the  ex- 
press provision  of  any  act  of  parliament,  all  deceitful  practices  in 
defrauding,  or  endeavouring  to  defraud,  another  of  his  known  right, 
by  means  of  some  artful  device,  contrary  to  the  plain  rules  of  com- 
mon honesty,  are  condemned  by  the  common  law,  and  punishable 
according  to  the  heinousness  of  the  offence.  Co.  Liu.  3.  b.  Dyer, 
295.  Such  as  causing  an  illiterate  person  to  execute  a  deed  to 
his  prejudice,  by  reading  of  it  over  to  him  in  words  different  from 
those  in  which  it  was  written,  Sec.  1  Sid.  312.  431. 

Also  it  is  a  rule,  that  a  wrongful  manner  of  executing  a  thing 
shall  avoid  a  matter  that  might  have  been  executed  lawfully.  Co. 
LitU  35.  41  Abb.  28.  47  Abb.  29.  1  Roll.  Abr.  420.  5*9.  Co. 
Litt.  357.   Pofih.  64.  100. 

A  defed  not  fraudulent  at  first  may  become  so  afterwards.  And 
if  one  add  a  seal  to  a  note  which  is  good  without  it,  he  shall  lose 
his  security.    2  Vertt.  123.  162. 

As  to  frauds  in  contracts  and  dealings,  the  common  law  subjects 
the  wrongdoer,  in  several  instances,  to  an  action  on  the  case  j  as  if 
a  person,  having  the  possession  of  goods,  sell  them  to  another, 
affirming  them  to  be  his  own,  when  in  truth  they  are  not,  an  ac- 
tion on  the  case  lies.  1  Roll.  Abr.  90.  Cro.  Jac.  474.  But  if  A. 
possessed  of  a  term  for  years,  offers  to  sell  it  to  B.  and  says,  that  a 
stranger  would  have  given  him  twenty  pounds  for  this  term,  by 
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which  means  B.  buys  it,  though  in  truth  A.  was  never  offered 
twenty  pounds,  no  action  on  the  case  lies,  though  B.  is  hereby 
deceived  in  the  value.  1  Roll.  Abr.  91.  101.  1  Sid.  146.  Yelv. 
20.  S.  P. 

If  on  a  treaty  for  the  purchase  of  a  house,  the  defendant  affirms 
the  rent  to  be  more  than  it  is,  whereby  the  plaintiff  is  induced  to 
give  more  than  the  house  is  worth,  this  is  a  fraud.    1  Salk.  211. 

1  Lev.  102.  I  Sid.  146.  1  Keb.  510.  518.  522.  S.  P.  And  see 
Kel.  24.  81.     1  Show.  50,  51. 

Where  a  person  is  party  to  a  fraud,  all  that  follows  by  reason  of 
that  fraud  shall  be  said  to  be  done  by  him.  Cro.  Jac.  469.  But 
when  fraud  is  not  expressly  averred,  it  shall  not  be  presumed  ;  nor 
shall  the  court  adjudge  it  to  be  so,  till  the  matter  is  found  by  a 
jury.    10  Reft.  ,56. 

All  frauds  and  deceits,  for  which  there  is  no  remedy  by  the  or- 
dinary course  of  law,  are  properly  cognisable  in  equity :  and  it  is 
admitted,  that  matters  of  fraud  were  one  of  the  chief  branches  to 
which  the  jurisdiction  of  chancery  was  originally  confi-ied.  4  Inst. 
84.  It  would  be  endless  to  enumerate  the  several  cases,  wherein 
relief  has  been  given  against  frauds :  but  the  following  instances 
are  too  material  to  be  omitted. 

Wlierever  fraud  or  surprise  can  be  imputed  to,  or  collected 
from  the  circumstances  of  the  transaction,  equity  will  interpose 
and  relieve  against  it.    Toth.  101,  102.    2  Ch.  Ca.  103.  Pinch,  161. 

2  P.  Wms.  203.  270.  3  P.  Wms.  130.  2  Fern.  189.  2  Atk.  324. 
2  Vez.  '407.  ltis  said,  however,  that  it  must  not  be  understood,  from 
cases  of  this  kind  being  generally  brought  into  equity,  tbat  the 
courts  of  law  are  incompetent  to  relieve ;  for  where  the  fraud  can 
be  clearly  established,  courts  of  law  exercise  a  concurrent  juris- 
diction with  courts  of  equity  ;  and  will  relieve  by  making  void  the 
instrument  obtained  by  such  corrupt  agreement  or  fraud.  1  Burr. 
396.  Wood's  Inst.  296.  Therefore  where  the  obligor  was  an  un- 
lettered man,  and  the  bond  was  not  read  over  to  him,  he  was  al- 
lowed to  plead  this  circumstance  in  an  action  on  the  bond.  9 
Htn.V.  15.  cited  11  Co.  27.  b.  So  if  the  bond  be  in  part  read  to 
an  unlettered  man,  and  some  of  its  material  contents  be  omitted 
or  misrepresented.  2  Roll.  Abr.  28.  ft.  8.  It  is  observable  that 
Lord  Coke  in  the  same  passage  where  he  confines  the  jurisdiction 
of  courts  of  equity  to  such  "  frauds,  covin  and  deceit,  for  which 
there  is  no  remedy  by  the  ordinary  course  of  law,"  seems  to  ad- 
mit that  all  frauds  were  not  reiievable  at  law.    See  3  Inst.  84. 

The  chancery  may  decree  a  conveyance  to  be  fraudulent  merely 
for  being  voluntary,  and  without  any  trial  at  law;  yet  it  has  been 
insisted,  that  fraud  or  not,  was  triable  only  by  a  jury.  Pre.  Ch. 
14,  15. 

A  poor  man  was  drawn  in  to  sell  an  estate,  at  a  great  under- 
value ;  but  no  fraud  appearing,  though  the  purchase  was  not  a 
fair  bargain,  the  seller  could  not  be  relieved  in  equity,  to  set  it 
aside.    Pre.  Ch.  206. 

^  There  does  not  appear  to  be  a  single  case  in  the  hooks  in  which 
it  has  been  held  that  mere  inadequacy  of  price  alone  is  a  ground 
for  a  court  of  equity  to  annul  an  agreement,  though  executory,  if 
th<  same  appear  to  have  been  fairly  entered  into,  and  understood 
by  the  parties,  and  capable  of  being  specifically  performed ;  still 
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less  does  it  appear  "to  have  been  considered  as  a  ground  for  re- 
scinding an  agreement  actually  executed.  See  Gild.  Refi.  155. 
Bro.  P.  C.  Keen  v  Stukeley.  2  Atk.  251.  AmbL  18,  To  set 
aside  a  conveyance  there  must  be  an  inequality  of  price  so  strong, 
gross  and  manifest,  that  it  must  be  impossible  to  state  it  to  a  man  of 
common  sense,  without  producing  an  exclamation  at  the  inequali- 
ty of  it.  1  Bro.  C.  R.  9.  and  see  2  Bro.  C.  R.  179.  in  n.  A 
strong  argument  in  support  of  this  rule  may  be  drawn  from  those 
cases  in  which  losing  bargains  have  been  actually  established  and 
decreed.  See  2  Fern.  423.  1  Eq.  Abr.  170.  2  Fez.  422.  1  Bro. 
C.  R.  158.  But  though  courts  of  equity  will  not  relieve  against 
agreements,  merely  on  the  ground  of  the  consideration  being  in- 
adequate, yet  if  there  be  such  inadequacy  as  to  show  that  the 
person  did  not  understand  the  bargain  he  made,  or  was  so  oppress- 
ed that  he  was  glad  to  make  it,  knowing  its  inadequacy,  it  will 
show  a  command  over  him  which  may  amount  to  a  fraud.  2  Bro. 
C.  /?.  175.  See  also  1  Bro.  C.  R.  558.  Heme  v.  Meers.  2  Vez 
155.    2  P.  JVms.  203. 

A.  being  tenant  in  tail,  remainder  to  his  brother  B.  in  tail,  A. 
not  knowing  of  the  entail,  makes  a  settlement  on  his  wife  for  life 
for  her  jointure,  without  levying  a  fine,  or  suffering  a  recovery, 
which  B.  who  knew  of  the  entail  engrosses,  but  does  not  mention 
any  thing  of  the  entail,  because,  as  be  confessed  in  his  answer,  if 
he  had  spoke  any  thing  of  it,  his  brother,  by  a  recovery,  might 
have  cut  off  the  remainder,  and  barred  him ;  and  although  after 
A?*  death,  B.  recovered  in  ejectment  against  the  widow  by  force 
of  the  entail;  yet  she  was  relieved  in  chancery,  and  a  perpetual 
injunction  granted  for  this  fraud  in  B.  in  concealing  the  entail ; 
which  if  it  had  been  disclosed,  the  settlement  might  have  been 
made  good  by  a  recovery.    Pre.  Ch.  35.    2  Fern.  239. 

So  where  a  mother  being  absolute  owner  of  a  term,  the  same 
being  limited  to  her  in  tail,  is  present  at  a  treaty  for  her  son's  mar- 
riage, and  hears  her  son  declare,  that  the  term  was  to  come  to  him 
at  his  mother's  death,  and  is  a  witness  to  the  deed,  whereby  the 
reversion  of  the  term  is  settled  on  the  issue  of  the  marriage  after 
the  mother's  death ;  she  was  compelled  in  equity  to  make  good 
the  settlement.    2  Fern.  150. 

Where  the  defendant,  on  a  treaty  of  marriage  for  his  daughter 
with  the  plaintiff,  signed  a  writing  comprising  the  terms  of  the 
agreement,  and  afterwards  desiring  to  elude  the  force  thereof,  and 
'get  loose  from  his  agreement,  ordered  his  daughter  to  put  on  a 
good  humour,  and  get  the  plaintiff  to  deliver  up  that  writing, 
and  then  marry  him,  which  she  accordingly  did,  and  the  defendant 
stood  by  at  the  corner  of  the  street  to  see  them  go  to  be  married; 
the  plaintiff  was  relieved  on  the  point  of  fraud.  1  Eq.  Abr.  20, 
2  Fern.  373. 

It  seems  agreed  that  if  a  woman  on  the  point  of  marriage, 
charge,  or  convey  her  property  to  a  mere  stranger,  for  whom  she 
was  not  under  even  a  moral  obligation  to  provide,  that  such  con- 
veyance will  be  decreed  a  fraud  on  the  marital  rights.    2  C.  R.  41. 

2  Fez.  264. 

It  A.  has  a  prior  encumbrance  on  an  estate,  and  is  a  witness  to 
a  subsequent  mortgage,  but  does  not  disclose  his  own  encumbrance; 
this  is  such  a  fraud  in  him  for  which  his  encumbrance  shall  be 
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postponed.  2  Vem.  151.  And  sec  2  Vent.  554.  So  if  4-  having 
a  mortgage  on  a  leasehold  estate  lends  the  mortgage  deed  to 
Jthe  mortgagor,  with  an  intent  to  borrow  more  money;  that 
Is  such  a  fraud  in  the  mortgagee,  for  which  his  mortgage  shall  be 
postponed  to  the  subsequent  encumbrance.  2  V em.  726.  1  Mq • 
4br.  331.    See  this  Diet.  tit.  Mortgage. 

If  a  copyholder,  by  his  will,  intending  to  give  the  greatest  part 
of  his  estate  to  his  godson,  and  the  other  part  to  his  wife,  is  per- 
suaded by  the  wife  to  nominate  her  to  the  whole,  on  a  promise  that 
ahe  would  give  the  godson  the  part  designed  for  him  ;  it  will  be 
decreed  against  the  wife  on  the  point  of  fraud,  though  there  was 
no  memorandum  thereof  in  writing  pursuant  to  the  statute  of  frauds 
and  perjuries  Pre.  Ch.  3. 

Since  the  cases  of  Kerrick  v.  Bramby,  {Bra.  P.  C.)  and  We bb  v. 
Qevcrden,  (3  Atk.  424.)  it  appears  to  have  been  settled  that  a  will 
cannot  be  set  aside  in  equity  for  fraud  and  imposition  ;  because  a 
will  of  personal  estate  may  be  set  aside  for  fraud  in  the  ecclesias- 
tical court,  and  a  will  of  real  estate  may  be  set  aside  at  law :  for  in 
such  cases,  as  the  animus  testandih  wanting,  it  cannot  be  consider- 
ed as  a  will  2  Atk.  324.  3  Jtk.  17.  Though  equity  will  not  set 
aside  a  will  for  fraud,  nor  restrain  the  probate  of  it  in  the  proper 
court,  yet  if  the  fraud  be  proved,  it  will  not  assist  the  party  prac- 
tising it,  but  will  leave  him  to  make  what  advantage  he  can  of  it 
2  Vem.  76.  But  if  the  validity  of  the  will  has  been  already  deter* 
mined  and  acted  upon,  equity  will  restrain  proceedings  in  the 
prerogative  court,  to  controvert  its  validity.  1  Atk.  628.  That  the 
party  prejudiced  by  the  fraud  may  Ble  a  bill  in  equity  for  a  disco* 
very  of  all  its  circumstances  is  unquestionable :  the  invariable  prac- 
tice in  such  cases  is  to  seek  relief,  and  the  issue  directed  is  to  fur- 
nish the  ground  upon  which  the  court  is  to  proceed  in  giving  re- 
lief. Fvnbltmque**  Treat.  Eq.  c.  2.  §  3.  in  «. 

If  a  security  be  obtained  from  a  person  by  fraud  and  practice, 
upon  a  pretence  of  a  demand  that  is  fictitious,  it  will  be  relieved 
against  in  equity.  2  Vern.  123.  632. 

There  are  likewise  several  instances,  where  a  parol  agreement 
intended  to  be  reduced  into  writing,  but  prevented  by  fraud,  has 
been  decreed  in  equity,  notwithstanding  the  statute  of  frauds  and 
perjuries;  as  where,  upon  a  marriage  treaty,  instructions  were 
given  by  the  husband  to  draw  a  settlement,  which  he  privately 
countermanded,  and  afterwards  drew  in  the  woman  by  persuasions 
and  assurances  of  such  settlement  to'marry  him;  it  was  decreed, 
that  he  should  make  good  the  settlement.  1  Eq.  Ab.  19.  So 
where  a  parol  agreement  was  concerning  the  lending  of  money  on 
mortgage,  and  the  covenants  proposed  we  re  an  absolute  deed  from 
the  mortgagor,  and  a  deed  of  defeasance  from  the  mortgagee,  and 
after  the  mortgagee  had  got  the  deed  of  conveyance,  he  refused  to 
execute  the  defeasance ;  it  was  decreed  against  him  on  the  point 
of  fraud.    1  Eq.  Ab,  90.   See  title  agreement. 

II.  By  a*.  1  Rich.  II.  c.  9.  no  gift  or  feoffment  of  lands  or  goods 
shall  be  made  by  fraud  or  maintenance.  And  the  disseisees  shall 
have  their  recovery  against  the  first  disseisors  as  well  of  their  lands 
as  of  double  damages,  without  regard  to  such  alienations,   See  also 
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Stat*  4  Ben.  IV.  c.  7,  11        VI.  c.  3.  and  this  Xfccf.  titles 
Forcible  Entry, 

By  stat*  3  VII-  p.  4.  (and  see  stat.  $0  Edv>*  IIL  e\  6,)  all  deeds 
of  gift  pf  goods  made  in  trust  for  the  use  of  persons  making  the 
said  gifts,  with  intent  to  defraud  creditors,  shall  be  null  and  void. 

By  stat.  13  EHz.  c.  5.  (made  perpetual  by  stat.  29  Eliz*  c  5.) 
every  feoffment,  gift,  alienation  and  conveyance  of  lands  or  goods, 
leases,  rents,  &c.  and  every  bond,  judgment  and  execution  with  in- 
tent to  defraud  creditors  or  others,  shall  (only  against  creditors  and 
others  whose  actions  shall  be  thereby  defrauded  or  delayed)  be  of 
none  effect;  all  parties  and  privies  to  such  conveyances,  bonds, 
&c.  shall  forfeit  one  year's  value  of  the  lands;  and  the  whole  of  the 
goods,  or  money  contained  in  the  bond,  &c.  half  to  the  crown  and 
half  to  the  party  grieved ;  and  suffer  half  a  year's  imprisonment. 
This  statute  not  to  extend  to  any  estate  made  on  good  considerations 
bonajide  to  persons  not  having  notice  of  such  fraud. 

By  stat.  27  Eliz.  c.  4.  (made  perpetual  by  stat.  39  EKz.  c.  18.) 
J£very  conveyance,  charge,  lease  or  encumbrance  of  any  lands 
made  with  intent  to  defraud  purchasers  shall  be  deemed  utterly 
void  as  against  such  purchasers  and  all  claiming  under  them.  The 
parties  and  privies  to  such  conveyances  shall  forfeit  one  year's  value 
of  the  land  and  suffer  half  a  year's  imprisonment.  The  statute 
expressly  excepts  any  conveyance  made  for  good  consideration 
and  bona  Jide.  If  any  person  shall  make  any  conveyance  or  limita- 
tion of  lands  with  a  clause  of  revocation,  and  after  s  *ch  conveyance 
shall  convey  or  charge  the  same  lands  for  money  or  other  good  consi- 
deration, the  said  first  conveyance  against  the  said  vendees  shall  be 
void.  Lawful  mortgages  made  bonajide  on  good  consideration  are 
excepted.  By  the  same  act  statutes-merchant  and  statutes-stafile  are 
to  be  entered  in  the  office  of  the  clerk  of  the  recognisances.  See 
this  Diet,  those  titles. 

By  stat.  29  Car.  II.  c.  2k  (known  more  commonly  by  the  name  of 
the  statute  of  frauds,  and  by  which  various  provisions  are  made  as 
to  contracts*  wills*  &c.  which  see  in  this  Diet*  under  titles  Agree* 
men,  AswmfmU  Wills,  tfc.)a!l  leases,  estates  of  freehold,  or  terms 
for  years,  or  any  uncertain  interest  in  lands,  made  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writingj  and  signed  by  the 
parties  or  their  agents,  shall  have  the  force  of  leases  at  will  only. 
Except  leases  not  exceeding  the  term  of  three  years  at  two  thirds 
of  the  improved  value.  And  no  leases,  estates,  or  interests  of 
landsj  either  of  freehold  or  terms  of  years,  or  any  uncertain  inte- 
rest, not  being  copyhold,  shall  be  assigned,  granted  or  surren- 
dered, unless  hy  deed  or  note  in  writing  signed  by  the  parties  or 
their  agents,  or  by  the  operation  of  law. 

By  stat.  3.  (or  3  &  4)  W.  fcr  M.  c.  14.  made  perpetual  by  stat.  6 
Wm«  III.  c.  14.  all  wills  or  appointments  of  lands,  or  of  any  rent, 
&c.  out  of  the  same,  shall  be  deemed,  only  as  against  creditors  by 
bond  or  specialty  binding  the  heir,  to  be  fraudulent  and  void. 
And  every  such  creditor  shall  have  his  action  of  debt  upon  his 
bonds  and  specialties  against  the  heir  at  law  of  such  obligors, 
and  such  devisees  jointly.  This  statute,  however,  excepts  dispo- 
sitions for  the  payment  of  debts,  and  raising  portions  for  children 
in  pursuance  of  marriage  contracts  made  before  marriage  :  it 
further  provides,  that  where  any  heir  at  law  shall  be  liable  to  pay 


134 


FRAUD  II. 


his  ancestor's  debt,  in  respect  of  lands  descended  to  such  heir, 
and  shall  alien  the  same  before  action  brought,  such  heir  shall  be 
answerable  to  the  creditor  in  an  action  of  debt  lothe  value  of  the 
land  aliened ;  but  the  lands  bondjide  aliened  before  action  brought 
shall  not  be  liable.  Every  devisee,  however,  made  liable  by  the  sta- 
tute, shall  be  chargeable  in  the  same  manner  as  the  heir,  though 
the  lands  devised  shall  be  aliened  before  action  brought. 

The  stats.  50  Kdw.  III.  c.  6.  3  Hen.  VII.  c.  4.  expressly  declare 
all  gifts,  &c.  of  goods  and  chattels  intended  to  defraud  creditors, 
to  be  null  and  void :  creditors  might  however  still  in  some  cases 
be  defrauded,  by  their  debtors'  executing  powers  of  appointment 
(vested  in  them  by  settlement,  &c.)  in  favour  of  mere  volunteers, 
unless  courts  of  equity  interposed,  and  made  such  voluntary  ap- 
pointment in  the  first  place  subject  to  payment  of  debts.  2  Vern. 
319.  465.  2  Vez.  I.  But  though  courts  of  equity  will  subject  a 
voluntary  appointment  to  payment  of  debts,  yet  they  will  not  in- 
terfere where  the  debtor  has  not  executed  his  power  of  appoint- 
ment. 2  Vern.  465.  2  Vez.  1.  See  also  Hob.  9.  as  to  the  rule  of 
law. 

As  the  stat.  13  MHz.  c.  5.  not  only  declares  all  deeds  made  in 
fraud  of  creditors  to  be  null  and  void,  but  subjects  the  parties  to 
such  fraud,  to  the  penalties  and  forfeitures  above  mentioned,  it 
should  seem  that  the  provisions  of  this  act  ought  to  be  construed 
strictly;  but  Lord  Mansfield  has  said,  that  the  stats.  13  £liz.  c.  5. 
2r  Eliz.  c.  4.  cannot  receive  too  liberal  a  construction,  or  be  too 
much  extended  in  suppression  of  fraud.    Covt/i.  434. 

The  object  of  the  legislature  was  evidently  to  protect  creditor* 
from  those  frauds  which  are  frequently  practised  by  d*  btors  under 
the  pretence  of  discharging  a  moral  obligation  ;  for  as  to  those 
gifts  or  conveyances  which  want  even  a  good  or  meritorious  con- 
sideration for  their  support,  their  being  voluntary  seems  to  have 
been  always  a  sufficient  ground  to  conclude  that  they  were  fraud- 
ulent; but  though  the  statute  protects  the  legal  right  of  credit- 
ors against  the  fraud  of  their  debtors,  it  anxiously  excepts  from 
such  imputation  the  bond  fide  discharge  of  a  moral  duty  It  there- 
fore does  not  declare  all  voluntary  conveyances,  but  all  fraudulent 
conveyances  to  be  void ;  and  whether  the  conveyance  be  fraudulent 
or  not  is  declared  to  depend  on  the  consideration  being  good,  and 
also  bond  fide.  1  Ch.  Caa.  99.  291.  1  Vent.  194.  1  Mod.  119  1 
Mk.  15.    Cowfi.  708. 

A  good  consideration  is  that  of  blood,  or  of  natural  love  and  af- 
fection. See  this  Diet.  tit.  Consideration.  A  gift  made  for  such 
consideration  ought  certainly  to  prevail,  unless  it  be  found  to 
break  m  upon  the  legal  rights  of  others  ;  in  that  case  it  is  equally 
clear  it  ought  to  be  set  aside.  If  therefore  a  man  being  indebted, 
convey  to  the  use  of  his  wife  or  children,  such  conveyance  would 
be  within  the  statute;  for  though  die  consideration  be  good,  yet  it 
is  not  bona  fide;  that  is,  the  circumstances  of  the  grantor  render 
U  inconsistent  with  that  good  faith  which  is  due  to  his  creditors. 
Fonblanque's  Treat.  Eq.  c.  4.§  12.  in  notes. 

If  there  be  a  voluntary  conveyance  of  real  estate,  or  chattel  in- 
terest, by  one  not  indebted  at  the  time,  though  he  afterwards  be- 
comes indebted,  if  that  voluntary  conveyance  was  for  a  child,  and 
there  is  no  particular  evidence  or  badge  of  fraud  to  deceive  sub- 
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sequent  creditors,  that  will  be  good ;  but  if  any  mark  of  fraud, 
collusion,  or  intent  to  deceive  subsequent  creditors  appear,  that 
will  make  it  void.  2  Fez.  Hi  See  also  2  Atk.  481.  1  Atk'.  13. 
Cowft.  711. 

But  the  grantor's  being  indebted  is  not  the  only  badge  of 
fraud;  several  other  circumstances  are  enumerated  in  Twyne** 
case,  (3  Reft..)  as  furnishing  a  strong  presumption  that  the  trans- 
action is  maid  fide.  Gifts  made  in  secret  are  liable  to  suspicion  of 
fraud;  a  general  gift  of  all  a  man's  goods  may  be  reasonably  sus- 
pected to  be  fraudulent,  even  though  there  be  a  true  debt  owing  to 
the  party  to  whom  made.  The  several  marks  or  badges  of  fraud, 
in  a  gift  or  grant  of  goods  are,  if  it  be  general,  without  exception 
of  some  things  of  necessity ;  if  the  donor  still  possesses  and  uses 
the  goods ;  if  the  deed  be  secretly  made  ;  if  there  be  a  trust  be- 
tween the  ftariies;  or  if  it  be  made  pending  the  action.  3  Reft. 
80 — 82.  If  also  the  conveyance  contain  a  power  of  revocation,  or 
a  power  to  mortgage,  it  will  be  considered  as  fraudulent  against 
creditors.  2  Fern.  510.  So  if  the  grantor  be  allowed  to  continue 
in  possession  of  lands,  the  conveyance  being  absolute.  2  Bulst. 
218.  So  if  the  conveyance  or  gift  be  in  general  of  the  whole  or 
the  greater  part  of  the  grantor's  property,  such  conveyance  or  gift 
would  be  presumed  to  be  fraudulent ;  for  no  man  can  voluntarily 
devest  himself  of  all,  or  the  most  of  what  he  has,  without  being 
aware  that  future  creditors  will  probably  suffer  for  it.  In  short,  it 
the  transaction  be  chargeable  with  any  circumstance  sufficiently 
strong  to  raise  a  presumption  of  its  being  a  fraud,  it  cannot  be 
supported,  unless  some  other  consideration  be  interposed  to  ob- 
viate the  objection  arising  from  the  general  nature  of  the  transac- 
tion ;  as  where  the  husband  after  marriage  being  indebted  convey- 
ed an  estate  to  trustees,  to  the  separate  use  of  his  wife;  it  was 
held  that  the  trustees  having  undertaken  to  indemnify  him  against 
his  wife's  debts,  was  sufficient  to  support  the  settlement  as  a  va- 
luable consideration.  2  Bra.  C.  R.  90.  But  if  this  transaction  had 
been  with  a  view  to  defraud  creditors,  it  would  probably  have 
been  set  aside ;  for  if  the  transaction  be  not  bond  fide,  the  circum- 
stance of  its  being  even  for  a  valuable  consideration  will  not  alone 
take  it  out  of  the  statute.    Cowfi.  434.    2  Atk.  477. 

But  though  creditors  may  under  the  above  and  other  circum- 
stances avoid  a  voluntary  conveyance,  yet  it  is  binding  on  the  party 
making  it  and  all  claiming  under  him.  Cro.  Jac.ZTO.  I  Eg.  Abr. 
168.  22  Vin.  Abr.  16 — 18.  1  Fern.  100.  132  464.  2  Fern.  475. 
22  Fin.  Abr.  24.  ftl.  3.  And  if  there  be  two  or  more  voluntary 
conveyances,  the  first  shall  prevail,  unless  the  latter  be  for  pay- 
ment of  debts     1  Ch.  Reft  92.    2  Ch.  Reft.  199. 

A  conveyance,  if  made  of  lands  by  fraud,  is  not  void  by  the 
stat.  13  Eliz.  c.  5.  against  all  persons,  but  only  against  those  who 
afterwards  come  to  the  land  upon  valuable  consideration.  Cro. 
Eliz  445.    Cro.Jac.  271. 

A  distinction  has  been  taken  between  the  claims  of  real  credit- 
ors, and  a  debt  founded  in  malfficio;  for  A.  having  brought  an  ac- 
tion against  B.  for  criminal  conversation  with  A. 9 8  wife,  B.  assign- 
ed his  estates  to  trustees  in  trust  to  pay  the  several  debts  men- 
tit  nedin  a  schedule,  and  such  other  debts  as  he  should  name  A. 
recovered  5,000/.  damages,  and  brought  his  bill  to  set  aside  this 
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deed  as  fraudulent,  but  the  court  held  that  u  was  not  fraudulent 
either  in  law  or  equity  $  for  the  plaintiff  was  no  creditor  at  the 
time  of  making  the  deed ;  and  though  it  were  made  with  an  intent 
to  prefer  his  real  creditors  before  this  debt  when  it  should  Come  to 
be  due,  yet  it  was  conscientious  so  to  do.  But  the  plaintiff  was 
held  to  have  an  interest  in  the  surplus  after  payment  of  the  other 
debts.    Pre.  Ch.  105. 

On  the  construction  of  the  stat.  27  EUz.  c.  4.  it  has  been  held 
that  every  voluntary  conveyance  shall  be  presumed  to  be  fraudu* 
lent  against  a  subsequent  purchaser.  1  Vent.  194.  1  Ch.  Ca. 
100.  317.  Cro.  Jac.  158.  But  if  the  conveyance,  though  voiun> 
tary,  appear  to  have  been  made  for  a  meritorious  consideration) 
and  without  fraud  or  covin,  it  shall  not  be  void  against  a  subse-* 
quent  purchaser ;  for  there  is  no  part  of  the  act  which  affects  vo- 
luntary settlements  eo  nomine  unless  they  are  fraudulent.  Doe  v. 
Eouttedge,  Cowfi.  708.  See  also,  2  WiU.  356.  ForreMt.  64.  2 
Fern.  44.  As  to  what  shall  be  deemed  a  meritorious  considera- 
tion, see  the  above  Cases,  and  also,  1  Fern.  408.  467.  1  jttk. 
265.  _  And  though  a  conveyance  be  covinous  in  its  creation ,-il  may 
acquire  validity  by  subsequent  matter,  as  where  the  land  conveyed 
is  afterwards  aliened  or  settled  for  valuable  consideration.  I  Sid* 
133)  134.  Skin.  423.  3  Lev.  387.  It  has  also  been  held  that  a 
purchaser,  to  avail  himself  of  this  act,  must  be  a  purchaser  for 
money  or  other  valuable  consideration.  3  Co.  83.  a.  Cro.  EUz. 
444.    See  also,  Com.  Dig.  Fraud,  4  I.  2.     I  Eq.  Abr.  353. 

Qooch'd  case  (5  Co.  60.  b.)  deterarines  that  a  purchaser  shall 
avoid  &  fraudulent  conveyance,  notwithstanding  his  notice  of  the 
fraud,  but  this  can  by  no  means  bear  out  the  inference  that  ait  vo- 
luntary  conveyances  are  fraudulent,  and  therefore  absolutely  void* 
though  the  purchaser  have  notice  of  them.  The  terms  of  stat.  if 
EUz.  c.  4.  §  2.  seem  to  be  sufficiently  distinct  to  confine  its  opera- 
tion to  such  conveyances  as  are  made  with  an  intent  to  defraud 
and  deceive  subsequent  purchasers  ;  but  it  were  difficult  to  main- 
tain that  a  conveyance  was  made  with  intent  to  defraud  a  person  who* 
before  he  became  a  purchaser  had  full  notice  of  such  conveyance. 
See  2  Lev.  105.  The  policy  of  the  act  was  to  prevent  fraud  ;  the 
construction  most  favourable  to  such  purpose  is  that  which  ex- 
cludes all  temptation  to  the  practice  of  it.  A  voluntary  deed,  as 
has  already  been  noticed,  is  binding  on  the  party  and  all  claiming 
under  him  as  Subsequent  volunteers ;  and  to  allow  him  to  defeat 
his  bounty  in  favour  of  a  purchaser  for  valuable  consideration 
without  notice,  is  merely  to  prefer  a  higher  consideration ;  but  to 
allow  a  purchaser  with  notice  to  supersede  the  claims  of  a  volun- 
teer, seems  to  encourage  a  breach  of  the  respect  morally  due  to 
the  fair  claims  and  interests  of  others,  and  may  render  the  provi- 
sions of  a  statute,  intended  by  the  legislature  to  be  preventive  of 
fraud,  the  most  effectual  instrument  of  accomplishing  it.  This  point 
seems  deserving  of  consideration ;  for  if  the  construction  of  this 
act,  which  has  certainly  prevailed  in  favour  of  purchasers  with  no- 
tice were  traced,  it  would  probably  appear  to  have  originated  in  the 
opinion,  that  the  statute  avoids  all  voluntary  conveyances  what- 
ever; though,  as  very  strongly  observed  by  Lord  Mansfield,  in 
Doe  v.  RQutledgey(Cowfi.  708.)  it  merely  affects  fraudulent  convey- 
ances.   Fonblanque,  Trtat.  Eg.  c.  4.  §  1 3.  in  n. 
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Before  the  above  stat.  3  W.&  M.cAl.  against  fraudulent  devises 
bond  and  other  specialty  creditors  whose  debts  did  not  immediately 
affect  the  lands  of  their  debtors,  were  liable  to  be  defrauded,  either 
by  their  debtor  devising  his  lands,  or  by  the  alienation  of  the  heir 
before  any  action  could  be  brought  against  him.  To  obviate  these 
the  statute  was  made,  by  the  provisions  of  which  the  bond-credit- 
or is  in  some  degree  protected  against  the  fraud  of  the  debtor 
or  his  heir.  But  the  statute  having  expressly .  excepted  devises 
for  payment  of  debts  or  children's  portions,  bond  and  other  spe- 
cialty creditors  whose  demands  do  in  their  nature  affect  the  land, 
are  still  liable  to  be  prejudiced  hy  the  right  of  their  debtor  to  de- 
vise his  real  estate ;  for  if  he  devise  subject  to  the  payment  of 
debts,  his  simple  contract  creditors  will  be  entitled  to  be  paid 
pari  passu  with  such  bond  or  other  specialty  creditors ;  for  in  con- 
science their  debts,  are  to  be  equally  favoured,  being  equally  due. 

1  Ch.  Ca.  32.  248.  2  Ch.  Ca.  54.  3  Ch.  Rip.  7  t  Vrm.  63. 101.  2 
Vem.  61.  763.  And  even  creditors  who  are  barred  by  the  statute 
of  limitations  shall  be  let  in.  2  Vern.  141.  And  though  it  has 
been  held  in  some  cases,  that  if  the  estate  be  devised  to  the  ex- 
ecutor for  payment  of  debts,  such  circumstance  will  render  the 
estate  legal  assets,  yet  it  seems  now  to  be  settled,  that  this  shall  not 
occasion  the  produce  of  it*  when  soid,  to  be  applied  as  it  would  in 
the  ecclesiastical  court,  but  the  estate  must  nevertheless  be  con- 
sidered as  eqmtable  assets.  Newton  v.  Benrtet,  1  Bro.  C.  R.  1 35. 
and  Silk  v.  Prime^  in  the  note  there.  But  if  the  estate  descends 
to  the  heir  charged  with  the  payment  o£  debts,  it  will  still  be  legal 
assets.  1  P.  Wms.  430.  2  Atk.  290,  See  this  Diet.  tit.  Exeat* 
tor  V.  6.    Assets.  * 

Fraudulent  gifts,  or  grants  of  goods  to  defraud  the  lord  of  his 
heriot,  shall  be  void ;  and  the  value  of  the  goods  forfeited,  under 
stat.  13  Eliz.  c.  5. 

Fraudulent  conveyances  to  multiply  votes  at  election  of  knights 
of  the  shire,  shall  be  taken  against  the  persons  making  them  as 
free  and  absolute  ;  and  all  securities  for  redeeming  and  restoring, 
&c.  to  be  void.    Stat.  10  Ann.  c.  23.    See  tit.  Parliament. 

Gross  criminal  frauds  are  punishable  by  way  of  indictment  or  in- 
formation ;  such  as  playing  with  false  dice,  causing  an  illiterate 
person  to  execute  a  deed  to  his  prejudice,  &c.  for  these  and  such 
like  offences  the  party  may  be  punished  not  only  with  fine  and 
imprisonmeut,  but  also  with  such  farther  infamous  punishment,  as 
the  judges  in  their  discretion  shall  think  proper.    Cro.  Jac.  49T. 

2  Roll.  Abr.  78.  2  Roll.  Rep.  107.  1  Keb.  849.  6  Mod.  42.  1 
Sid.  31-2.  4'31.  JStoy,  99.  103.  Moor,  630.  Cro.  Eliz.  531.  1  Mod. 
46.    2  Jones,  64.    6  Mod.  105.    1  Salk.  379.    See  tit.  Cheats. 

For  further  matter  relative  to  frauds  and  fraudulent  conveyances, 
and  obtaining  relief  against  them ;  and  as  to  the  operation  of  the 
statute  of  frauds,  and  other  statutes  before  mentioned,  see  this 
Jhct.  tit.  Agreement  III.  IV.  Assumpsit,  Bankrupt,  Bill  of  Sale,  Chan- 
cery, Contract^  Conveyance^  Heeds,.  Equity,  Execution,  Judgment, 

mu,  &c. 

Frauds  and  perjuries,  Statute  of,  see  tit  Frauds  II. 
FRAUNK  FERME,  See  Frank  Ferm,  Fee-Farm. 
FRAUS  LEG1S.    If  a  pet  son  having  no  manner  of  title  to  a 
house,  procu\?e  an  affidavit  of  the  service  of  a  declaration  in  eject- 
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ment,  and  thereupon  gets  judgment;  and  by  virtue  of  a  writ 
of  hab,  fac,  possesaionem,  turns  the  owner  out  of  possession  of 
the  house,  and  seizes  and  converts  the  goods  therein  to  hiB  own 
use,  he  may  be  punished  as  a  felon ;  because  he  used  the  process 
of  the  law  with  a  felonious  purpose,  in  fraudem  legis.  Maym.  276. 
Sid.  254. 

FRAXINETUM,  A  wood  of  ash  trees.  Domesday. 
FRAY,  See  Affray, 

FREDUM,  A  composition  anciently  made  by  a  criminal,  to  be 
freed  from  prosecution,  of  which  the  third  part  was  paid  into  the 
exchequer.  Formerly  compositions  were  paid  for  crimes  in  gene- 
ral, particularly  for  murder.  The  magistrate  was  to  determine 
the  composition,  and  protect  the  offender  against  the  violence  of 
resentment.  See  Montesquieu's  Sfiirit  of  Laws,  /.  30.  c.  20.  i?o- 
bert  son's  Charles  V.  i.  300. 

FRED  WIT,  A  liberty  to  hold  courts,  and  make  amerciaments, 
&<c.  CoweL 

FREE  BENCH,  francua  bancus:  sedes  libera*']  That  estate  in 
copyhold  lands  which  the  wife  hath  on  the  death  ei  her  husband 
for  her  dower,  according  to  the  custom  of  the  manor ;  but  it  is 
said  the  wife  ought  to  be  espoused  a  virgin ;  and  is  to  hold  the 
land  only  so  long  as  she  lives  sole  and  continent.  Kitch.  102,  Of 
this  free  bench  several  manors  have  several  customs ;  and  Eitzhev- 
bert  calls  it  a  custom,  whereby  in  certain  cities  the  wife  shall  have 
the  whole  lands  of  the  husband  for  her  dower,  &c.  Eitz.  JV.  B. 
150.  In  the  manors  of  East  and  West  Emboume  in  the  county  of 
Berks,  and  the  manor  of  Torre  in  Devonshire,  and  other  parts  of 
the  West  of  England  there  is  a  custom,  that  when  a  copyhold 
tenant  dies,  his  widow  shall  have  her  free  bench  in  all  his  cus- 
tomary lands,  dum  sola  et  casta  fuerits  but  if  she  commits  incon- 
tinency,  she  forfeits  her  estate :  yet  nevertheless,  on  her  coming 
into  the  court  of  the  manor,  riding  backwards  on  a  black  ramy  with 
his  tail  in  her  hand,  and  saying  the  words  following,  the  steward 
is  bound  by  the  custom  to  readmit  her  to  her  free*bjenchs  the  words 
are  these: 

Here  I  am, 

Hiding  on  a  black  ram, 

JLike  a  whore  as  I  am  : 

And  for  my  ciincum  crancum, 

I  have  lost  my  bin  euro  bancum; 

And  for  fny  tail's  game. 

Have  done  this  worldly  shame; 

Therefore^  pray  Mr,  Steward,  let  me  have  my  land  again. 

CoweL 

TKEEBOKDJrancbordua.']  Ground  claimed  in  some  places  more 
or  less,  beyond,  or  without  the  fence  :  it  is  said  to  contain  two  feet 
and  a  half.    Mon,  Angl.  torn.  2.  /t.  HI. 

FREE  BOROUGH-MEN,  Such  great  men  as  did  not  engage 
like  the  frank-pledge  men  for  their  decennier.    See  Erihurgh. 

FREE  CHAPEL,  libera  capellaJ]  A  chapel  so  called,  because 
it  is  exempt  from  the  jurisdiction  of  the  diocesan.  Those  chapels 
are  properly  free  chapels  which  are  of  the  king's  foundation,  and 
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by  trim  exempted  from  the  ordinary's  visitation  ;  also  chapels 
founded  within  a  parish  for  the  service  of  God,  by  the  devotion  and 
liberality  of  pious  men,  over  and  above  the  mother  church,  and 
endowed  with  maintenance  by  the  founders,  which  were  free  for 
the  inhabitants  of  the  parish  to  come  to,  were  therefore  called 
free  chapels.  Reg.  Orig.  40,  41.  The  free  chafiel  of  St.  Martin4e- 
Grand  is  mentioned  in  the  stat.  3  Edw.  IV.  c.  4.  as  are  others  like- 
wise by  ancient  statutes  ;  but  these  chapels  were  given  to  the  king, 
with  the  chanceries,  &c.  by  stat.  1  Edw.  VI.  c.  1 4.  See  tit.  Afo- 
nasteries. 

FREEHOLD,  liberum  tenementum.l  That  land  or  tenement 
which  a  man  holds  in  fee-simple,  fee-tail,  or  for  term  of  life. 
Bract,  lib,  2  c.  9.  It  is  described  to  be  of  two  sorts  :  freehold  in 
deed  and  freehold  in  law;  the  first  being  the  real  possession  of 
lands,  &c.  in  fee  or  for  life ;  the  Other,  the  right  a  person  hath  to 
such  lands  or  tenements,  before  his  entry  or  seisure.  Freehold  is 
also  extended  to  offices,  which  a  man  holds  either  in  fee,  or  du- 
ring life ;  and,  in  the  register  of  writs  it  is  said,  that  he  who  holds 
land  upon  an  execution  of  a  statute-merchant  until  he  is  satisfied 
the  debt,  holds  as  freehold  to  him  and  his  assigns,  and  the  same 
of  a  tenant  by  elegit;  but  such  tenants  are  not  in  fact  freeholders^ 
only  as  freeholders  for  their  time,  till  they  have  received  the  profits 
of  the  land  to  the  value  of  their  debt.  Reg.  Judic.  68.  73.  A  lease 
for  ninety-nine  years,  &c.  determinable  upon  a  life  or  lives,  is  not 
a  lease  for  life  to  make  ^freehold)  but  a  lease  for  years,  or  chattel 
determinable  upon  life  or  lives ;  and  an  estate  for  one  thousand 
years  is  not  a  freehold,  or  of  so  high  a  nature  as  an  estate  for  life. 
Co.  Litt.  6.  He  that  hath  an  estate  for  the  term  of  his  own  life, 
or  the  life  of  another,  hath  a  freehold,  and  no  other  of  a  less  estate ; 
though  they  of  a  greater  estate  have  a  freehold,  as  tenant  in  fee, 
&c.    Litt.  57. 

When  a  man  pleads  liberum  tenementum  generally,  it  shall  be 
intended  that  he  hath  an  estate  in  fee ;  and  not  a  bare  estate  for 
life.  Cro.  Eliz.  87.  An  estate  of  freehold  cannot  by  the  common 
law  commence  in  futuro;  but  it  must  take  place  presently  in'  pos- 
session, reversion,  or  remainder.    5  Rep.  94., 

A  man  made  a  deed  of  gift  to  his  son  and  his  heirs,  of  lands 
after  his  death,  and  no  livery  was  made ;  now  if  there  had  been 
livery,  it  had  been  void,  because  a  freehold  cannot  commence  in 
futuro  :  and  it  has  been  held,  that  it  shall  not  enure  as  a  covenant 
to  stand  seised,  by  reason  of  the  word  give;  by  which  was  intend- 
ed a  transmutation  of  the  estate,  and  not  to  pass  it  by  way  of  use. 
March.  Rep..  50,  51.  Whatsoever  is  part  of,  or  fixed  to,  the  free- 
hold, goes  to  the  heir;  and  glass  windows,  wainscot,  &cf  affixed  to 
the  house,  are  parcel  of  the  house,  and  cannot  be  ^removed  by  te- 
nants. 4  Rep.  63,  64.  But  it  hath  been  adjudged,  that  if  things 
necessary  for  trade,  8cc.  are  affixed  to  the  freehold  by  the  lessee, 
he  may  take  them  down  and  remove  them,  so  as  he  do  it  before 
the  end  of  the  term,  and  he  do  not  thereby  injure  the  freehold. 
I  Salk.  368.    See  tit.  Heir. 

Any  thing  fixed  to  the  freehold  may  not  be  taken  in  distress  for 
rent  or  in  execution,  &c.  It  is  not  felony  at  common  law,  only 
trespass,  to  steal  or  take  any  thing  annexed  to  the  freehold;  such 
as  lead  on  a  church,  or  house,  com  or  grass  growing  on  the 
ground;  apples  on  a  tree*  &c   Though  if  they  are  severed  from 
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thtfreeholdy  whether  by  the  owner  or  a  thief,  if  he  severed  them 
at  one  time,  and  took  them  away  at  another,  it  was  larceny  to 
take  them.  12  Ms  32.  1  Hawk.  P.  C.  And  now  bystat  4  Geo. 
ll.  c.  32.  to  steal  lead  on  houses,  Sec.  is  made  felony. 

Magna  Carta,  c.  29.  ordains,  "  that  no  person  shall  be  disseised 
of  his  freehold,  fc^c.  but  by  judgment  of  his  peers,  or  according  to 
the  law  of  the  land;1*  which  does  not  only  relate  to  common  dis- 
seisins, but  the  king  may  not  otherwise  seize  into  his  hartds  the 
freehold  of  the  subject.  Wood's  Inst.  614  None  shall  distrain 
any  freeholders  to  answer  for  their  freeholds,  or  any  thing  touch- 
ing the  same,  without  the  king's  writ.  Stat.  52  Hen.  III.  c.22. 
Nor  shall  any  person  be  compelled  to  answer  for  his  freehold,  be- 
fore any  lord  of  a  manor,  &c.  Stat.  15  Rich.  II,  c.  12.  See  this 
Diet.  tit.  Liberty.  As  to  the  freehold  qualifications  necessary  in 
certain  cases,  see  this  Diet,  tit  Parliament,  Jury,  We.  and  further, 
for  the  definition  and  description  of  freehold  estates,  tit.  Estate. 

FREEHOLDERS,  Such  as  hold  any  freehold  estate.  By  the 
ancient  laws  of  Scotland,  freeholders  were  called  militess  and  free- 
hold, in  this  kingdom,  hath  been  sometimes  taken  in  opposition 
to  villenage,  it  being  lands  in  the  hands  of  the  gentry  and  better 
sort  of  tenants,  by  certain  tenure,  who  were  always  freeholders, 
contrary  to  what  was  in  the  possession  of  the  inferior  people  held 
at  the  will  of  the  lord.  Lombard. 

FREEMAN,  liber  homo.']  One  distinguished  from  a  slave ;  that 
is  born  or  made  free *  and  these  have  divers  privileges  beyond 
others.  In  the  distinction  of  a  freeman  from  a  vassal  under  the 
feudal  policy,  liber  homo  was  commonly  opposed  to  vassus  or  vaa- 
sahtsj  the  former  denoting  an  allodial  proprietor ;  the  latter,  one 
who  held  of  a  superior.    See  tit.  Tenure*. 

The  title  of  9.  freeman  is  also  given  to  any  one,  admitted  to  the 
freedom  of  a  corporate  town,  or  of  any  other  corporate  body,  con- 
sisting, among  other  members,  of  those  called  freemen.  See  tit* 
Corporation,  London, 

FREE-MASONS,  See  Masons. 

FREE- WARREN,  See  Warren. 

FREIGHT,  Fr.  fret.']  The  money  paid  for  carriage  of  goods 
by  sea ;  or  in  a  larger  sense,  it  is  taken  for  the  price  paid  for  the 
use  of  a  ship  to  transport  goods  ;  and  for  the  cargo,  or  burthen  of 
the  ship.  Ships  are  freighted  either  by  the  ton,  or  by  the  great ; 
and  in  respect  of  time,  the  freight  is  agreed  for,  at  so  much  fier 
month,  or  at  a  Certain  sum  for  the  whole  voyage.  If  a  ship  freight- 
ed by  the  great,  happens  to  be  cast  away,  the  freight  is  lost ;  but 
if  a  merchant  agrees  by  the  ton,  or  at  so  much  for  every  piece  of 
commodities*  and  by  any  accident  the  ship  is  cast  away,  if  part 
of  the  gdods  is  saved,  it  is  said  she  ought  to  be  answered  her 
freight  pro  rata :  and  when  a  ship  is  insured  and  such  a  misfor- 
tune happens,  the  insured  commonly  transfer  those  goods  over  to 
the  assurers,  towards  a  satisfaction  of  what  they  make  good.  Lex 
Mercat. 

If  freighj:  is  agreed  for  the  lading  and  unlading  of  cattle  at  such 
a  port,  and  some  die  before  the  ship  arrives  there*  the  whole 
freight  shall  be  paid  for  the  living  and  the  dead  ;  but  if  the  agree- 
ment be  for  transporting  them,  freight  shall  be  only  paid  for  the 
living :  it  is  the  same  of  slaves.  Ibid.  85.  The  lading  of  a  ship 
in  construction  of  law,  is  bound  for  the  freight}  the  freight  being 
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in  point  of  payment  preferred  before  any  other  debts  to  which 
the  goods  so  laden  are  liable,  though  such  debts  as  to  time  were 
precedent  to  the  freight,  ML  27  Car.  II.  B.  R.  If  part  of  the 
lading  be  on  shipboard,  and  through  some  misfortune  happening 
to  the  merchant  he  has  not  his  full  lading  aboard  at  the  time 
agreed,  the  master  shall  have  freight  by  way  of  damage,  for  the 
time  those  goods  were  on  board  ;  and  is  at  his  liberty  to  contract 
with  another,  lest  he  lose  his  season  and  voyage ;  and  where  a 
ship  is  not  ready  to  take  in,  or  the  merchant  not  ready  to  lade 
his  goods  aboard,  the  parties  are  not  only  so  at  liberty,  but  the 
person  damnified  may  bring  an  action  against  the  other  and  re- 
cover his  damages  sustained.    Leg.  Rhod. 

If  the  freighter  of  a  ship  shall  lade  on  board  prohibited  goods, 
or  unlawful  merchandise,  whereby  the  ship  is  detained,  or  the 
voyage  impeded ;  he  shall  answer  the  freight  agreed  for.  Sty. 
220.  And  when  goods  are  laden  aboard,  and  the  ship  hath  broke 
ground,  the  merchant  may  not  afterwards  unlade  them ;  for  if  he 
then  changes  his  mind,  and  resolves  not  to  venture,  but  will  un- 
lade again,  by  the  marine  law  the  freight  becomes  due.  If  a  mas- 
ter freights  out  his  ship,  and  afterwards  secretly  takes  in  goods 
unknown  to  the  first  laders,  by  the  law  marine  he  forfeits  his 
Freight;  and  if  a  master  of  a  ship  shall  put  into  any  other  port 
than  what  the  ship  was  fpeighted  to,  he  shall  answer  damages  to 
the  merchant ;  unless  he  is  forced  in  by  storm,  enemies,  or  pi- 
rates ;  and  in  that  case  he  is  obliged  to  sail  to  the  port  agreed, 
at  his  own  expense.  Leg.  Oleron.  A  ship  is  freighted  so  much 
out  and  so  much  in,  there  shall  be  no  freight  due  till  the  voyage 
is  performed  ;  so  that  if  the  ship  be  cast  away,  coming  home,  the 
freight  outwards,  as  well  as  inwards,  are  both  gone.  1  BrovmL 
21.  MaL  98.  and  see  2  Ch.  Ca.  75.  2  Vem.  212.  and  also  Doug. 
541,  542.  that  where  a  ship  perishes,  the  whole  freight  from  the 
last  place  or  time  of  payment  will  be  lost.  And  if  no  freight  be 
payable  till  the  return,  if  the  ship  is  lost  returning,  the  freight 
outwards  shall  be  lost  as  well  as  that  inwards.    Mai.  98. 

The  goods  carried,  generally,  are  a  security  for  the  freight, 
and  the  master  is  not  bound  to  deliver  them  without  payment. 
Doug.  104. 

If  a  freighted  ship  becomes  disabled  without  the  master's  fault, 
he  has  his  option  to  refit,  (if  possible,  in  convenient  time,)  or  to 
hire  another  ship  to  carry  the  goods.  If  the  merchant  will  not 
agree  to  this,  the  master  is  entitled  to  the  full  freight  for  the 
whole  voyage.    2  Burr*  882.    1  BL  Refu  190. 

The  master  shall  have'  his  freight  though  the  goods  are  spoiled, 
if  the  merchant  takes  them. 

A.  and  B.  merchants  abroad,  ship  tobacco  for  Liverpool,  con- 
signed to  A.  himself  there,  to  whose  order  the  bills  of  lading  are 
made.  One  of  these  bills  is  sent  enclosed  in  a  letter  from  the 
shippers  to  C.  at  Liverpool,  advising  him  of  such  consignment  to 
A.  and  that  A.  intended  to  proceed  to  Liverpool;  but  in  case  he 
should  not  arrive  in  time,  desiring  C.  to  do  the  best  for  them. 
The  tobacco  having  arrived  in  a  damaged  state  is  required  to  be 
landed,  and  is  deposited  in  the  king's  warehouse,  pursuant  to  the 
statute ;  and  afterwards  C.  acting  as  agent  for  4*  within  the  know- 
ledge of  the  captain,  makes  an  entry  of  it  in  his  own  name  in  the 
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custom-house,  to  avoid  seizure.  Held  that  this  was  not  such  an 
acceptance  of  the  cargo  by  C.  as  would  make  him  liable  to  the 
captain  for  the  freight.  Ward  v.  Felton9  T.  41  Geo.  III.  l  East's 
Rep,  507. 

The  merchant  may  abandon  all,  thougn  all  are  not  lost :  but 
he  cannot  abandon  some  and  take  some :  if  he  abandon  all,  he  is 
excused  freight. 

A  ship-owner  having  first  insured  his  ahifi  with  A.  and  his 
freight  with  B.  for  a  certain  voyage,  and  having  notice  of  an  em- 
bargo laid  on  the  ship  in  a  foreign  port,  abandons  the  ship  and 
freight  to  the  respective  underwriters,  and  receives  from  them 
the  whole  amount  of  their  subscriptions  as  for  a  total  loss  of  both ; 
first  undertaking,  by  a  memorandum  on  the  ship  policy,  to  assign 
to  the  underwriters  thereon  his  interest  in  the  ship,  and  to  ac- 
count to  them  for  it;  and  afterwards  undertaking,  by  a  similar 
memorandum  on  the  freight  policy  to  assign  to  those  under- 
writers all  right  of  recovery,  compensation,  &c.  The  ship  being' 
afterwards  liberated,  and  earning  freight,  which  was  received  by 
the  assured  ;  held,  that  however  the  question  of  priority  as  to  the 
title  of  the  freight  might  have  been  as  between  the  different  sets 
of  underwriters  litigating  out  of  the  same  fund,  and  however  the 
weight  of  argument  might  preponderate  more  in  favour  of  the 
underwriters  on  the  ship ;  yet  that  the  assured,  who  had  received 
the  flight  from  the  shippers  of  goods,  was  at  all  events  liable  on 
his  express  undertaking  to  pay  it  over  to  the  underwriters  on 
freight  5  and  that  without  deducting  the  expenses  of  provisions, 
wages,  &c.  which  were  charges  on  the  owner  before  the  abandon- 
ment, and  on  the  underwriters  on  the  ship  afterwards.  Thomp- 
son v.  Roivcrqfi,  4  East's  Rep.  34. 

If  the  ship  is  disabled  or  taken  when  part  of  the  voyage  is  per- 
formed, without  fault  of  the  master,  he  shall  be  paid  a  ratable  pro- 
portion of  the  freight.  2  Burr  882.  See  further  this  Diet.  tit. 
Charter-party,  Insurance,  Merchant. 

FRENCH  Language,  anciently  used  in  law  records.  See  tit. 
Pleading, 

FRENCHMAN,  Heretofore  a  term  for  every  stranger  or  out- 
landish man.    Bract,  lid,  3.  tract.  2.  c.  15.    See  Francigena. 

FRENDW1TE,  from  Sax.  freond,  amicus,  &  wife,  mulcta.]  *  A 
mulct  or  fine  exacted  of  him  who  harboured  his  outlawed  friend. 
Blount.    But  see  Fleta,  lid.  1.  c.  7. 

FR£SCA,  Fresh  water,  or  rain,  and  land  floods.    Chart.  Antiq. 
in  Somner  of  Gavelkind,  fi.  1 32. 

FRESH  DISSEISIN,  frisca  disseisina,  from  Fr.  frais,  recens; 
and  disseidr,  possessione  ejicere,']  That  disseisin  which  a  man 
might  formerly  seek  to  defeat  of  himself,  and  by  his  own  power, 
without  resorting  to  the  king,  or  the  law;  as  where  it  was  not 
above  fifteen  days  old,  ov  of  some  other  short  continuance.  Brit* 
ton,  c.  5.  Of  this,  Bracton  writes  at  large,  concluding  it  to  be 
arbitrary.    Lib.  4.  c.  5.    See  tit.  Disseisin. 

Fresh  Fine,  A  fine  levied  within  a  year  past :  it  is  mentioned  in, 
the  statute  of  Westm.  2.  13  Edw.  I.  stl  2.  c.  45. 

Fresh  FoRCE,/mca/orrta.]  Is  a  force  newly  done  in  any  city, 
borough,  &c.  And  if  a  person  be  disseised  of  any  lands  or  tene- 
ments within  such  a  city,  or  borough,  he  who  hath  a  right  to  the  land, 


F  R  I 


143 


by  the  usage  and  custom  of  the  said  city,  &c.  may  bring  his  assise, 
or  bill  of  fresh  force,  within  forty  days  after  the  force  committedi 
and  recover  the  lands.  Fitz.  N.  B.  7.  Old  Nat.  Brev.  4.  This 
remedy  may  be  also  had  where  any  man  is  deforced  of  any  lands, 
after  the  death  of  his  ancestor,  to  whom  he  is  heir;  or  after  the 
death  of  tenant  for  life,  or  in  tail,  in  dower,  &c.  within  forty  days 
after  the  title  accrued  ;  and  in  a  bill  of  fresh  force  the  plaintiff  or 
demandant  shall  make  protestation  to  sue  in  the  nature  of  what 
writ  he  will,  as  assise  of  mort  d'aqpestor,  of  novel  disseisin,  intrusion, 
fcfc.  New  Nat.  Brev.  15.  The  assise  or  bill  of  fresh  force  is 
sued  out  without  any  writ  from  the  chancery :  but  after  the  forty 
days,  there  is  to  be  a  writ  out  of  chancery,  directed  to  the  mayor, 
&c.  But  this  writ  is  absolute  since  ejectments  have  come  in  use 
for  recovering  the  possession  of  lands,  &c. 

Fresh  Suit,  or  pursuit,  recens  insecutio.']  Such  a  present  and 
earnest  following  of  an  offender,  where  a  robbery  is  committed, 
as  never  ceases  from  the  time  of  the  offence  done  or  discovered, 
until  he  be  apprehended.  Vide  post.  And  the  benefit  of  such 
pursuit  of  a  felon  is,  that  the  party  pursuing  shall  have  his  goods 
restored  to  him ;  which  otherwise  are  forfeited  to  the  king. 
Staundf  PI.  Qor.  lib.  3.  eafi.  10.  &  12.  When  an  offender  is  thus 
apprehended,  and  indicted,  upon  which  he  is  convicted,  the  party 
robbed  shall  have  restitution  of  his  goods ;  and  though  the  party 
robbed  do  not  apprehend  the  thief  presently,  but  that  it  be  some 
time  after  tjie  robbery,  if  the  party  did  what  in  him  lay  to  take 
the  offender ;  and  notwithstanding  in  such  case  he  happen  to  be* 
apprehended  by  some  other  person,  it  shall  be  adjudged  fresh  pur- 
suit. Terms  de  Ley.  It  has  been  anciently  holden,  that  to  make 
a  fresh  suit,  the  party  ought  to  make  hue  and  cry  with  all  con- 
venient speed,  and  to  have  taken  the  offender  himself,  &c.  But 
at  this  day,  if  the  party  hath  been  guilty  of  no  gross  negligence, 
but  hath  used  all  reasonable  care  in  inquiring  after,  pursuing,  and 
apprehending  the  felon,  he  shall  be  allowed  to  have  made  sufficient 
fresh  suit.  2  Hawk.  P.  C.  23.  Also  it  is  said,  that  the  judging 
of  fresh  suit  is  in  the  discretion  of  the  court,  though  it  ought 
to  be  found  by  the  jury ;  and  justices  may,  if  they  think  fit,  award 
restitution  without  making  any  inquisition  concerning  the  same. 
2  Hawk.  P.  C.  c.  23.    See  tit.  Hue  and  Cry. 

Where  a  gaoler  immediately  pursues  a  felon,  or  other  prisoner 
escaping  from  prison,  it  is  fresh  suit,  to  excuse  the  gaoler :  and  if 
a  lord  follow  his  distress  into  another's  ground,  on  its  being 
driven  off  the  premises,  this  is  called  fresh  suit ;  so  where  a  te- 
nant pursues  his  cattle,  that  escape  or  stray  intp  another  man's 
lands,  &c.  Fresh  suit  may  be  either  within  the  view,  or  without ; 
as  to  which  the  law  makes  some  difference ;  and  it  has  been  said, 
that  fresh  suit  may  continue  for  seven  years.  3  Rep.  Staundf 
P.  C.    See  tit.  Arrest,  Escape,  Distress. 

FRETUM  BRITANNIC UM.  It  is  used  in  our  ancient 
writings  for  the  straits  between  Dover  and  Calais. 

FRETUM;  F RECTUM,  The  freight  of  a  ship  or  freight- 
money.  Acquietari  facietis  frettum  navium,  &c.  Claus.  \7.  Joh. 
m.  16. 

FRIBURGH,  or  FRITHBURGH,  frideburgum,  from  the  Sax. 
frid9  I  e.  pax,  &  borge,  fidejussor. J   The  same  with  frank-pledge  f 


144 


F  R  I 


the  one  being  in  the  time  of  the  Saxony  and  the  other  since  the 
Conquest :  of  these  friburghs,  Bracton  treats,  Kb.  3*  tract.  2.  c.  10* 
And  they  are  particularly  described  in  the  laws  of  King  Edward, 
set  out  by  Lombard,  fol.  143.  Fleta  likewise  writes  on  this  sub- 
ject, lib.  1.  cap,  47.  And  Sfielman  makes  a  difference  between 
friborg  and  Ji'itAborg  s  saying  the  first  signifies  liber e  securita*} 
and  the  other  pads  securitas.  Although  friburgha  or  frithburgher* 
were  anciently  required  as  principal  pledges  or  sureties  for  their 
neighbours,  for  the  keeping  of  tke  peace,  yet  certain  great  per- 
sons were  a  sufficient  assurance  for  themselves,  and  their  menial 
servants.    Skene.  See  tit.  Court-Lect. 

FRIDSTOLL,  FKITHSTOW,  Sax.  /rid,  pax,  &  atol,  sedes.] 
A  seat,  chair,  or  place  of  peace.    In  the  Charter  of  immunities 

f ranted  to  the  church  of  St.  Peter  in  York  by  Hen.  I.  and  con- 
rmed  anno  5  Hen.  VII.  Fridstoll  is  expounded  cathedra  pads  et 
guictudinia,  &c.  And  there  were  many  such  in  England  ;  but  the 
most  famous  was  at  Beverly,  which  had  this  inscription :  hac  aedes 
lapidea  freedstoll  aHcitur,  i.  e.  pad*  cathedra,  ad  quam  reus  fugien* 
do  pervem'ens  omnimodum  habet  aecuritatenu  Camd.  See  tit.  Mju* 
ration,  Sanctuary. 

FRIENDLESS  MAN,  The  old  Saxon  word  for  an  outlaw :  be- 
cause he  was,  upon  his  expulsion  from  the  king's  protection,  de- 
nied all  help  of  friends,  after  certain  days ;  nam  forisfecit  arnicas. 
Bract,  lib.  3  tract.  2.  e.  12.    See  tit.  Frcndwite. 

FKIENDLY  SOCIETIES,  Associations,  chiefiy  among  the 
most  industrious  of  the  lower  and  middling  class  of  tradesmen  for. 
the  purpose  of  affording  each  other  relief  in  sickness;  and  their 
widows  and  children  some  assistance  at  their  death.  These  have 
been  thought  worthy  the  protection  of  the  legislature,  to  prevent 
frauds  which  had  arisen  from  the  irregular  principles  on  which 
many  of  them  were  conducted. 

The  siats.  33  Geo.  III.  c.  54.  35  Geo.  III.  c.  111.  and  43  Geo. 
III.  c.  1 1 1  provide,  that  any  number  of  persons  may  form  them* 
selves  into  a  society,  and  raise  among  themselves  a  fund  for  their 
mutual  benefit,  and  make  rules  and  impose  fines.  The  rules, 
declaring  the  purpose  for  which  such  societies  are  established^ 
are  to  be  exhibited  to  the  quarter  sessions,  who  may  annul  or 
confirm  them ;  in  which  latter  case  they  are  to  be  signed  by  the 
clerk  of  the  peace.  No  rule  thus  confirmed  to  be  altered  but  at 
a  general  meeting  of  the  society,  and  subject  to  the  control  of  the 
sessions.  Societies  may  appoint  officers,  who  are  to  give  secu ri- 
ties  for  their  trust,  the  treasurer  or  trustees  by  bond,  to  the  clerk 
of  the  peace,  and  other  persons  to  the  treasurer  or  trustees ;  which 
bonds  are  exempted  from  the  stamp  duty.  Committee  of  not  less 
than  1 1  members  may  be  appointed ;  their  powers  to  be  declared 
by  the  society  and  subject  to  their  control.  Treasurers  and  trus- 
tees are  enabled  to  lay  out  subscriptions  in  purchase  of  stock,  &c. 
and  to  sell  and  change  funds  for  the  use  of  the  society  ;  to  render 
accounts  and  pay  over  balances.  In  case  of  misbehaviour  of  trus- 
tees, application  to  be  made  to  the  court  of  chancery  in  which 
proceedings  are  to  be  free  of  all  expense  of  fees,  stamps,  &c.  and 
counsel  to  be  assigned  gratis  by  the  court.  Executors  or  assignees 
of  trustees,  &c.  dying  or  becoming  bankrupt  to  pay  the  demands 
of  the  society  in  the  first  place.   Effects  of  the  societies  vested 
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in  treasurers  and  trustees  who  may  bring  and  defend  actions.  So- 
cieties not  to  be  dissolved  without  consent  of  live-sixths  of  the  mem 
bers ;  rules  entered  in  a  book  to  be  received  as  evidence.  Socie- 
ties may  receive  donations.  Complaints  of  members  against  stew- 
ards, &c.  to  be  settled  by  two  justices.  If  rules  direct  disputes 
to  be  settled  by  arbitration,  the  award  of  the  arbitrators  shall  be 
final.  Members  of  societies  producing  certificates  of  steward,  &c. 
not  to  be  removable  from  any  parish  till  actually  chargeable  ;  and 
similar  pro  visions  are  made  relative  to  this,  as  to  other  certificates 
under  the  poor  laws. 

FRIER,  Lat.  frater,  Vv.frere.']  The  name  of  an  order  of  reli- 
gious persons,  of  which  there  were  four  principal  branches,  -viz.  1. 
Minors,  Grey  Friers,  or  Franciscans.  2.  Augustine*.  3  Domini- 
cans,  or  Black  Friers.  4.  White  Friers,  or  Carmelites  s  of  which  the 
rest  descend.  See  stat.  4  Hen.  VII.  cafi.  17.  Lyndewood  de 
JRelig.  DomMus,  c.  1 . 

FRIER-OBSERVANT,  frater  observans.]  A  branch  of  the 
frandscan  friers,  who  were  minors,  as  well  as  the  conventuals  and 
cafiuchins.  They  were  called  observants,  because  they  are  not 
combined  together  in  any  cloister,  convent,  or  corporation,  as  the 
conventuals  are  ;  but  tied  themselves  to  observe  the  rules  of  their 
ofder  more  strictly  than  the  conventuals,  and  upon  a  singularity 
of  zeal  separated  themselves  from  them,  living  in  certain  places 
of  their  own  choosing.  Zach.  de  Refi.  Eccles.  de  Regular,  c.  12. 
They  are  mentioned  in  the  stat.  25>  Hen.  VIII.  c.  12. 

FRILING,  FREOLING,  from  Sax./wrt,  liber,  and  ling,  proge- 
nies.]   A  freeman  born. 

FRIPERER,  Fr.  frifiier,  i.  e.  interpolator.]  One  that  scours 
and  furbishes  up  old  > clothes  to  sell  again;  a  kind  of  broker. 
See  stat.  1  Jac,  I.e.  21.  and  tit.  Brokers. 

FRISCUS,  Fresh  uncultivated  ground.  Mon.  Angl.  torn.  2.fif 
56. 

FRITH,  Sax.]  A  wood,  from  frid,  pax  ;  for  the  English  Sax. 
ens  held  woods  to  be  sacred,  and  therefore  made  them  sanctuaries. 
Sir  Edward  Coke  expounds  it  a  plain  between  woods,  or  a  lawn. 
Co.  Litt.  5.  Camden  in  Kis  Britannia,  useth  it  for  an  arm  of  the 
sea,  or  a  strait,  between  two  lands,  from  the  word  /return. 

FRITHBRECH,  fiacis  viotatio.']  The  breaking  of  the  peape. 
LL.  JEthelred,  c.  6.  See  Grithbreche. 

FRITHGEAR,  From  Sax,/r/7£  or  frid,  pax,  and  gear,  annus.] 
The  year  of  jubilee,  or  of  meeting  for  peace  and  friendship.  Somn. 

FRITHGILD,   A  Guildhall;  also  a  company  or  fraternity. 

FRITHMAN,  One  belonging  to  such  *  fraternity  or  company. 
Blount.  , 

FRITHMOTE,  Is  mentioned  in  the  records  of  the  county  pala- 
tine of  Chester:  Per  frithmote,  J.  Stanley,  Ar.  clamat  cafiere  an- 
nuatim  de  villa  de  Olton,  qua  est  infra  feodum  maneiium  de,  Isfc.  10 
sol.  quos  comites  Cestria  ante  confectionem  chart*  fir  ad.  solebant  ca- 
ftere.  PL  in  Itin.  afiud  Cestriam.  14  Hen.  VII. 

FRITHSOKE,  FRITHSOKEN,  From  Sax.  frith  {tax,  and  socne, 
Ubertas7\  Surety  of  defence,  a  jurisdiction  for  the  purpose  of  pre- 
serving the  peace  ;  according  to  Fleta,  liber tas  habendi  franci  filegii; 
seu  immunitatis  locus.    Qon^el.  Blount, 
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FRPPMORTEL,  rather  FREOMORTEL,  From  Sax.  frees 
fie£x  and  monho\el,  homicide.']  An  immunity  for  committing  man- 
slaughter.   Mon.  Angl.tom.  I.  fl.  173. 

FRUIT,  Stealing  of]  By  stat.  4  Geo.  II.  e.  32.  to  rob  orchards 
or  gardens,  of  fruit  growing  therein,  may  be  punished  by  line, 
whipping,  &c.  and  by  stat.  1  Geo.  I.  t.  48.  fine  and  imprisonment 
may  be  inflicted  on  persons  destroying  fruit  trees.  See  tit.  Lar~ 
wny*  #  . 

FKUMGYLD,  Sax.*]  The  first  payment  made  to  the  kindred  of 
a  person  slain,  towards  the  recompense  of  his  murder.  LL. 
Edmund. 

FRUMSTOL,  The  chief  seat  or  mansion-house ;  which  is  call- 
ed by  some  the  ff omental.  Leg,  In^  c.  38. 

FRUSCA  TERRJE,  Waste  and  desart  lands.  Mon,  Angl.  torn. 
2.  p.  527. 

FRUSSURA,  From  Fr.  froisnvre.J  A  breaking  down ;  also 
a  ploughing  or  breaking  up  :  frussura  domorum  is  house-break- 
ing; and  frussura  terr*,  new  broke  land,  Mon.  Angl.  torn.  2.fi. 
394. 

FRUSTRUM  TERRjE,  A  small  piece  or  parcel  of  land.  Dornei- 

PTfcUTECTUM,  A  place  where  shrubs,  or  tall  herbs  do  grow, 
Mon.  Angl.  torn.  3.  fi*  ifa. 

FUAGE.  In  the  reign  of  king  Ed&ard  III.  the  black  firintty 
having  dcquitain  granted  him,  laid  an  imposition  olfuagt  upon  the 
subjects  of  that  dukedpm,  i.  e.  12d.  for  every  fire.  Mot  Pari.  25 
Edw,  III.  And  it  is  probable,  that  the  hearth-money  imposed 
anno  16  Car.  II.  took  its  original  frpm  hence.    See  til.  Fumagt. 

FUEL.  If  any  person  shall  sell  billet-wood  or  faggots  for  fuel 
under  the  assise,  &c.  on  presentment  thereof  upon  oath  by  six 
persons  sworn  by  a  justice  of  peace,  the  parry  may  be  set  on  the 
pillory  in  the  next  market-town,  with  a  faggot,  &c.  bound  to  some 
part  of  his  body.  None  are  to  buy  fuel  but  such  as  will  burn  it, 
or  retail  it  to  those  who  do;  on  pain  to  forfeit  the  treble  value; 
also  no  person  may  alter  any  mark  or  assise  of  fuel,  on  the  like 
forfeiture.  Stats.  7  Edw.  VI.  c.  7.  43  Eliz.  c.  14.  See  also 
Common. 

FUER,  Fr.  fuir,  Lat.  fugere.']  Flight  is  Used  substantively 
though  it  be  a  verb  ;  and  is  two-fold,  fuer  in  fait,  or  in  facto,  when 
a  man  doth  apparently  and  corporally  fly;  and  fuer  in  ley*  in  lege, 
when  being  called  in  the  county  court  he  appeareth  hot,  which  is 
flight  in  the  interpretation  of  the  law.  Sfapndf  PL  Cor.  lib.  3,  c. 
32. 

FUGA  CATALLORUM,  A  drove  of  cattle;  fughttht*  carru* 
carum,  wagoners  who  drive  oxen,  without  beating  t>r  goading. 
Eleta,  lib*  2.  c.  78. 

FUGACIA,  A  chase;  so  fugatfo,  is  hunting,  or  the  privilege  to 
hunt.  Blount. 

FUGAM  FECIT,  Is  where  it  is  found  by  inquisition^  that  a 
person  fled  for  felony,  &c.  And  if  flight  and  felony  be  found  on 
an  indictment  for  felony,  or  before  the  coroner,  where  a  murder 
is  committed,  the  offender  shall  forfeit  all  his  goods,  and  the  issues 
of  his  lands,  till  he  is  acquitted  or  pardoned ;  and  it  is  held,  that 
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when  one  indicted  of  any  capital  crime  before  justices  of  oyer,  &c« 
is  accjuited  at  his  trial,  but  found  to  have  fled,  he  shall,  notwith- 
standing his  acquittal,  forfeit  his  goods:  but  not  the  issues  of 
his  lands,  because  by  acquittal  the  land  is  discharged,  and  conse- 
quently the  issues.  3  Inst.  218.  The  party  may  in  all  cases,  ex- 
cept that  of  the  coroner's  inquest,  traverse  the  rinding  of  a  fugam 
fecitj  and  the  particulars  of  the  goods  found  to  be  forfeited,  may 
be  always  traversed  ;  also  whenever  the  indictment  against  a  man  is 
insufficient,  the  rinding  of  a  fugam  fecit  will  not  hurt  him.  2  ffawk. 
P.  C.  c.  49.  Making  default  in  appearance  on  indictment,  Sec* 
whereby  outlawry  is  awarded,  is  a  flight  in  law*  In  Scotland,  where 
a  criminal  does  not  obey  the  citation  to  answer,  the  court  pronoun- 
ces sentence  of  fugitation  against  him,  which  induces  a  forfeiture 
of  goods  and  chattels  to  the  crown.  See  this  Diet.  tit.  Exigent) 
*  Outlawry,  Forfeiture. 

I  FUGITIVE'S  GOODS,  bona  fugitivorum.']  The  goods  of  him 

that  flies  upon  felony,  which  after  the  flight  lawfully  found  on  re- 
'     cord,  do  belong  to  the  king  or  lord  of  the  manor.    5  Reft,  109. 

Fugitives  over  sea.  By  two  ancient  and  obsolete,  if  not  ex- 
pired, statutes,  9  Edw.  III.  c.  10.  5  Rich.  II.  st.  2.  c.  2.  to  de- 
part this  realm  over  the  sea  without  the  king9 a  license,  except  it 
were  great  men  and  merchants,  and  the  king's  soldiers,  incurred 
forfeiture  of  goods:  and  masters  of  ships,  &c.  carrying  such  per- 

K  sons  beyond  sea,  forfeited  their  vessels ;  also  if  any  searcher  of  any 

■port,  negligently  suffered  any  persons  to  pass,  he  should  be  im- 
prisoned, &e.  See  tit.  Aliens,  Allegiance,  Foreign  Service^  Trea- 
son. 

FUGITIO,  ftro  Fuga.    Knighton,  anno  1537. 
FULL  AGE,  See  tit.  Age,  Infant. 

FULLUM  AQILE,  A  fleam  or  stream  of  water,  such  as  comes 
from  a  mill. 

FUMAGE,/w?Htf£Mtf?z.]  Dung  for  soil,  or  manuring  of  land  with 
dung.  Chart.  Rich.  II.  Pat.  5.  Edw.  IV.  And  this  word  has 
been  sometimes  used  for  smoke  money,  a  customary  payment  for 
every  house  that  had  a  chimney;  Domesday.  See  1  Comm.  324. 
and  this  Diet.  tit.  Taxes. 

FUMADOES,  Pilchards  garbaged  and  salted,  then  hung  in 
the  smoke,  and  pressed ;  so  called  in  Spain  and  Italy,  whither  they 
are  exported  in  great  abundance.   See  tit.  Fish,  Navigation  Acts. 

FUNDITORES,  Is  used  for  pioneers,  in  Pat.  10  Edw.  II. 
m.  1. 

FUNDS,  See  tit.  National  Debt,  Stocks,  Stock-brokers. 

FUNERAL  CHARGES,  As  to  the  payment  of  these  by  an 
executor,  see  tit.  Executor  V.  2. 

A  person  died  in  debt,  and  600/.  was  laid  out  in  his  funeral : 
decreed  the  same  should  be  a  debt,  payable  out  of  a  trust  estate, 
charged  with  payment  of  debts,  he  being  a  man  of  great  estate 
and  reputation  in. his  country,  and  buried  there;  but  had  he  been 
buried  elsewhere,  it  seemed  his  funeral  might  have  been  more 
private,  and  the  court  would  not  have  allowed  so  much.  Pre.  Ch. 
27- 

Where  a  citizen  of  London  devised  700/.  for  mourning,  the 
question  was,  if  it  should  come  out  of  the  whole  estate,  or  out  of 
the  legatory  part  only ;  it  was  insisted  that  if  there  had  been  no 
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direction  by  the  will,  or  if  the  will  had  directed,  that  the  expenses 
of  the  funeral  should  not  exceed  such  a  sum,  there  the  deduction 
must  have  been  out  of  the  whole  estate.  Per  Cur  Mourning  de- 
vised by  the  will,  must  come  out  of  the  legatory  part,  and  not  to 
lessen  the  orphanage  and  customary  part.    2  Vem.  240. 

Executor  is  not  liable  to  pay  for  funeral  expenses,  unless  he  con. 
tracts  for  it.    12  Mod.  256. 

Settlements  for  separate  maintenance  of  the  wife  shall  never 
extend  to  funeral  charges  ;  and  though  she  made  a  will,  (accord- 
ing to  a  power  given  her,)  and  an  executor,  and  gave  several  lega- 
cies, but  there  was  no  residuum  for  the  executor,  the  husband's 
estate  in  the  hands  of  a  devisee  subject  to  the  payment  of  debts 
was  made  liable  to  the  funeral  charges  of  the  wife.    9  Mod.  31. 

In  strictness  no  funeral  expenses  are  allowable  against  a  credit- 
or, except  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and 
bearers  fees ;  but  not  for  pall  or  ornaments  ;  per  Holt.  1  Salk. 
296.  Ten  pounds  is  enough  to  be  allowed  for  the  funeral  of  one 
in  debt;  fter  Holu  Baron  Powell  in  his  circuit  would  allow  but 
1U.  6rf.  as  all  the  necessary  charge.  Comb.  342-  Qu*re,  if  40*. 
is  not  now  the  usual  sum  in  case  of  an  insolvent?  See  Salk,  19$« 
Godolfih.  fi.  2.  c.  26.  %  2. 

FUNGIBLES,  Moveable  goods  which  may  be  estimated  by 
weight,  number,  or  measure.  In  this  sense,  jewels,  paintings,  or 
other  works  of  art  or  taste,  are  not  fungibles,  their  value  differing 
in  each  individual,  without  possessing  any  common  standard.  Bclfo 
Scotch' Law  Diet. 

FURCA  et  FOSSA;  the  gallows  and  the  pit.]  In  ancient  pri- 
vileges granted  by  our  kings,  k  signified  a  jurisdiction  of  punish- 
ing felons;  that  is,  men  by  hanging and  women  with  drowning*  And 
Sir  Edward  Coke  says  fossa  is  taken  away,  but  that  furca  remains, 
3  Inst.  SB.  And  see  Skene. 

FURCARE  AD  TASSUM,  To  pitch  corn  with  a  fork  in  loading 
a  wagon,  or  in  making  a  rick  or  mow.  CoweL 

FURCAM  et  FLAGELLUM,  The  meanest  of  all  servile  te- 
nures, when  the  bondman  was  at  the  disposal  of  his  lord  for  life  and 
limb.   Placit.  Term  Mick,  2.  Joh.  Rou  7. 

FURIGELDUM,  A  mulct  paid  for  theft:  by  the  laws  of  King 
Ethelred,  it  is  allowed,  that  they  shall  be  witnesses  gut  nunquam 
furigeldum  reddiderunt,  i.  e.  who  never  were  accused  of  theft. 

FURIOSITY,  Madness,  as  distinguished  from  fatuity,  or 

idiocy*  .  . 

FURLONG,  A  quantity  of  jground  containing  generally  forty 
poles  or  perches  in  length,  every  pole  being  sixteen  feet  and  a 
half;  eight  of  which  furlongs  make  a  mile  ;  it  is  otherwise  the 
eighth  part  of  an  acre  of  land  in  quantity.  Stat.  34  Edw.  L  stn  5* 
c.  6.  In  the  former  acceptation,  the  Romans  call  it  stadium;  and 
in  the  latter  jugerum.  *  Also  the  word  furlong  has  been  sometimes 
used  for  a  piece  of  land  of  more  or  less  acres. 

FURNAG1UM,  See  tfornagium. 

FURNARIUS,  A  baker,  who  keeps  an  oven;  hence  fumiart 
signifies  to  bake  or  put  any  thing  in  the  oven.  Mat.  Paris,  anno 
125S. 

FUR,  furruray  from  the  Fr.  fourer,  i.  e.  pellicularcJ\  The 
coat  or  covering  of  a  beast.   The  stat.  24  Hen,  VIII:  c.  13.  men* 
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tions  divers  kind*  of  it,  viz,  table*;  which  are  a  rich  fur,  of 
colour  between  black  and  brown?  the  akin  of  a  beast  called  a  sahle9 
of  bigness  between  a  pole  cat  and  an  ordinary  cat,  bred  in  Russia 
and  Tartary.  Lueerns,  the  skin  of  a  beast  of  that  name,  near  the 
size  of  a  wolf,  in  colour  neither  red  nor  brown,  but  between  both, 
and  mingled  with  black  spots;  which  are  bred  in  Muscovy;  and  is 
a  very  rich  fur.  Genets,  a  beast's  skin  so  called,  in  bigness 
between  a  cat  and  a  weasel,  nailed  like  a  cat,  and  of  that  nature ; 
and  of  two  kinds,  black  and  gray,  the  black  mqst  precious,  which 
hath  black  spota  upon  it  hardly  to  be  seen ;  this  beast  is  the  pro-, 
duct  of  S/iain.  Fains,  are  of  fashion  like  the  sable,  the  top  of  the 
far  is  black,  and  the  ground  whitish ;  bred  for  the  most  part  in 
France.  Marten  is  a  beast  very  like  the  sable,  the  skin  something 
coarser,  produced  in  England  and  Ireland,  and  all  countries  not 
too  cold ;  but  the  best  are  in  Ireland,  Besides  these,  there  are  the 
fitch  or  fiole  cat;  the  calabar,  a  little  beast,  in  bigness  near  a  squin* 
Tel;  miniver  being  the  bellies  of  squirrels^  and  shanks,  or  what  is 
called  budget  all  of  them  furs  of  foreign  countries,  some 
whereof  make  a  large  branch  of  their  inland  traffic. 

PURST  and  FONDONG,  Sax.]  Time  to  advise,  or  to  take 
counsel.    Leg.  Hen.  I.  c.  46. 

FURTHCOMING,  See  Forthcoming. 

FURTUM,  Theft  or  robbery  of  any  kind- 

FUSTIANS.  No  persons  shall  dress  fustians  with  any  other  in- 
strument than  the  broad  sheers,  under  the  penalty  of  20*,  And 
the  master  and  wardens  of  the  company  of  cloth-workers  in 
London,  l#c.  have  power  to  search  the  workmanship  of  sheermen, 
as  well  for  fustian,  as  cloth.  'Stats.  1 1  Hen.  VII.  c.  27.  39  EUz.  c- 
13.  See  this  Diet.  tit.  Manufacturers. 

FUSTICK,  Wood  brought  from  Barbadoes,  Jamaica,  Ijfc.  used 
by  dyers,  mentioned  in  stat.  12  Car.  II.  c.  18.  See  tit.  Navigation 
*dete. 

FYRDER1NGA,  FYRTHING,  FYRDUNG,  From  Sax.  fir- 
derung,  i.  e.  exfreditionis  apparatus.']  A  going  out  to  war  or  a  mili- 
tary expedition  at  the  king's  command ;  not  going  upon  which, 
when  summoned,  was  punished  by  fine  at  the  king's  pleasure. 
.Leg,  Hen.  I.  c.  10.  Blount  calls  it  an  expedition;  or  a  fault  or 
trespass  for  not  going  upon  the  same. 


VjABEL,  gabella,  gablum,  gablagium^  in  French  gabelle,  i.  e. 
vectigal.']  This  word  hath  the  same  signification  among  our  an- 
cient writers,  as  gabelle  had  formerly  in  France:  it  is  a  tax,  but 
hath  been  variously  used;  as  for  a  rent,  custom,  service,  &c.  And 
where  it  was  a  payment  of  rent,  those  who  paid  it  were  termed 
gablatores.  Domesday.  Co.  Litt.  213.  It  is  by  some  authors  dis- 
tinguished from  tribute;  gabel  being  a  tax  on  moveables,  tribute 
on  immoveables.    When  the  word  gabel  was  formerly  mentioned 
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tions  divers  kinds  of  it,  viz,,  sables;  which  are  a  rich  fur,  of 
colour  between  black  and  brown,  the  sfcin  of  a  beast  called  a  sabk% 
of  bigness  between  a  pole  cat  and  an  ordinary  cat,  bred  in  Russia 
and  Tartary.  Lucerns,  the  skin  of  a  beast  of  that  name,  near  the 
size  of  a  wolf,  in  colour  neither  red  nor  brown,  but  between  hath, 
and  mingled  with  black  spots;  which  are  bred  in  Muscovy;  and  is 
a  very  rich  fur.  Genets,  a  beast's  skin  so  called,  in  bigness 
between  a  cat  and  a  weasel,  nailed  like  a  cat,  and  of  that  nature ; 
and  of  two  kinds,  black  and  gray,  the  black  most  precious,  which 
hath  black  spots  upon  it  hardly  to  be  seen ;  this  beast  is  the  pror 
duct  of  S/iain.  Foins,  are  of  fashion  like  the  sable, -the  top  of  the 
fur  is  black,  and  the  ground  whitish ;  bred  for  the  most  part  in 
France.  Marten  is  a  beast  very  like  the  sable,  the  skin  something 
coarser,  produced  in  England  and  Ireland,  and  all  countries  not 
too  cold  ;  but  the  best  are  in  Ireland*  Besides  these,  there  are  the 
fitch  or  pole  cat;  the  calabar,  a  little  beast,  in  bigness  near  a  squir. 
rel;  miniver  being  the  bellies  of  squirrelsj,  and  shanks,  or  what  is 
called  budge,  isfc.  all  of  them  furs  of  foreign  countries,  some 
whereof  make  a  large  branch  of  their  inland  traffic. 

FURST  and  FONDONG,  Sax,']  Time  to  advise,  or  to  take 
counsel.    Leg.  Hen.  I.  c.  46. 

FURTHCOMING,  See  Forthcoming. 

FURTUM,  Theft  or  robbery  of  any  kind. 

FUSTIANS.  No  persons  shall  dress  fustians  with  any  other  in- 
strument than  the  broad  sheers,  under  the  penalty  of  20s.  And 
the  master  and  wardens  of  the  company  of  cloth-workers  in 
London^  isfc.  have  power  to  search  the  workmanship  of  sheermen, 
as  well  for  fustian,  as  cloth.  'Stats.  11  Hen.  VII.  c.  27.  29  Eliz.  c. 
13.  See  this  Diet.  tit.  Manufacturers. 

FUSTICK,  Wood  brought  from  Barbadoes,  Jamaica,  l$c.  used 
by  dyers,  mentioned  in  stat.  12  Car.  II.  c.  18.  See  tit.  JVavigation 
Jlcts. 

FYRDERINGA,  FYRTHING,  FYRDUNG,  From  Sax.  fir. 
derungi  i.  e.  expeditionis  apparatus.]  A  going  out  to  war  or  a  mili- 
tary expedition  at  the  king's  command ;  not  going  upon  which, 
when  summoned,  was  punished  by  fine  at  the  king's  pleasure. 
Leg,  Hen.  I.  c.  10.  Blount  calls  it  an  expedition;  or  a  fault  or 
trespass  for  not  going  upon  the  same. 
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CjABEL,  gabella,  gablum,  gablagium,  in  French  gabelle,  x.  e. 
vectigal.]  This  word  hath  the  same  signification  among  our  an- 
cient  writers,  as  gabelle  had  formerly  in  France:  it  is  a  tax,  but 
hath  been  variously  used;  as  for  a  rent,  custom,  service,  8cc.  And 
where  it  was  a  payment  of  rent,  those  who  paid  it  were  termed 
jrablatores.  Domesday.  Co.  Litt.  213.  It  is  by  some  authors  dis- 
tinguished from  tribute;  gabel  being  a  tax  on  moveables,  tribute 
©n  immoveable?.    When  the  word  gabel  was  formerly  mentioned 
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in  France  without  any  addition  to  it,  it  signified  the  tax  on  saUt 
t&QUgh  afterwards  it  was  applied  to  all  other  taxes. 

GABLE-END,  gabulum.~]  The  head  or  extreme  part  of  a  house 
orfbuilding.    Paroch.  Antiq.  286. 

GABULUS  DENARIORUM,  Rent  paid  in  money.  Selden  on 
Tithes,  p.  321. 

»  GAFOLD-GILD,  Sax.']  The  payment  of  tribute  or  custom  ;  it 
sometimes,  denotes  usury. 

GAFOLD-LAND,  or  GAFUL-LAND,  terra  censualis.]  Land 
liable  to  taxes,  and  rented  or  let  for  rent.    Sax.  Diet. 

GAGE,  Fr.  Lat.  vadium.']  A  pawn  or  pledge.  Glanv.  lib,  10. 
c.  6.  Gage  deliverance  is  where  he  that  hath  taken  a  distress  be- 
ing sued,  hath  not  delivered  the  cattle,  &c.  that  were  distrained ; 
then  he  shall  not  only  avow  the  distress,  but  gager  deliverance,, 
L  e.  put  in  surety  or  pledges,  that  he  will  deliver  them.  Fitz'.N.  B. 
67.  94.  This  gage  deliverance  is  had  on  suing  out  replevins,  upon 
the' plaintiff's  praying  the  same;  and  it  is  said  the  parties  are  to 
be  at  issue,  or  there  is  to  be  a  demurrer  in  law,  before  gage  deli- 
verance is  allowed  ;  and  if  a  man  claim  any  property  in  the  goods, 
or  the  beasts  are  dead  in  the  pound,  the  party  shall  not  gage,  iJfc. 
Kitch.  145.    See  this  Diet.  tit.  Distress,,  Replevin. 

GAGER  DEL  LEY,  Wager  of  law,  see  that  title. 

GAIN  AGE,  gainagium,X  e.  filau&tri  apparatus,  Fr.  galgnage, 
viz.  lucrum.']  The  gain  or  profit  of  tilled  or  planted  land,  raised 
by  cultivating  it ;  and  the  draught,  plough,  and  furniture  for  car- 
rying on  the  work  of  tillage*  by  the  baser  kind  of  soke-men  or  vil~ 
leins.  Gainage  was  only  applied  to  arable  land,  when  they  that  had 
it  in  occupation,  had  nothing  thereof  but  the  profit  raised  by  it 
from  their  own  labour,  towards  their  sustenance,  nor  any  other 
title  but  at  the  lord's  i will ;  and  gainer  is  used  for  a  soke-man,  that 
hath  such  land  in  occupation.  Bract,  lib.  1.  c.  9.  Old  Nat.  Brev. 
117.  The  word  gain  is  mentioned  by  West.  Symb.  par.  2.  §  3, 
where  he  says  land  in  demesne,  but  not  in  gain,  12c.  And  in  the 
stat.  51  Hen.  III.  at.  4.  there  are  these  words :  "  ho  man  shall  be 
distrained  by  his  beasts,  that  gain  the  land."  In  the  statute  of 
Magna  Carta,  c.  1 4.  by  gainage  is  meant  no  more  than  the  plough- 
tackle,  or  implements  of  husbandry,  withput  any  respect  to  gain 
or  profit ;  where  it  is  said  of  the  knight  and  freeholder,  he  shalL 
be  amerced  salvo  contenemcnto  suo;  the  merchant  or- trader,  salvo 
merchandisd  sua;  and  the  villein  or  countryman,  salvo  gainagio  suo, 
ifc.  In  which  cases  it  was,  that  the  merchant  and  husbandman 
should  not  be  hindered,  to  the  detriment  of  the  public,  or  be  un- 
done by  arbitrary  fines ;  and  the  villein  had  his  nvainage,  to  the 
end  that  the  plough  might  not  stand  still ;  for  which  reason  the 
husbandmen  at  this  day  are  allowed  a  like  privilege  by  law,  that 
their  beasts  of  the  plough  are  not,  in  many  cases,  liable  to  distress. 
See  tit.  Distress* 

GAINER Y,  Fr.  gaignerie.]  Tillage,  or  the  profit  arising  from 
it,  or  of  the  beasts  employed  therein.    Stat.  We&tm.  1.  cc.  16,  17. 

GALEA,  A  galley,  or  swift  sailing  ship.    Hoved.  p.  682.  692. 

GALLETI,  According  to  Somner  were  viri  galeati;  but  Knight' 
on  says  they  were  Welchmen. 

GALLIGASKINS,  Wide  hose  or  breeches,  having  their  name 
from  their  use  by  the  Gascoigns.  Diet. 
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GALL! -HALFPENCE,  A  kind  of  coin,  which,  with  suskin* 
and  doitkina,  Were  forbidden  by  the  stat.  3  Hen.  V.  c.  I.  It  is  said 
they  were  brought  into  this  kingdom  by  the  Genoese  merchants, 
who  trading  hither  in  galleys,  lived  commonly  in  a  lane  near  Tow- 
er-stre€t,  and  were  called  galley-men,  landing  their  goods  at  Gal- 
ley-key, and  traded  with  their  own  small  silver  coin  termed  Galley 
halfpence.    Stoiv's  Survey,  137.    See  tit.  Coin. 

GALLIMAUFRY,  A  meal  of  coarse  victuals,  given  to  galley 
slaves.  Diet. 

GALEIVOLATIUM,  (from  gattus,  a  cock.)  A  cock-shoot,  or 
cock  glade.  Diet. 

GALOCHES,  Fr.]  A  kind  of  shoe,  worn  by  the  Gauls  in  dirty 
weather,  mentioned  in  the  stat.  14  &  15  Hen.  VIII.  c.  9. 

GAMBA,  GAMBERIA,  GAMBR1A,  Fr.  jamdiere.']  Military 
boots  or  defence  for  the  legs.  Diet. 

GAMBEYSON,  gambezonum.~\  A  horseman's  coat  used  in  war, 
which  covered  the  legs  ;  or  rather  a  quilted  coat,  cento,  vestimen- 
tum  eoc  coactili  land  confectum,  to  put  under  the  armour,  to  make  it 
sit  easy.    Fleta,  lib.  1.  c.  24. 

.   GAME,  aucufiia,  from  aucefis,  aucupis,  i.  e.  avium  cafitio.']  Birds, 
or  prey,  got  by  fowling  and  hunting. 

The  GAME-LAWS  are  a  system  of  positive  regulations  in- 
troduced and  confirmed  by  several  statutes :  the  provisions  of 
which  ascertain  and  establish  certain  qualifications  of  property  en- 
abling Or  allowing  persons  to  kill  game  ;  and  imposing  penalties, 
as  well  on  such  qualified  persons  for  irregularities  m  killing  game, 
as  on  unqualified  persons  for  hunting  or  killing  game  at  all. 

These  laws  have  been  the  subject  of  much  discussion ;  they 
have  been  stylea"  even  from  the  bench,  (see  I  Term  Rep.  49.)  an 
oppressive  remnant  of  the  ancient  arbitrary  forest  laws,  under 
which,  in  darker  ages,  the  killing  one  of  the  king's  deer  was  equal- 
ly penal  with  murdering  one  of  his  subjects.  See  this  Diet.  tit. 
Forest,  and  4  Comm.  c.  33.  II.  2.  On  the  other  hand,  the  object 
of  them  has  been  well  defined  to  be,  the  preservation  of  the  se- 
veral species  of  these  animals  which  would  soon  be  extirpated  by 
a  general  liberty  ;  and  the  prevention  of  idleness  and  dissipation 
in  husbandmen,  artificers,  and  others  of  lower  rank.  2  Comm. 
411.  b.  2.  c.  27.  Though  when  the  learned  Commentator  states 
the  other  purposes  of  these  laws  to  be  the  encouragement  of  agri- 
culture, by  giving  every  man  an  exclusive  dominion  over  his  own 
soil;  and  the  preventing  insurrections  by  disarming  the  bulk  of 
the  people,  he  seems  rather  incorrect ;  as,  in  the  first  of  these  in- 
stances, a  freeholder  of  99/.  per  annum,  or  a  leaseholder  of  149/.  J 
whatever  may  be  otherwise  his  exclusive  dominion,  has  no  right 
td  kill  game  on  his  own  estate ;  and  the  latter  motive  seems  more 
invidiously  stated  than  is  usual  with  that  great  and  liberal  writer ; 
since  any  person,  though  unqualified,  may  keep  and  use  a  gun, 
provided  it  is  not  for  the  purpose  of  destroying  the  game.  Andr. 
255.    Stra.  496.  1098.    2  Term  Rep.  18. 

Our  esteemed  Commentator  also  advances  a  position,  "  that  no 
man,  but  he  who  has  a  chase  or  free-warren  by  grant  from  the 
crown,  or  prescription,  which  supposes  one,  can  justify  hunting 
or  sporting  upon  another  man's  soil ;  nor,  indeed,  in  thorough 
strifetness  of  common  law,  either  hunting  or  sporting  at  all,"  even 
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on  his  own  ground.  2  Comm.  416.  b.  2.  c.  27.  In  conformity  to 
■which  notion  he  considers  the  qualifications  to  kill  game  as  more 
properly  exemptions  from  the  penalties  inflicted  by  statute  law.  4 
Comm.  175. 

These  conclusions  he  deduces  from  the  two  following  princi- 
ples ;  that  the  king,  as  ultimate  proprietor  of  all  the  lands  in  En- 
gland^ has  a  right  to  take  these  beasts  /era  naturae  on  the  lands  of 
any  of  his  subjects,  and  that,  being  bona  vacantia,  they  are  the 
Ring's  by  the  right  of  his  prerogative.  It  follows,  then,  that  he 
has  power  to  grant  these  franchises  to  another,  to  enable  him  to 
do  the  same  ;  and  that  no  person  is  therefore,  by  the  game  laws, 
abridged  of  any  right  possessed  previously  to  the  making  them. 
The  above  is  the  substance  of  the  reasoning  of  this  celebrated 
writer  on  this  subject ;  but  his  premises,  as  well  as  his  conclusion, 
are  very  strenuously,  ano*  apparently  successfully,  combated  by 
his  annotator,  Mr.  Christian,  in  his  notes  on  the  passages  above 
alluded  to ;  in  conformity  to  which,  we  have  already  styled  the 
game  laws,  "  a  system  of  positive  regulations  by  the  statute-law 
of  the  kingdom." 

Having  said  thus  much  on  this  topic,  any  further  considera- 
tions on  the  policy  or  propriety  of  these  laws,  would  here  be  Un- 
becoming; strict  they  certainly  are,  and  by  many  deemed  severe; 
a  very  general  statement  of  them  is  here  inserted,  under  the  fol- 
lowing heads :  ^ 

I.  The  Qualifications  to  kill  Game. 

II.  Penalties  on  qualified  and  unqualified  Persons. 
III.  Of  Tresfiaeses  in  Hunting. 

For  further  matter  connected  with  this  title,  see  this  Diet,  un- 
der the  heads  Forest,  Chase,  Park,  Warren,  Deer,  Fish,  Swans> 
Pigeons,  Black  Jet,  and  other  apposite  titles;  and  the  stat.  13 
Geo.  III.  c.  54.  for  preservation  of  the  game  in  Scotland. 

I.  1.  The  qualifications  for  killing  game,  to  state  them  as 
concisely  as  possible,  are,  1.  The  having  a  freehold  estate  of 
lOOl.fter  annum;  2.  A  life-estate  or  leasehold  for  99  years,  of  150/. 
fief  annum;  3.  Being  the  son  and  heir  apparent  of  an  esquire^ 
or  of  any  person  of  superior  degree ;  4.  Being  the  owner  or 
keeper  of  a  forest,  park,  chase,  or  warren.  4  Comm.  175.  All 
other  persons  are  termed  unqualified. 

The  qualification  by  estate  for  killing  game  in  the  reign  of 
Richard  II.  Was  40a.  a  year ;  in  the  reign  of  James  I.  it  was  ad- 
vanced to  10/.  a  year,  and  after  that,  in  some  instances,  to  40/.  a 
year;  and  at  last,  in  the  reign  of  Charles  II.it  was  raised  to*  100/. 
a  year.  Not  that  the  laws  became  gradually  more  severe,  but  as 
the  value  of  money  decreased,  the  qualification  was  raised  in  pro- 
portion, the  estate  continuing  nearly  the  same ;  for  an  estate  of 
40a.  a  year  in  the  reign  of  Richard  II.  was  not  much  inferior  to  an 
estate  of  100/.  a  year  in  the  reign  of  Charles  II.  And  the  penafty 
for  destroying  the  game  Was  even  more  severe  than  it  is  now. 
Those  ancient  laws  relating  to  the  game  are  still  in  force,,  and  are 
generally  enacted  so  to  be  by  the  subsequent  statutes;  it  is  there- 
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fore  necessary,  in  order  to  have  a  thorough  knowledge  of  this 
matter,  to  be  acquainted  with  the  provisions  contained  in  them. 

The  first  qualification  relating  to  the  game  was  by  stat.  13 
Rich.  II.  at.  13.  by  which  it  is  enacted,  that  no  layman  which 
hath  riot  lands  or  tenements  of  40*.  a  year,  nor  clergyman  if  he" 
be  not  advanced  to  10/.  a  year,  shall  have  of  keep  any  gray  hound, 
hound,  nor  other  dog,  to  hunt;  nor  shall  use  ferrets,  hays,  nets, 
hare-pipes,  nor  cords,  nor  other  engines,  for  to  take  or  destroy 
hares  nor  coniesy  nor  other  gentlemen1  a  game,  on  pain  of  a  year's 
imprisonment.    And  see  stat.  16  Geo.  III.  c.  30. 

The  next  qualification  by  estate  or  degree  to  kill  game,  was  by 
1.  Jac.  I.  c.  27.  §  3.  whereby  it  is  enacted,  that  every  person  who 
shall  keep  any  grayhound  for  coUrsing  of  deer  or  hare,  or  setting 
dog,1  or  net  to  take  pheasants  or  partridges,  (except  he  be  seised, 
in  his  own  right,  or  the  right  of  his  wife,  of  10/.  a  year  estate  of 
inheritance,  or  30/.  a  year  of  a  lives  estate,  or  goods  to  the  value 
of  200/.  or  be  the  son  of  a  knight  or  a  lord,  or  the  son  and  heir  ap* 
parent  of  an  esquire,)  and  be  thereof  convicted,  he  shall  be  com- 
mitted to  gaol  for  three  months,  or  pay  20s.  to  the  use  of  the 
poor,  and  become  bound  with  two  sureties  not  to  offend  again  in 
like  manner. 

The  next  qualification  relates  to  deer  and  conies  only,  in  stat.  3 
Jac.  I.  c.  13.  by  which  it  is  enacted,  that  if  any  person  not  having 
hereditaments  of  40/.  a  year,  or  not  worth  in  goods  200/.  shall  use 
any  gun  or  bow  to  kill  any  deer  or  conies ;  or  shall  keep  any  buck- 
stall,  nets,  or  cony  dogs  ;  (except  he  have  grounds  enclosed,  and 
used  for  the  keeping  of  deer  or  conies,  the  increasing  of  which 
said  conies  shall  amount  to  the  value  of  40*.  a  year  ;  or  keepers  or 
warreners  in  their  parks,  warrens,  or  grounds ;)  in  such  case  any 
fierson  having  lands  or  hereditaments  of  100/.  a  year  in  fee,  or  for 
life,  may  take  from  such  person  to  his  own  use  for  ever,  such 
guns,  bows,  buckstalls,  nets,  and  cony  dogs.. 

The  next  qualification  relates  to  pheasants  and  partridges  only, 
and  is  as  follows :  every  free  warrener,  lord  of  a  manor,  or  free- 
holder seised  in  his  own  or  his  wife's  right  of  40/.  a  year  of  inhe- 
ritance, or  lives  estate  of  80/.  or  worth  in  goods  400/.  may  take 
pheasants  and  partridges  (in  the  day-  time  only)  in  his  own  free 
warren,  manor,  or  freehold,  betwixt  Michaelmas  and  Christmas 
yearly.    Stat.  7  Jac.  I.  c.  11.  §  7. 

The  last  general  qualification  by  estate  or  degree  tb  kill  game, 
and  which  is  now  most  to  be  regarded,  is  in  stat.  22  &  23  Car.  II. 
c.  25.  by  which  every  person  not  having  lands  and  tenements,  or 
some  other  estate  of  inheritance  (or  for  a  term  of  life)  in  his  own 
or  his  wife's  right,  of  the  clear  yearly  value  of  100/.  per  annum; 
or  having  lease  or  leases  of  99  years,  or  for  any  longer  term,  of 
the  clear  yearly  value  of;  150/.  (other  than  the  son  and  heir  appa- 
rent of  an  esquire,  or  |[bf]  other  person  of  higher  degree,  and  the 
owners  and  keepers  of  forests,  parks,  chases,  or  warrens,  being 
stocked  with  deer  or  conies  for  their  necessary  use,  in  respect  of 
the  said  parks,  chases,  forests,  or  warrens,)  is  declared  to  be  a 
person  by  the  laws  of  this  realm,  not  allowed  to  have  or  keep  for 
himself,  or  any  other  person,  apy  guns,  bows,  grayhounds,  setting 
dogs,  ferrets,  cony  dogs,  lurchers,  hays,  nets,  lowbels,  hare- 
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pipes,  gins,  snares,  or  other  engines  for  the  taking  and  killing  of 
game.    §  3. 

Every  person  using  any  dog,  gun,  or  engine  for  taking  game, 
(except  game-keepers  }  see  that  title,)  shall  deliver  his  name  and 
place  of  abode  to  the  clerk  of  the  peace,  and  take  out  an  annual 
certificate  or  license  on  a  stamp  of  three  guineas.  But  these  certi- 
ficates not  to  authorize-unqualified  persons  to  kill  game.  Stats.  25 
Geo.  III.  c.  50.  31  Geo.  III.  c.  21. 

One  having  an  estate  of  103/.  a  year,  mortgaged  a  part^of  it  of  the 
value  of  14/.  a  year,  which  being  copyhold  was  surrendered  to  the 
mortgagee,  who  was  thereupon  admitted  tenant,  but  never  entered 
on  the  premises,  the  mortgagor  continuing  in  possession  and  pay- 
ing interest.  It  was  held,  that  the  mortgagor  under  these  circum- 
stances was  not  a  qualified  person.  Cald.  ,230*  Burn's  Just,  tit.  Game 
IV.  and  see  8  Term  Rep.  K.  B.V21.  n. 

An  estate  of  the  value  of  150/. per "annum,  held  by  one  in  his  own 
tight  under  a  lease  for  99  years  to  trustees,  if  he  and  others 
should  so  Long  live,  is  a  sufficient  qualification.  8  Term  Rep,  K. 
B.  506. 

The  stat.  2p  &  23  Car,  II.  c.  25.  is  loosely  worded,  and  the  stops 
are  no  part  of  the  original  statute.  It  has  been  c)etermined  that 
the  clause  relative  to  qualification  by  freehold  estate,  termi- 
nates with  the  words  per  annum  ;  and  that  a  life  estate  being  of  an 
inferior  quality,  ought  to  be  coupled  with  leasehold,  whereof  1 50/. 
a  year  is  necessary  to  constitute  a  qualification.  A  clergyman's 
benefice  is  a  life  estate.    Lowndes  v.  Lewis,  CI.  Cald.  188: 

In  the  case  of  Jones  v.  Smart,  after  much  argument,  it  was  deci- 
ded, that  a  diploma  conferring  the  degree  of  doctor  of  physic  grant- 
ed by  either  of  the  universities  in  Scotland,  does  not  give  a  quali- 
fication to  kill  game  under  stat.  22  &  23  Car.  II.  c.  25.  and  that  an 
esquire  or  other  person  of  higher  degree,  as  such,  is  not  qualified 
under  that  act,  thougji  the  son  of  an  esquire,  or  the  son  of  another 
person  of  higher  degree  is  qualified.  1  Term  Rep.  44<.  A  doctor 
of  physic  of  the  English  universities  is  not  qualified  as  such. 
Id,  53. 

M.  The  penalties,  and  regulations  for  recovering  them,  are 
so  numerous  under  the  various  statutes,  and  sometimes,  if  not  in- 
consistent, at  least  not  easily  reconcilable,  that  it  is  scarcely  possi- 
ble to  methodise  them  in  the  limits  prescribed  by  this  work  ;  or  to 
avoid  confusion  and  uncertainty  in  the  recapitulation  of  them. 
Several  are  here-  enumerated.  The  exact  student  must  consult  the 
statute  book,  and  Burn's  Just.  tit.  Game  ;  but' must  be  careful  not 
to  trust  too  implicitly  to  the  latter,  or  to  his  own  interpretation  of 
the  former. 

It  may  be  observed,  as  a  preliminary  provision,  that,  by  stat.  8 
Geo.  I.  c.  19.  where  any  person  for  any  offence  against  any  law  in 
being,  at  the  making  of  the  said  act  for  the  better  preservation  of 
the  game,  shall  be  liable  to  pay  any  pecuniary  penalty  or  sum  of 
money,  on  conviction  before  a  justice  of  the  peace,  the  prosecutor 
may  either  proceed  to  recover  the  same  in  such  manner,  or  he  may 
sue  for  the  same  [before  the  end  of  the  second  term  after  the  offence 
committed,  26  Geo.  II.  c  2.]  by  action  of  debt,  or  on  the  case*  bill, 
plaint,  or  information,  in  any  court  of  record  at  Westminster,  where- 
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in  if  he  recovers  he  shall  have  double  costs :  provided  that  the  of- 
fender shall  not  be  prosecuted  both  ways  ;  and  in  case  of  a  second 
prosecution,  he  may  plead  in  his  defence  the  former  prosecution 
pending,  ,or  the  conviction  or  judgment  thereupon  had.  And  by 
stat.  2  Ge[o.  III.  c.  19,  reciting  that  a  moiety  of  the  penalty  by  seve- 
ral acts  is  directed  to  l?e  applied  to  the  use  of  the  poor  of  the  pa- 
rish where  the  offence  was  committed,  by  reason  whereof  inhabit- 
ants of  the  said  parish  have  been  disallowed  to  give  evidence ;  and 
that  actions  for  such  penalties  were  attended  with  great  costs  ;  it 
is  enacted,  that  it  shall  be  lawful  for  any  person  to  sue  for  the 
whole  of  such  penalty  entirely  to  his  own  use,  and  if  he  recovers 
he  shall  have  double  costs;  such  action  to  be  brought  within  six 
months  after  the  offence  committed. 

By  27  Geo.  III.  c.  29.  for  obviating  the  objections  to  the  competen- 
cy of  witnesses,  it  is  enacted,  the  inhabitants  of  any  parish  or  place, 
shall  be  competent  witnesses  in  all  cases  for  proving  the  com- 
mission of  any  offence  within  the  limits  of  such  parish  or  place, 
although  the  penalty  isJ  given  wholly  or  in  part,  for  the  benefit  of 
the  parish  or  the  poor  thereof,  provided  the  penalty  does  not  exceed 
20/.  See  this  Diet,  title  Evidence.  That  this  act  extends  to  prose- 
cutions under  the  Game  haws,  see  6  Term  Rep,.  K.  B.  177. 

By  stat,  33  Hen.  V1IL  c.  6.  which  is  now  considered  as  obsolete, 
if  not  superseded  by  subsequent  statutes,  shooting  with  a  cross- 
bow, hand-gun  or  demihake,  by  a  person  not  having  .100/.  a  year, 
incucs  a  penalty  of  10/.  Hand-guns  are  to  be  of  a  yard  in  length 
in  the  stock  and  gun  ;  and  in  this  old  statute  a  power  is  given  to 
qualified  persons  to  seize  and  destroy  unlawful  guns. 

No  person  shall  take  pheasants  or  partridges  with  engines  in 
another  man's  ground,  without  license,  on  pain  of  10/.  Stat.  11  Hen. 
VII.  c.  17.  If  any  person  shall  take  or  kill  any  pheasants  or  par- 
tridges, with  any  net  in  the  night  time,  they  shall  forfeit  20*.  for 
every  pheasant,  and  10s.  for  every  partridge  taken:  and  hunting 
with  spaniels  in  standing  corn,  incurs  a  forfeiture  of  40s.  Stat.  23 
Eliz.  c.  10.  Those  who  kill  any  pheasant,  partridge,  duck,  heron, 
hare,  or  other  game,  are  liable  to  a  forfeiture  of  20s.  for  every  fowl 
and  hare  ;  and  selling,  or  buying  to  sell  again,  any  hare,  pheasant, 
&c.  the  forfeiture  is  10s.  for  each  hare,  or  partridge,  20s.  for  a  phea- 
sant, 40s.  for  a  deer.    Stat.  1  Jac.  I.  c.  27. 

Killing  in  the  night  a  hare,  partridge,  or  pheasant,  by  a  person 
qualified  or  unqualified,  51.    Stat.  9  Ann.  c.  25» 

Killing,  8ce.  black  game  between  December  10  and  August  20, 
or  red  game  between  December  10  and  August  1 2,  or  bustard  be- 
tween March  1  and  September  1,  first  offence;  from  20/.  to  10/: : 
future  offences  from  30/.  to  20/.  13  Geo.  {II.  c.  55.  In  the  new 
forest,  black  game  is  not  to  be  killed  before  the  1st  of  September, 
43  Geo.  III.  c.  112.  y 

Tprkill,  take,  or  destroy^  or  to  use  any  gun,  dog,  snare,  net,  or 
engine,  with  intent  to  kill,  &c.  any  hare,  partridge,  or  other  game, 
in  the  night,  (viz.  between  7  at  night,  and  6  in  the  morning,  from 
October  12  to  February  12 ;  and  between  9  and  4  from  February  12 
to  October  12,,)  or  in  the  day  on  Sunday  or  Chrismas  day  ;  first ^  of- 
fence, from  20/.  to  10/.  second  offence,  from  30/.  to  20/*  third  and 
other  offences,  50/.  In  case  of  a  third  offence,  the  party  shall  be 
bound  in  a  recognisance  to  be  tried  at  the  sessions,  and  if  the  pe- 
nalty is  not  paid,  may  be  punished  with  from  twelve  to  six  months* 
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imprisonment.  The  information  to  be  laid  within  one  month. 
Penalty,  half  to  the  informer,  and  half  to  the  poor.  Stat.  13  Geo.  III. 
c.  80. 

Selling  game  ;  qualified  or  unqualified,  Si.  Stat.  28  Geo.  II.  c.  12. 
Unqualified  person  selling  or  exposing  to  sale  hare,  partridge, 
pheasant,  or  other  game,  51.  or  three  months'  imprisonment.  The 
conviction  to  be  within  three  months.  If  game  is  found  in  the  shop, 
house  or  possession  of  any  poulterer,  salesman,  fishmonger,  cook, 
pastry-cook,  not  qualified  to  kill,  this  shall  be  deemed  an  expo- 
sing to  sale.  Stats.  5  Ann.  e.  14.  9  Ann,  c.  25,  §  2.  28  Geo.  II.  c.  12. 

Higlers,  chapmen,  carriers,  inn-keepers,  victuallers,  &c.  having 
in  their  custody  hare,  pheasant,  partridge,  heath-game,  &c.  (ex- 
cept sent 1  by  some  person  qualified  to  kill  game,,')  shall  forfeit  for 
every  hare  and  fowl  51.  to  be  levied  by  distress  and  sale  of  their 
goods,  being  proved  by  one  witness,  before  a  justice  j  and  iot  want 
of  distress  shall  be  committed  to  the  house  of  correction  for  three 
months  :  one  moiety  of  the  forfeiture  to  the  informer,  the  other  to 
the  poor.  And  if  any  person  shall  drive  wild  fowls  with  nets,  be- 
tween the  first  day  of  July  and  the  first  of  September,  they  shall 
forfeit  5«.  for  every  fowl.  Stats.  5  Ann.  c.  14.  9  Ann.  c.25.  Penal- 
ties for  killing  and  destroying  game,  are  recoverable  not  only  before 
justices  of  peace  by  the  several  statutes;  but  also  by  action  of 
debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's  courts  at 
Westminster  ;  and  the  plaintiff,  if  he  recovers,  shall  likewise  have 
double  costs.    Stat.  8  Geo.  I.  c.  19. 

No  certiorari  shall  be  allowed  to  remove  any  conviction  or  other 
proceeding  on  the  stat.  5  Ann.  c.  14.  into  any  court  at  Westminster,, 
unless  the  party  convicted  become  bound  to  the  party  prosecuting^ 
with  sufficient  sureties,  in  the  sum  of  501.  to  pay  the  prosecutor  his 
costs  and  charges  after  the  conviction  confirmed,  or  a  procedendo 
granted.    Stat.  5  Ann.  c.  14. 

Persons  convicted  of  entering  warrens,  in  the  night-time,  and 
taking  or  killing  conies  there,  or  aiding  or  assisting  therein,  may 
be  punished  by  transportation,  or  by  whipping,  fine  or  imprisonment. 
Persons  convicted  on  thjs  act,  not  liable  to  be  convicted  under 
any  former  act.  This  act  does  not  extend  to  the  destroy-* 
ing  conies  in  the  day-time,  on  the  sea  and  river  banks  in 
the  county  of  Lincoln,  &c.  No  satisfaction  to  be  made  for  dama- 
ges occasioned  by  such  last-mentioned  entry,  unless  they  exceed  Is* 
Stat.  5  Geo.  III.  c.  14. 

Killing,  carrying,  selling,  buying,  or  having  in  possession,  s  par- 
fridge  between  February  12  [February  1,  39  Geo.  III.  c.  34.]  and 
September  1 ;  or  pheasants  between  February  1  and  October  1 ;  by 
any  person  qualified  or  not  qualified,  5/.  Stat.  2  Geo.  III.  c.  19.  By 
the  acts  36  Geo.  III.  c.  39  &  54.  the  time  for  commencing  to  kill 
partridges  in  England  and  Scotland,  was  altered  from  the  1st  to 
the  14th  of  September^  but  these  were  repealed  by  39  Ge,o,  III.  c.  34. 
by  which  the  time  for  killing  partridges  is  limited  from  1st  Septem- 
ber to  1st  February,  instead  of  12th  February,  as  under  2  Geo.  III. 
Hawking,  to  catch  such  game  between  July  1  and  August  3 1 ;  40*. 
for  hawking,  and  20*.  for  each  partridge,  6cc.  Stat.  7  Jac.  II.  c. 
11.  §  2. 

By  48  Geo.  III.  c.  93.  so  much  of  stat.  1  Jac.  I%  c.  27.  as  subject- 
ed to  any  penalty,  persons  in  England  killing  hares  with  any  gun, 
c?ross  bow,  stone  bow,  or  longbow,  is  repealed.  By  48  Geo.  ill.  r« 
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94.  the  provisions  of  a  Scotch  act  of  'Anne,  against  shooting  hares, 
is  also  repealed- 

Keeping  or  using  gray  hounds,  setting  dogs,  lurchers,  hays,  or 
engines  to  kill  or  destroy  game,  by  one  unqualified,  5L  Stat.  5  Ann. 
c.  14.  Keeping  or  using  the  above  named,  or  any  other  dogs  or 
engines  for  such  purpose,  20s.  or  not  less  than  5s.  Stat.  22  &  23 
Car.  II.  c.  25.  §  % 

Tracing  a  hare  in  the  snow  ;  by  a  person  qualified  or  unquali- 
fied, 65.  $d.  Stat.  14  Sc  15  Hen.  VIII.  c.  10.  Three  months'  imprison- 
m  ent  or  20s.  fine.    Stat.  1  Jac.  I.  c.  27. 

Using  snares  for  hares ;  by  one  qualified,  or  unqualified  ;  one 
month's  imprisonment  or  10s.  fine.  Stat.  22  8c  23  Car.  II.  c.  25. 
§  6.  Destroying  game  with  engines;  20s.  for  each  pheasant,  &c. 
Stat.  1  Jac  I.  c.  27. 

A  j  ustice  of  peace,  or  lord  of  a  manor,  within  his  manor,  may 
take  away  game  out  of  the  possession  of  an  unqualified  person. 
Stat.  5  Ann.  c.  14.  §  4.  Unqualified  persons  having  game  in  their 
possession  and  not  giving  an  account  how  they  came  \>y  it,  shall 
forfeit  from  20s.  to  5s.  or  suffer  confinement  to  hard  labour  for 
from  one  month  to  ten  days.  Stat.  4  &  5  W.  £5*  M.  c.  23.  §  3. 

Persons  destroying,  buying,  or  selling  game,  informing  against 
others  buying,  or  selling  game,  or  offering  so  to  do,  to  be  indemni- 
fied.   Stat.*5  Ann.  c.  14.  §  3. 

Using  dogs,  guns,  or  engines  for  taking  or  killing  game,  with- 
out a  certificate,  20/.  Refusing  to  produce  certificate,  or  to  tell  his 
true  name  and  place  of  abode  to  a  certificated  person,  50/.  Stat.  25 
Geo.  III.  c.  50. 

By  the  yearly  mutiny  acts,  if  any  officer  or  soldier  shall,  with- 
out leave  of  the  lord  of  the  manor  under  his  hand  and  seal,  destroy 
any  hare,  cony,  pheasant,  partridge,  pigeon,  or  other  fowlr  poultry, 
or  fish,  or  his  majesty's  game,  and  be  convicted  thereof,  on  oath  of 
one  witness,  before  one  justice ;  every  officer  so  offending  shall 
forfeits/,  to  the  poor  ;  and  the  commanding  officer  upon  the  place, 
for  every  offence  committed  by  any  soldier  under  his  command, 
shall  forfeit  20s.  in  like  manner.  And  if  upon  conviction  by  the  jus- 
tices, and  demand  made  thereof  by  the  constable  or  overseers  of 
the  poor,  he  shall  not  in  two  days  pay  the  said  penalties,  he  shall 
forfeit  his  commission.  Burn's  Just. 

By  stat.  4  &  5  W.  III.  c.  23.  §  10.  it  is  provided  that  whereas  great 
mischiefs  do  ensue  by  inferior  tradesmen,  a/ifirentices  and  other  dis- 
solute persons,  neglecting  their  trades  and  employments,  who  fol- 
low hunting,  fishing,  and  other  game,  to  the  ruin  of  themselves 
and  damage  of  their  neighbours,  therefore  if  any  such  person  shall 
presume  to  hunt,  hawk,  fish,  or  fowl,  (unless  in  company  with  the 
master  of  such  apprentice  duly  qualified,)  he  shall  not  only  be"  sub- 
ject toother  penalties,  (according  to  the  various  statutes,)  but  if  he 
be  prosecuted  for  trespass  in  coming  on  any  person's  lands,  and  be 
found  guilty,  the  plaintiff  shall  not  only  recover  damages  against 
him,  but  also  full  costs. 

By  39  &  40  Geo.  III.  c.  50.  persons  to  the  number  of  two  or  more, 
found  in  any  forest,  8cc.  between  the  hours  of  eight  at  night,  and 
six  in  the  morning,  from  the  1st  of  October  to  the  1st  oi  February  ; 
or  between  the  hours  often  at  night  and  four  in  the  morning,  from 
the  1st  February  and,  1st  October  m  every  year,  having  any  gun  or 
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engine  with  intent  to  kill  or  take  game,  or  persons  aiding  with 
offensive  weapons,  may  be  apprehended,  and  on  conviction  before 
a  justice,  shall  be  deemed  rogues  and  vagabonds,  within  the  mean- 
ing of  the  17  Geo.  II.  c.  5.  &c. 

,  An  unqualified  person  may  go  out  to  beat  the  hedges,  bushes, 
&c.  with  a  qualified  person ;  and  to  see  the  game  pursued  or 
destroyed;  provided  the  unqualified  person  has  no  gun  or  other 
engine  with  him  for  the  destruction  of  the  game ;  without  being 
subject  to  any  penalty.  R.  v.  Newman,  Lofft.  178.  Bum's  Just.  tit. 
Game  IV. 

Two  persons,  using  a  grayhound  together  to  destroy  game  can-? 
not  be  convicted  in  separate  penalties  under  stat.  5  Ann.  c.  14.  §  4» 
for  it  is  only  one  offence,  and,  the  magistrate  should  only  convict 
them  in  one  penalty.  4  Term  Reft.  809.  So  if  a  man  not  qualified, 
goes  a  hunting  and  kills  never  so  many  hares  on  the  same  day,  it 
is  but  one  offence,  and  the  statute  imposes  the  penalty  for  the 
keeping  and  using  the  dogs  and  engines,and  not  for  killing  the  hares. 
10  Mod.  26.  Com.  Reft.  274.  and  Rose's  notes,  p.  278.    Coivp.  646. 

In  an  action,  qui  tarn,  on  the  game  laws,  it  is  sufficient  to  say 
that  a  person  is  not  qualified  generally,  without  showing  that  he 
had  not  100/.  a  year,  or  any  other  estate  which  makes  a  qualifica- 
tion. 2  Com.  Rep.  522.  But  on  convictions  it  is  necessary  that 
all  the  qualifications  should  be  negatively  set  out  in  the  informa- 
tion ;  and  it  must  be  averred  that  the  defendant  had  not  the  parti- 
cular qualifications  mentioned  in  the  stat.  22  8c  23  Car.  II.  c.  25. 
because  it  must  be  made  out  before  the  justice  that  he  had  no 
such  qualification  as  the  law  requires;  and  therefore  the  justice 
ought  to  return  that  he  had  no  manner  of  qualification  before  he 
can  convict  the  defendant.  See  1  Burr.  148.  2  Lord  Raym.  1415. 
I  Stra.  66.  DougUSbS.  But  the  evidence  need  not  (and  indeed 
how  can  it)  negative  every  specific  qualification.  1  Term  Rep. 
125. 

A  person  was  convicted  before  a  justice  of  peace  upon  the  sta- 
tute, for  keeping  a  gun,  not  having  100/.  per  ann.  and  the  convic- 
tion being  removed  into  B.  R.  was  quashed,  for  not  saying  when 
the  defendant  had  not  100/.  a  year for  it  might  be  he  had  such 
estate  at  the  time  when  he  kept  the  gun,  though  not  at  the  convic- 
tion, and  the  offence  and  time  ought  to  be  certainly  alleged.  3 
Mod.  280. 

To  convict  an  offender,  there  must  be  an  information  on  oath, 
and  a  summons  to  appear.  2  Barn.  B.  R.  34.  77.  101.  The  in- 
former must  be  sworn  and  examined  in  the  presence  of  the  de- 
fendant ;  and  it  is  not  sufficient  if  his  deposition  previously  made 
is  read  over  in  the  defendant's  presence.  1  Term  Re fi.  125.  Or 
he  may  be  convicted  on  his  own  confession  before  a  justice.  Stra. 
546.  The  informer  cannot  be  a  witness.  Lord  Raym.  1545. 
Andr.  240.  These  offences,  where  the  justices  have  summary 
jurisdiction,  are  not  indictable.    Stra.  679. 

In  an  action  of  debt  pn  stat.  5  Ann.  c.  14.  for  keeping  and  using 
a  dog  to  kill  the  game,  it  is  necessary  to  show  what  sort  of  a  dog 
it  was.  2  Com.  Rep,.  575.  The  word  hound  is  not  sufficiently  de- 
scriptive, not  being' mentioned  in  the  statute*  2  Stra.  1126.  See 
Rose's  Com.  Rep.  577.  in  n.  Keeping  a  forbidden  dog  is  penal, 
though  he  is  not  used ;  keeping  and  using  are  distinct  offences, 
Stra.  496.    Cald.  175. 
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On  an  information  for  keeping  and  using  a  dog,  and  also  a  gun 
on  the  same  day,  the  defendant  can  only  be  convicted  in  one  pe- 
nalty.   7  Term  Rep.  K.  B.  152. 

It  seems  that  an  apothecary  is  not  an  inferior  tradesman  within 
the  stat.  4  8c  5  Wm.  III.  c.  23?§  10.  though  the  word  inferior  seems 
applicable  rather  to  the  man  than  to  the  trade  ;  so  that  two  persons 
•f  the  same  trade  may  be,  one  superior,  and  the  other  inferior.  2 
Wila.  70.  Burn's  Just.  tit.  Game  IV.  A  huntsman  going  out 
with  hounds  without  his  master,  is  not  a  dissolute  vperson  witrjin 
the  meaning  of  that  act.  He  may  however  be  a  trespasser ;  but 
if  the  damages  recovered  against  him  are  under  40s.  he  shall  not 
be  liable  to  full  costs.    2  Black.  Rep.  900.  . 

III.  One  general  remark  on  this  subject  is  the  most  forcible 
statement  of  the  greatest  hardship  imposed  by  the  game  laws ; 
and  which  might  probably  be  remedied  without  great  inconve- 
nience. Though  a  freeholder  of  less  than  100/.  a  year,  8cc  is 
forbidden  to  kill  a  partridge,  even  upon  his  own  estate,  yet  nobody 
else  (not  even  the  lord  of  the  manor,  unless  he  hath  a  grant  of 
free  warren)  can  do  it  without  committing  a  trespass  and  subject- 
ing himself  to  an  action.    4  Comm.  c.  33.  II.  2. 

If  a  man  starts  any  game  within  his  own  grounds,  and  follows 
it  into  another's,  and  kills  it  there,  the  property  remains  in  him- 
self. 11  Mod.  75.  And  this  is  grounded  on  reason  and  natural 
justice  ;  for  the  property  consists  in  the  possession,  which  pos- 
session commences  by  the  finding  it  in  his  own  liberty,  and  is  con- 
tinued by  the  immediate  pursuit.  And  so  if  a  stranger  starts  game 
in  one  man's  chase  or  free  warren,  and  hunts  it  into  another  liber- 
ty, the  property  continues  in  the  'owner  of  the  chase  or  warren, 
this  property  arising  from  privilege,  and  not  being  changed  by  the 
act  of  a  mere  stranger.  Qr  if  a  man  starts  game  on  another's 
private  grounds  and  kills  it  there,  the  property  belongs  to  him  in 
whose  ground  it  was  killed*  because  it  was  also  started  there,  the 
property  arising  ratione  soli.  Lord  Raym.  251.  Whereas  if,  after 
being  started  there,  it  is  killed  in  the  grounds  of  a  third  person, 
the  property  belongs  not  to  the  owner  oF the  first  ground,  because 
the  property  is  local ;  nor  yet  to  the  owner  of  the  second,  because 
it  was  not  started  in  his  soil ;  but  it  vests  in  the  person  who  started 
and  killed  it,  though  guilty  of  a  trespass  against  both  the  owners. 
Lord  Raym.  ib.  7  Mod.  18.  See  2  Comm.  419.  and  Mr.  Christian's 
note  there ;  in  which  he  observes,  that  these  distinctions  never 
eould  have  existed,  if  the  doctrine  were  true,  that  all  the  game 
was  the  property  of  the  king,  for  in  that  case  the  maxim  in  aquatt 
jure  potior  est  conditio  possidentis,  must  have  prevailed.  2  Comm. 
c.  27.  II.  ad  fin. 

The  common  law  allows  the  hunting  of  foxes,  and  other  ravenous 
beasts  of  prey,  in  the  ground  of  another  person ;  though  a  man 
may  not  dig  and  break  the  ground  to  unearth  them,  without  li- 
cense; if  he  doth,  the  owner  of  the  ground  may  maintain  an  ac- 
tion of  trespass  for  it.  2  Roll.  538.  Cro.  Jac.  321.  An  action  was 
brought  against  a  person  for  entering  another  man's  warren  :  the 
defendant  pleaded  that  there  was  a  pheasant  on  his  land,  and  his 
hawk  pursued  it  into  the  plaintiff's  ground ;  it  was  resolved  that 
this  doth  not  amount  to  a  sufficient  justification,  for  in  this  case  he 
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can  only  follow  his  hawk,  and  not  take  the  game,  Pofih.  162. 
Though  it  is  said  to  be  otherwise  where  the  soil  of  the  plaintiff  is 
not  a  warren.  2  Roll.  Abr.  567.  If  a  man  in  hunting  starts  a 
hare  upon  his  own  ground,  and  follows  and  kills  it  on  the  ground 
of  another,  yet  still  the  hare  is  his  own,  because  of  the  fresh  suit; 
but  if  a  man  starts  a  hare  upon  another  person's  ground,  and 
hunts  and  kills  it  there,  he  is  subject  to  an  action.  Cro.  Car. 
553. 

If  a  person  hunt  upon  the  ground  of  another,  such  other  person 
cannot  justify  killing  of  his  dogs ;  as  appears  by  2  Roll.  Abr.. 
567.    But  see  Cro.  Jac.  44.  contra^  and  3  Lev.  28. 

A  person  may  justify  a  trespass  in  following  a  fox  with  hounds 
over  the  grounds  of  another,  if  he  do  no  more  than  is  necessary 
to  kill  the  fox  *,  because  foxes  are  noxious  animals.  1  Term  Reft. 
334.    See  Nicholas  v.  Badger,  2  Roll.  Abr.  558.  B.  fi.  2.  S.  P. 

GAME-KEEPER.]  One  who  has  the  care  of  keeping  and  pre- 
serving the  game,  being  appointed  thereto  by  a  lord  of  a  manor. 

Game-keefiers  were  first  introduced  by  the  present  qualification 
act,  22  St  23  Car.  II.  c.  25.  and  various  regulations  have  been  made 
respecting  them  by  subsequent  statutes.  As  all  these  statutes 
seem  to  be  in  force  in  some  degree  at  present,  and  as  it  is  a  sub- 
ject interesting  to  sportsmen,  a  short  abstract  of  them,  according 
to  their  chronology,  will  be  acceptable. 

The  stat.  22  &  23  Car.  II.  c.  25.  authorizes  lords  of  manors  of 
the  degree  of  an  esquire  to  appoint,  under  their  hands  and  seals, 
game-keepers,  who  shall  have  power  within  the  manor  to  seize 
guns,  dogs,  nets,  and  engines,  kept  by  unqualified  persons,  to 
destroy  game ;  and  by  a  warrant  from  a  justice  of  peace,  to  search 
in  the  day  time  the  houses  of  unqualified  persons  upon  good  ground 
of  suspicion,  and  to  seize  for  the  use  of  the  lord,  or  to  destroy 
guns,  dogs,  nets,  &c.  kept  for  the  destruction  of  the  game.  This 
statute  does  not  limit  the  number  of  those  to  whom  such  power  and 
authority  may  be  given.  The  stat.  4  &  5  W.  to"  M.  c..23.,  §  4.  gives 
to  these  game-keepers  the  same  protection  in  resisting  offenders 
in  the  night-time,  as  the  law  affords  to  the  keepers  of  ancient 
parks.  The  stat.  5  Ann.  c.  14.  §  4.  permits  afty  lord  or  lady  of  a 
manor  to  empower  game-keepers  to  kill  game  within  the  manor. 

The  stat.  9  Ann.  c.  25.  §  1.  enacts,  that  no  lord  or  lady  of  a 
manor  shall  appoint  more  than  one  game-keeper,  within  one  ma- 
nor, with  the  power  of  killing  game,  and  his  name  shall  be  en- 
tered with  the  clerk  of  the  peace.  And  by  stat.  3  Geo.  I.  c.  11. 
the  game-keeper  who  shall  have  the  power  to  kill  game  within  the 
manor,  shall  either  be  a  qualified  person,  a  domestic  servant,  or  a 
person  employed  to  kill  for  the  sole  use  of  the  lord  or  lady  of  the 
manor.  The  only  use  of  appointing  a  qualified  person  a  game- 
keeper is,  to  give  him  the  power,  as  before  described,  qf  seizing 
the  dogs,  guns,  and  other  engines  of  unqualified  persons  within 
the  manor. 

By  stat.  3  Geo.  I.e.  11.  it  was  exacted,  that  no  lord  of  a  manor 
should  make  or  appoint  any  person  to  be  a  game-kce/ier,  with 
power  to  take  and  kill  hare,  pheasant,  partridge,  t  or  other  game, 
unless  such  person  were  qualified  by  law  so  to  do,,  or  were  truly 
and  properly  a  servant  to  the  said  lord,  or  immediately  employed 
to  take  and  kill  game  for  the  sole  use  or  benefit  of  the  said  lord ; 
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and  any  person  not  qualified,  or  not  employed  as  aforesaid,  who, 
under  pretence  of  any  qualification  from  any  lord  of  a  manor, 
should  take  or  kill  any  hare;  &c.  or  keep  or  use  any  dogs  to  kill 
and  destroy  the  game,  was  made  liable  to  all  forfeitures,  pains  and 
penalties,  inflicted  by  the  stats.  5  Ann.  c.  14.  9  Ann.  c.  25. 

By  48  Geo.  III.  c.  93.  this  act  3  Geo.  I.  c.  11.  is  repealed,  and  it 
is  enacted,  that  any  lord  or  lady  of  any  manor  may  appoint  and  de- 
pute any  person  whatever,  whether  acting  as  game-keeper  to  any 
other  person  or  not,  or  whether  retained  and  paid  for  as  the  ser- 
vant of  any  other  person  or  not,  or  whether  a  qualified  person  or" 
not,  to  be  a  game-keeper  to  any  such  manor,  with  authority  to  such 
person  to  kill  game  there  for  his  own  use,  or  for  the  use  of  any 
person,  to  be  specified  in  such  deputation,  whether  qualified  or 
not. 

Deputations  of  game-keepers  were,  under  several  acts,  liable 
to  a  stamp  duty ;  but  by  48  Geo.  IIL  c.  55.  the  duties  on  such  cer- 
tificates were  transferred  to  the  commissioners  of  taxes. 

Where  game-keepers  ought  to  have  a  justice  of  peace's  warrant, 
to  take  away  guns  from  unqualified  persons,  see  Comb.  305. 

By  stat.  5  Ann.  c.  14.  §  4.  any  justice  of  peace  may  within  his 
county,  take  either  game,  or  dogs,  and  -instruments  kept  for  the 
destruction  of  game,  from  unqualified  persons,  and  retain  them 
for  his  own  use.  But  it  has  been  decided,  that  though  game- 
keepers are  liable  to  the  same  penalties' as  unqualified  persons  for 
killing  game  out  of  their  respective  manors,  yet  no  one  is  justi- 
fied in  taking  from  them  their  dogs  and  guns  when  they  are  out 
of  the  limits  of  their  loi;d's  manor1,  even  in  pursuit  of  game.  2  Wils. 
387. 

No  lord  of  a  manor  can  grant  to  another  person  the  power  of 
appointing  a  game-keeper,  without  a  conveyance  also  of  the  ma- 
nor. A  right  to  a  manor  cannot  be  tried  in  a  penal  action  under 
the  game  laws.  5  Term  Rep.  19.  This  power  of  appointing  a 
game-keeper  has,  no  doubt,  introduced  the  very  erroneous  no- 
tion, that  a  lord  of  a  manor  has  a  peculjar  right  to  the  game,  su- 
perior to  that  of  any  other  land-owner  within  the  manor,  alt  h  ugh 
the  estate  of  such  land-owner  be  a  suincient  qualification  to  entitle 
him  to  follow  the  amusements  of  a  sportsman. 

Game-keepers,  we  have  seen,  were  first  created  by  stat.  22  8c 
23  Gar.  II.  c.  25.;  by  the  preceding  qualification  act,  7  Jac.  I.  c.  11. 
their  power  was  given  to  the  constable  and  headborough  ;  and  it 
seems  that  it  was  transferred  to  the  persons  appointed  by  lords  of 
manors  for  no  other  reason  than  because  it  was  probable  they  were 
the  most  interested  in  the  preservation  of  the  game,  by  having 
in  general  the  most  extensive  range  to  pursue  it  in,  viz.  upon 
their  own  estates  and  wastes.  And  the  stat.  22  &c  23  Car.  11;  c. 
25.  appears  to  be  the  first  instance,  either  in  our  statutes,  reports, 
or  law  treatises,  in  which  lords  of  manors  are  distinguished  from, 
their  land-owners  with  regard  to.  the  game.    2  Comm.  418.  n, 

APPOINTMENT  03?  A  GAME-KEEPER  EY  A  LORD  OF  A  MANOR. 

TO  all  people  to  whom  these  presents  shall  come,  I.  T.  lord  A. 
lord  of  the  manor  of  B.  in  the  county  of,  &c.  have  ^by  virtue  of 
several  acts  of  parliament  lately  made  for  the  preservation  of '  tJie 
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game)  nominated,  authorized  and  appointed,  and  by  tfyese  present* 
do  nominate,  authorize,  and  aftftoint  E.  D.  of,  life,  to  be  my  game- 
keeper, of  and  within  my  manor,  &c.  in  the  county  of  Isf c.  afore- 
said, ivith  full  power  and  authority,  according  to  the  direction  of 
the  statutes  in  that  case  made,,  to  kill  game  fori  my  use;  and  to  take 
and  seize  all  such  guns,  gray  hounds,  setting  dogs,  and  other  dogs, 
ferrets,  trammels,  hays,  or  other  nets,  snares  or  engines,  for  the 
taking,  killing  or  destroying  of  hares,  pheasants,  partridges,  or  other 
game,  as  within  the  said  manor  of,  life,  and  the  precincts  thereof, 
shall  be  kept  or  used  by  any  person  or  persons  not  legally  qualified 
to  do  the  same;  and  farther  to  act  and  do  all  and  every  thing  and 
things  which  belong  to  the  office  of  a  game-keeper,  pursuant  to  the 
direction  of  the  said  acts  of  parliament,  during  my  will  and  pleasure; 
for  which  this  shall  be  his  sufficient  warrant.  Given  under  my  hand 
and  seal,  &c, 

GAMING,  or  GAMES  UNLAWFUL,  ludi  vani.  The  play- 
ing at  tables,  dice,  cards,  &c.  King  Mdw.  III.  in  the  39th  year 
of  his  reign,  enjoined  the  exercise  of  shooting  and  of  artillery, 
and  forbad  the  casting  of  the  bar,  the  hand  and  foot-balls,  cock- 
fighting,  et  alios  ludos  -vanos;  but  no  effect  followed  from  it,  till 
they  were  some  of  them  forbidden  by  act  of  parliament.  1 1  Rep. 
87.  In  the  28th  of  Hen.  VIII.  proclamation  was  made  against  all 
unlawful  games,  and  commissions  awarded  into  all  the  counties  of 
England,  for  the  execution  thereof;  so  that  in  all  places,  tables, 
dice,  cards  and  bowls,  were  taken  and  burnt.  Stow*s  Annals,  527. 
At  length,  by  stat.  33  Hen.  VIII.  c.  9.  the  legislature  interfered; 
and  justices  of  peace,  and  head  officers  in  corporations,  are  by 
that  act  empowered  to  enter  houses  suspected  of  unlawful  games; 
and  to  arrest  and  imprison  the  gamesters,  till  they  give  security 
not  to» play  for  the  future;  also  the  persons  keeping  unlawful 
gaming-houses  may  be  committed  by  a  justice,  until  they  find 
sureties  not  to  keep  such  houses,  who  shall  forfeit  40s.  and  the 
gamesters  6s.  8d.  a  time  ;  and  if  the  king  license  the  keeping  of 
gaming-houses,  it  is  agafnst  law,  and  void.  The  same  statute 
also  provides,  that  no  artificer,  apprentice,  labourer,  or  servant, 
shall  play  at  any  tables,  tennis,  dice,  cards,  bowls,  &c.  out  of 
Christmas  time,  on  pain  of  20*.  for  every  offence;  and  at  Christ- 
mas, they  are  to  play  in  their  master's  house  or  presence  ;  but  any 
nobleman  or  gentleman,  having  1 00/.  per  annum  estate,  may  license 
'  his  servants  or  family  to  play  within  the  precincts  of  his  house  or 
garden,  at  cards,  dice,  tables,  or  other  games,  as  well  among 
themselves,  as  others  repairing  thither.  This  act  is  to  be  proclaim- 
ed once  a  quarter  in  every  market  town  by  the  respective  mayors, 
Etc.  and  at  every  assises  and  sessions. 

A  person  was  convicted  of  keeping  a  cock-pit;  and  the  court 
resolved  it  to  be  an  unlawful  game,  within  the  stat.  33  Hen.  VIII, 
c.  9.  and  fined  him  40s.  a  day.  Keb.  310.  But  if  the  guests  in  an 
inn  or  tavern,  call  for  a  pair  of  diee,  or  tables,  and  for  their  recre- 
ation play  with  them,  or  if  any  neighbours  play  with  bowls,  for 
their  recreation,  or  the  like,  these  are  not  within  the  statute;  if 
the  house  be  not  kept  for  gaming,  nor  the  gaming  be  for  lucre  or 
gain.    Bali.  c.  46. 

By  the  stat.  16  Car.  II.  c.  7.  if  any  person,  of  what  degree  so- 
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^evef,  shall  by  fraud,  deceit,  or  unlawful  device,  in  playing  at  cards, 
dice,  tables,  bowls,  cock-fighting,  horse-races,  foot-races,  or  other 
games  or  pastimes,  or  bearing  a  share  in  the  stakes,  betting,  &c. 
win  any  money,  or  valuable  thing,  he  shall  forfeit  treble  the  value, 
©ne  moiety  to  the  crown,  and  the  other  to  the  party  grieved,  prose- 
cution being  in  six  months  ;  in  default  whereof,  the  last-mentioned 
moiety  is  to  go  to  such  other  person  as  will  prosecute  within  one 
year,  &c.  And  by  the  said  statute  if  any  person  shall  play  at  cards, 
&c.  other  than  for  ready  money ;  or  bet,  and  shall  lose  above  1 00/. 
at  one  time  or  meeting,  upon  tick,  (i.  e.  ticket,)  he  shall  not  be 
bound  to  make  it  good,  but  the  contract  or  tick  and  security  shall 
be  void,  and  the  winner  shall  forfeit  treble  the  value. 

By  the  stat.  9  Ann.  cap,.  14.  all  notes,  bills,  bonds,  judgments,  mort- 
gages,  or  other  securities,  given  for  money  won  by  playing  at  cards, 
dice,  tables,  tennis,  bowls,  or  other  games ;  or  by  betting  on  the- 
sides  of  such  as  play  at  any  of  those  games,  or  for  repayment  of 
any  money  knowingly  lent  for  such  gaming  or  betting,  shall  be 
void:*  And  where  lands  are  granted  bv  such  mortgages  or  secu- 
rities, they  shall  go  to  the  next  person,  who  ought  to  have  the 
same  as  if  the  grantor  were  actually  dead,  and  the  grants  had 
been  made  to  the  person  so  entitled  after  the  death  of  the  person 
so  encumbering  the  same.  If  any  person  playing  at  cards,  dice,  or 
other  game,  or  betting,  shall  lose  the  -value  of  10/.  at  one  time  to 
one  or  more  persons,  and  shall  pay  the  mo?iey,  he  may  recover  the 
money  loh  by1  action  of  debt,  within  three  months  afterwards ;  and 
if  the  loser  do  not  sue,  any  other  person  may  do  it,  and  recover 
the  same,  and  treble  the  value  with  costs,  one  moiety  to  the  prose- 
cutor, and  the  other  to  the  poor:  and  the  person  prosecuted  shall 
answer  upon  oath,  on  preferring  a  bill  to  discover  what  sums  he 
hath  won.  Persons  by  fraud  or  ill  practice,  in  playing  at  cards, 
dice,  or  by  bearing  a  share  in  the  stakes,  &c.  or  by  betting,  win- 
ning any  sum  above  10/.  shall  forfeit  five  times  the  value  of  the  thing 
won,  and  suffer  such  infamy  and  corporal  punishment,  as  in  cases 
of  wilful  perjury,  being  convicted  thereof  on  indictment  or  in- 
formation ;  and  the  penalty  shall  be  recovered  by  action,  by  such 
person  as  will  sue  for  the  same.  And  if  any  one  shall  assault  and 
beat,  or  challenge  to  fight  any  other  person,  on  account  of  money 
won  by  gaming,  upon  conviction  thereof,  he  shall  forfeit  all  his- 
goods,  and  suffer  imprisonment  for  two  'years.  Also  by  this  statute, 
any  two  or  more  justices  of  the  peace,  may  cause  such  persons 
to  be  brought  before  them  as  they  suspect  to  have  no  visible 
estates,  &c.  to  maintain  them ;  and  if  they  do  not  make  it  appeal* 
that  the  principal  part  of  their  expenses  is*  got  by  other  means* 
than  gaming,  the  justices  shall  require  securities  for  their  good 
behaviour  for  a  twelvemonth,  and  in  default  of  such  security, 
commit  them  to  prison  until  they  find  it :  and  playing  or  betting 
during  the  time  to  the  value  of  20s.  shall  be  deemed  a  breach  of 
good  behaviour,  and  a  forfeiture  of  their  recognisances. 

And  if  the  jury  on  an  indictment  on  the  statute,  of  9  Ann.  c.  14. 
find  that  the  assault  was  on  account  of  money  won  at  play,,  the 
case  is  within  the  statute,  though-  the  assault  were  committed  at  a 
•subsequent  time  and  place,  and  after  abusive  language  between 
the  parties  in  respect  of  such  money  won.    4  East's  Rep.  174. 

Where  it  shall  be  proved  before  any  justice  of  peace,  that  any  - 
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person  hath  used  unlawful  games  contrary  to  stat.  33  Hen*  VIII. 
c .  9'.  the  justice  may  commit  such  offender  to  prison,  till  he  enter 
into  a  recognisance  that  he  shall  not  from  thenceforth,  at  any  time 
to  come,  play  at  any  unlawful  game.  Stat.  2  Geo,  II.  cafi>  28.  For 
better  preventing  excessive  and  deceitful  gaming;  the  ace  of  hearts, 
faron,  basset,  and  hazard,  are  declared  to  be  lotteries  by  cards  or 
dice  ;  and  persons  setting  up  these  games  are  liable  to  the  penalty 
of  200/.  And  every  person  who  shall  be  an  adventurer,  or  play 
or  stake  therein,  forfeits  50/.  Likewise  the  sale  of  any  house, 
plate,  Sec.  in  the  way  of  lottery  by  cajds,  &c.  is  adjudged  void  as 
to  the  winner,  and  the  things  to  be  forfeited  to  any  person  that 
will  sue  for  the  same.  12  Geo.  II.  cafi.  28.  The  game  of  pas- 
sage .and  all  other  games  with  one  or  more  dice,  or  any  thing  in 
that  nature,  having  figures  or  numbers  thereon,  (back-gammon 
and  games  now  played  with  those  tables  only  excepted,)  ..shall  be 
deemed  games  or  lotteries  by  dice,  within  the  stat  12  Geo.  II.  c. 
28.  And  such  as  keep  any  office  or  table  for  the  said  game,  &c. 
or  play  thereat,  are  subject  to  the  penalties  in  that  act.  Stat.  13 
Geo.  II.  cafi.  19. 

Playing  at,  or  keeping  any  house  or  place  for  playing  at  the  game 
of  foulet,  otherwise  roly-poly,  or  any  other  game  with  cards  or 
dice  already  prohibited,  incurs  the  penalties  in  stat.  12  Geo.  II. 
cap.  28.  Persons  losing  10/.  and  paying  the  same,  may  sue  the 
winner,  and  recover  the  same  with  costs :  and  on  a  bill  in  equity 
the  court  may  decree  the  same  to  be  paid.  The  persons  who 
have  jurisdiction  to  determine  informations  on  the  statutes  against 
gaming,  may  summon  witnesses,  who,  on  refusing  to  appear  and 
give  evidence,  shall  forfeit  50/.  No  privilege  of  parliament  shall 
be  allowed  on  prosecutions  for  keeping  a  gaming-house.  Persons 
losing  or  winning  10/.  -at  one  time,  or  20/.  in  twenty-four  hours, 
may  be  indicted  and  fined  five  tinies  the  value  to  be  paid  to  the 
poor.    Stat.  18  Geo.  II.  c.  34. 

By  stat.  30  Geo.  I.  c.  24.  if  any  person  licensed  to  sell  liquors 
shall  knowingly  suffer  any  gaming  in  their  house  or  grounds,  with 
cards,  dice,  draughts,  shuffle-boards,  mississippi,  or  billiard-tablesj 
skittles,  or  ninepins,  by  any  journeymen,  labourers,  servants,  or  ap- 
prentices,- he  shall  forfeit  40*.  for  the  first,  and  10/.  for  every  sub- 
sequent, offence  ;  three-fourths  to  the  poor,  and  one-fourth  to  the 
informer^  Any  journeyman,  &c.  so  gaming,  shall  forfeit  from  20$. 
to  5s.  No  certiorari  to  be  granted  j  but  appeal  given  to  the  next' 
sessions  j  and  persons  punished  by  this  rict,  not  to  be  punished  bjr 
any  other  Taw. 

.  See  the  stat.  25  Geo.  II.  c.  36.  against  unlicensed  houses  for  mil* 
sic,  dancing,  &c.  the  keeper  of  which  shall  forfeit  100/.  and  fur- 
ther, this  Viet.  tit.  Bawdy-house,  Play-houses,  and  1  Salk.  344,  345. 
5  Mod.  13.    Mod.  Ca.  128. 

From  the  above  statutes  and  the  several  determinations  in  the 
books,  it  may  be  observed,  that  at  common  law,  the  playing  at 
cards,  dice,  Sec.  when  practised  innocently,  and  as  a  recreation, 
was  not  unlawful.  2  Vent.  175.  But  common  gaming-houses  were 
always  considered  as  nuisances  in  the  eye  of  the  law.  I  Hawk. 
P.  C.  c.  75.  §  6.  and  as  the  practice  was  found  to  encourage  idleness, 
and  debauchery,  the  stat.  33  Hen.  VIII.  c.  9,  was  passed  to  restrain 
it  among  the  inferior  sort  of  people.   And  on  this  statute  Woy  had 
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a  writ  to  remove  bowling-allies  as  common  nuisances.  3  Keb.  465. 
Gentlemen  were  however  still  left  free  to  pursue  their  pleasure  in 
this  way,  until  the  stat.  1 6  Car.  II.  c.  7.  the  preamble  of  which 
states  the  inconveniences  to  be  remedied  as  arising  from  the  im- 
moderate use  of  gaming. ,  The  provisions  of  this  statute,  however, 
were  soon  found  to  be  insufficient;  and  the  stat.  9  Ann.  c.  14.  was 
made  for  the  more  effectually  suppressing  this  pernicious  vice. 
The  subsequent  statutes,  already  enumerated  above,  superadded 
further  penalties  to  restrain  this  fashionable  crime  :  which  may 
show,  says  Blackstone,  that  our  laws  against  gaming  are  not  so  de- 
ficient, as  ourselves  and  our  magistrates  in  putting  those  laws  in 
execution.    3  Comm.  173. 

Betting  on  horse-raQes  is  within  the  general  words  of  the  stat.  9 
Ann.c.  14.  (other  game  whatsoever;)  2  Stra.  1159.  2  Wils.  309. 
See  Black.  Refi.  706.  and  this  Diet.  tit.  Horse-races.  So  is  cricket. 
1  Wils.  part  1.  ft.  220.  So  is  a  foot-race:  and  a  foot-man  running 
against  time  is  a  foot-race :  but  to  bring  it  within  the  statute,  it 
must  dppear  that  a  person  was  engaged  in  such  game,  and  a 
wager  was  laid  on  his  side.  2  Wils.  36.  But  on  a  wager  between 
two  persons  on  the  lives  of  their  two  fathers,  the  winner  has  been 
allowed  to  maintain  an  action.    Burr.  2802. 

Where  two  persons  played  at  all  fours  for  two  guineas  a  game, 
from  Monday  evening  to  Tuesday  evening,  without  any  inter- 
ruption, except  for  an  hour  or  two  at  dinner,  the  plaintiff  lost  four- 
teen guineas,, for  which  he  brought  his  action  on  stat.  9  Ann.  1. 14. 
and  this  was  held  to  be  one  sitting.  One  time  in  the  act  means 
one  stake  or  bet;  and  is  distinguished  from  one  sitting,  Which 
means  a  course  of  play  where  the  company  never  parts,  though 
the  party  may  not  be  actually  gaming  the  whole  time.  2  Black. 
Refi.  1226. 

On  a  conviction  for  gaming  under  stat.  9  Ann.  c.  14.  the  judg- 
ment is  only  that  the  defendant  is  convicted  i  and  the,  court  cannot 
set  a  fine  of  five  times  the  value,-  but  a  new  action  must  be  brought 
upon  that  judgment  for  the  forfeiture.    2  Stra.  1048. 

The  statutes  against  gaming  have  rendered  it  now  less  fre- 
quently necessary  to  resort  to  courts  of  equity,  which  appear  to 
have  often  interposed,  prior  to  the  stat.  16  Car.  II.  for  the  purpose 
of  restraining  the  winner  from  proceeding  at  law  against  the  loser 
upon  the  security  which  he  had  obtained  for  the  money  won.  See 
14  Vin.  Abr.  8.fil.  1.3.    2  Eq.  Abr.  184.    Chan.  Refi.  47. 

It  is  observable  that  {he  stat.  16  Car.  II.  declares  that  the  con- 
tract for  money  lost  at  pjay,  and  all  securities  given  for  it,  shall  be 
utterly  void ;  but  the  stat.  9  Ann.  confines  itself  to  the  securities 
for  money  won  or  lent  at  play.  Upon  which  it  has  been  determined 
that  though  both  the  security  and  the  contract  are  void  as  to  mo- 
ney wow  at  play,  only  the  security  is  void  as  to  money  lent  at  play : 
and  that  the  contract  remains,  and  the  lender  may  maintain  his 
action  for  it.    2  Burr.  1077.    2  JStra.  1249. 

The  statutes  having  declared  the  security  void,  a  bill  of  ex»- 
change  given  for  money  won  at  play>  cannot  be  recovered  upon, 
even  by  an  endorsee  for  valuable  consideration,, arid  without  notice ; 
the  original  vice  of  the  consideration  affecting  the  security,  even 
in  the  hands  of  an  innnocent  and  bond  fide  holder.  2  Stra.  1155. 
(tougl.  636.  736.  And  it  seems,  that  if  money  be  paid  on  such  so- 
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curity,  it  may  be  recovered  back :  for  payment  under  a  void  se- 
curity cannot  be  supported ;  nor  does  the  limitation  of  three 
months  (within  which  time  the  loser  of  money  actually  paid  at  the 
time  it  is  lost  must  bring  his  action  to  recover  it  back)  extend  to 
payments  on  account  of  such  void  securities.    Ambl.  269. 

For  further  matter  relative  to  gaming,  see  also  this  Diet,  tit 
Lottery,'  Nuisance,  Wager. 

GANG-PAYS,  dies  lustrationis.~]  And  gang-weeks  are  men- 
tioned in  the  laws  of  king  Athehtan.   See  Rogation  Week. 


GAOL  AND  GAOLER. 

Gaola,  Fr.  geole,  i.  e.  caveola,  a  cage  for  birds;  used  metapho- 
rically for  a  prison.]  A  strong  place  or  house  for  keeping  of 
debtors,  &c.  and  wherein  a  man  is  restrained  of  his  liberty  to 
answer  an  offence  done  against  the  laws :  every  county  hath  two 
gaolfy  one  for  debtors,  which  may  be  any  house  where  the'  sheriff 
pleases ;  the  other  for  the  peace  and  matters  of  the  crown>  which 
4s  the  county  gaol. 

I.  Of  Erecting  and  Repairing  Gaols. 

II.  To  what  Place,  and  at  whose  Charge,  Offenders  are  to  be  com- 
mitted ;  and  how  they  are  to  "be  treated  and  regulated. 
III.  Of  the  Offence  of  breaking  Gaol. 

I.  Gaols  are  pf  such  universal  concern  to,  the  public,  that  none 
can  be  erected  by  any  less  authority. than  an  act  of  parliament. 
2  Inst.  705.  All  prisons,  and  gaols, belong  to  the  king,  although 
the  subject  may  have  the  custody  or  keeping  of  them,  2  Inst'. 
100.  589.  It  is  said,  that  none  can  claim  a  prison  as  a  franchise, 
unless  they  have  also  a  gaol  delivery ;  and  that  therefore  the  dean 
and  chapter  of  Westminster,  though  they  have  the  custody  of  the 
Gatehouse  prison,  yet  as  they  have  no  gaol  delivery,  must  send  a 
kalendarof  the  prisoners  to  Newgate.  v  1  Salk.  343.    7  Mod.  31. 

By  stat.  14  Edw.  III.  cap,.  10.  it  is  enacted,  that  the  sheriffs 
shall  have  the  custody  of  the  gaols  as  before,  and  shall  put  in  un- 
der-keepers  for  whom  they  will  answer.  This  statute  is  confirm- 
ed by  stat.  19  Hen.  VII.  cap.  10. 

Although  divers  lords  of  liberties  have  the  custody  of  prisons, 
and  some  in  fee,  yet  the  prison  itself  is  the  king's,  pro  bono  publico; 
and  therefore  it  is  to  be  repaired  at  the  common  charge.  2  Inst. 
589. 

The  lord  of  a  franchise  is  not  as  such  bound  to  repair  a  gaol 
within  it,  but  he  may  be  subject  to  such  a  charge  by  immemorial 
usage.    R.  v.  Exeter,  {Earl,)  6  Term  Rep.  K.  B.  373. 

The  justices,  or  the  greater  number  of  them  within  the 
limits  of  their  commission,  upon  presentment  of  .the  grand-jury  at 
the  assises,  (or  sessions,  stat.  12  Geo.  II.  c.  29.  §  13.)  of  the  insuf- 
ficiency or  inconveniency  of  the  county  gaol,  may  contract  with 
any  person  for  the  building,  finishing  or  repairing  the  same.  Stats. 
11  &  12  Wm.  III.  c  19.  §1,2.  The  expense  thereof  to  be  paid 
by  the  treasurer  out  of  the  general  county  rates,  stat.  12  Geo.  II,, 
§  29.    But  this  (by  said  stat.  11  '&  12  Wm.  III.)  not  to  extend  to 
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-gaols  held  by  inheritance,  nor  to  charge  any  persons  in  any  town 
or  liberty  which  have  common  gaols  for  felons,  and  commissioners 
of  assise  or  gaol  delivery,  with  any  assessment  to  the  making  the 
common  gaol,  of  the  shire. 

By  stat.  24  Geo.  III.  st.  2.  C  54.  the  justices,  at  their  general 
quarter  sessions,  or  the  major  part  of  them,  not  being  less 
than  seven,  on  presentment  made  by  the  grand  jury,  of  the  insuf- 
ficiency, inconveniency,  or  want  of  repair  of  the  gaol,  may  con- 
tract for  the  building,  repairing,  or  enlarging  the  same :  or  for 
erecting  any  new  gaol  upon  any  site  within  two  miles  from  that 
of  the  old  gaol ;  and  in  that  case  for  the  selling  the  old  gaol,  an4 
the  site  thereof,  and  the  materials  and  land  belonging  thereto. 
In  certain  cases  also  justices  may  build  a  new  gaol  in  any  part  of 
the  county  ;  which  is  always  to  be  divided  into  separate  apartments 
with  divers  conveniences  for  the  benefit  of  the  health  and  morals  of 
the  prisoners,  which  are,  enforced  by  stat.  31  Geo.  III.  c.  46. 

II.  Justices  of  peace  may  not  commit  felons,  and  other  crimi- 
nals to  the  counters  in  London,  or  other  prisons,  but  the  common 
gaols i  for  legally  they  cannot  imprison  any  where  but  in  the  com- 
mon gaol.  Co.  Litt.  9.  119.  But  the  house  of  correction,  and 
the  counters  of  the  sheriffs  of  London,  are  the  common  prisons  for 
offenders  for  the  breach  of  the  peace,  &c. 

By  stat.  5  Hen.  IV.  cap.  10,  it  is  enacted,  "  That  none  shall  be 
imprisoned  by  any  justice  of  the  peace,  but  only  in  the  common  gaol, 
saving  to  lords  and  others,  who  have  gaols,  their  franchise  in  this 
•case."  This  statute  is  only  declaratory  of  the  common  law.  2 
Inst.  43. 

But  the  court  of  king's  bench  may  commit  to  any  prison  in  the 
kingdom  which  they  shall  think  most  proper,  and  the  offender  so 
committed  or  condemned  to  imprisonment  cannot  be  removed  or 
bailed  by  any  other  court.  Moor,  666.  fil.,  9 13.  1  Sid.  145.  See 
stat.  31  Car.  II.  c.  2.  §  12. 

AH  the  prisons  in  the  kingdom  are  the  king's  "prisons.  The 
house  of  correction  for  the  county  of  Middlesex,  built  under  stat; 
26  Geo.  III.  c.  55.  and  adapted  to  the  solitary  and  separate  confine- 
ment of  felons,  according  to  the  directions  of  22  Geo.  III.  c.  64. 
and  other  acts,  is  a  legal  prison  for  the  safe  custody  of  persons 
charged  with  high  treason.    8    Term  Reft.  K.  B.  172. 

As  prisoners  ought  to  be  committed  at  first  to  the  proper  pri- 
son, so  ought  tljey  not  to  be  removed  from  thence,  except  in  some 
special  cases.  To  which  purpose,  by  the  said  stat.  31  Car.  II.  c. 
2.  sect.  9.  it  is  enacted,  "  That  if  any  subject  of  this  realm  shall 
be  committed  to  any  prison,  or  in  custody  of  any  officer,  for  any 
criminal  or  supposed  criminal  matter j  he  shall  not  be  removed  into 
the  custody  of  any  other  ;  unless  it  be  by  a  habeas  corftus,  or  Other 
legal  writ ;  or  where  the  prisoner  is  delivered  to  the  constable,  &c. 
to  be  carried  to  some  common  gaol ;  or  where  any  person  is  sent 
by  order  of  any  judge  of  assise,  or  justice  of  the  peace,  to  any  com- 
mon work-house,  or  house  of  correction ;  or  where  the  prisoner  is 
removed  from  one  prison  to  another/  within  the  same  county,  in 
order  to  a  trial  or  discharge  by  due  course  of  law  ;  or  in  case  of  a 
sudden  fire  or  infection,  or  other  necessity ;  upon  pain  that  he 
who  rnakes  out,  signs,,  or  countersigns,  or,  gbeys,  or  executes  such 
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warrant,  shall  forfeit  to  the  party  grieved  one  hundred  pounds  fop 
the  first  offence,  two  hundred  ppunds  for  the  seco/id"  & c.  See  stat. 
19  Car.  II.  cap,  4.  for  empowering  justices  of  the  peace  to  remove 
prisoners  in  case  of  infection. 

By  stat.  11  &  12  Wm.  III.  c.  10.  all  murderers  and  felons  shall 
be  imprisoned  in  the  common  gaol,  and  the  sheriff  shall  have  the 
keeping  of  the  gaol. 

Offenders  committed  to  prison,  are  to  bear  the  charges  of  their 
conveying  to  gaol;  or,  on  refusal,  their  goods  shall  be  sold  for 
that  purpose,  by  virtue  of  a  justice  of  peace's  warrant ;  and  if 
they  have  no  goods,  a  tax  is  to  be  made  *by  constables,  life,  on  the 
inhabitants  of  the  parish  where  the  offenders  were  apprehended.1 
Statv  3  JacA,  cap..  10.  And  by  stat.  27  Geo.  II.  c.  3.  the  expense 
of  conveying  poor  offenders  to  gaol,  or  to  the  house  of  correction, 
shall  be  paid  by  the  treasurer  of  the  county,  except  in  Jlfyddlesex. 

For  the  relief  of  prisoners  in  gaols,  justices  of  peace  in  sessions 
have  power  to  tax  every  parish  in  the  county,  not  exceeding  6s. 
8d.  per  week,  leviable  by  constables,  and  distributed  by  collectors, 
&c.  14  Eliz.  cap.  5.  See  also  stat.  12  Car.  II.  c.  29.  And  by  stat* 
31  Geo.  III.  c.  46.  the  justices  in  sessions  may  order  such  sums 
as  they  shall  think  necessary  to  be  paid  out  of  the  county  rate  to- 
wards assisting  such  prisoners  as  are  not  able  to  work,  or  being 
able,  cannot  procure  employment  sufficient  to  maintain  themselves 
in  food  and  raiment,  and  not  otherwise  provided  for  by  law. 

Various  provisions  have  been,  from  time  to  time,  made  for  the 
relief  of  poor  prisoners,  and  setting  them  to  work.  By  stat,  22 
23  Car.  II.  c.  20.  it  is  enacted,"  That  all  sheriffs,  gaolers,  &c. 
shal(  permit  their  prisoners  to  send  for  necessary  food  where  they 
plea&e,  nor  demand  any  greater  fee  for  their  commitment  or  dis- 
charge, than  what  is  allowable."  Also  it  is  thereby  directed,  that 
an  inquiry  be  made  into  all  charities  given  for  the  benefit  of  poor 
prisoners. 

By  stat.  29  Geo.  III.  c.  67.  every  gpaler  is,  on  forfeiture.,  (of  50h  . 
if  a  county  gaoler,  and  20/.  if  another,)  to  deliver  in  at  the  Michaek 
mas  sessions  yearly,  a  certificate  stating  how  far  the  provisions 
made  by  various  statutes  for  the  benefit  of  prisoners,  are  observ- 
ed in  his  gaol.  The  following  are  the  statutes  to  be  particularized 
in  such  certificate : 

a  The  stat.  22  &  23  Car.  II.  c.  20.  enacts,  thatL felons  and  debt- 
ors shall  be  kept  separate.  Stat.  24  Geo.  II.  c.  40.  enacts,  that  n» 
gaoler  shall  sell,  lend,  use,  give  away,  or  suffer  any  spirituous  liquors 
within  any  gaol ;  and  that  a  copy  of  the  clauses  prohibiting  thereof 
shall  be  hung  up  in  the  gaol.  Stat.  32  Geo,.  II.  c.  28.  enacts,  the 
clerk  of  the  peace  shall  cause  a  list  of  the  fees  payable  by  debtors, 
and  the  rules  and  orders  for  the  government  of  gaols  ancl  prisons, 
to  be  hung  up  in  the  court  where  the  assises  or  sessions  are  held, 
and  send  another  copy  to  the  gaoler,  who  shall  cause  the  same  to 
be  hung  qp  in  a  conspicuous  part  of  the  gaol.    Stat.  13  Geo.  III.  c. 

58.  enacts,  that  clergymen  may  be  provided  to  officiate  in  gaols. 
Stat.  14  Geo.  III.  c.  20.  enacts,  that  persons  acquitted,  or, dischar- 
ged on  proclamation  for  want  of  prosecution,  shall  be  discharged 
immediately  in  open  court  and  without  fee.    Stat.  14  Geo.  III.  c. 

59.  enacts,  that  the  walls  and  ceilings  of  cells  in  gaols  shall  be 
scraped  and white-washed,  at  least  once  a  year :  that  the  cells  shall 
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be  kept  clean  and  supplied  with  fresh  air  by  ventilators,  &c.  that  there 
shall  be  two  rooms  set  apart  for  the  sick — that  a  warm  and  cold 
bath  or  bathing  tubs  shall  be  provided — that  a  surgeon  or  apothe- 
cary shall  be  appointed  with  a  salary— that  this* act  shall  be  hung 
up  in  the  gaol."  And  by  stat.  32  Geo.  III.  c.  45.  prisoners  dis- 
charged may,  on  application,  be  conveyed  to  their  settlement  by  a 
vagrant  pass.    See  tit.  Vagrant. 

Thus  humane  have  the  legislature  continually  shown  themselves, 
in  repeatedly  interfering  for  the  health  and  comfort  of  those  who 
are  considered  generally  as  the  mere  outcasts  of  society ;  to  em- 
ploy them  also  in  useful  industry,  and  thus  turn  their  minds  to 
good  from  evil,  has  been  another  attempt  no  less  praiseworthy 
than  the  former. 

The  justices  in  general  sessions  may  provide  a  convenient  stock 
of  materials  for  setting  poor  prisoners  to  work,  to  be  paid  for  by  the 
treasurer  out  of  the  general  county  rate  :  and  may  pay  and  provide 
fit  persons  to  oversee  and  set  such  prisoners  on  work ;  and  make  the 
orders  needful  as  to  regulating  the  accounts,  for  punishing  ne- 
glects and  abuses,  and  for  bestowing  the  profits  of  their  labour  for 
the  relief  of  the  prisoners.  Stats.  19  Car.  II.  c.  4.  §  1.  12  Geo.  II. 
c.  29.    31  Geo.  III.  c.  46. 

As  to  other  matters  relative  to  the  ease,  or  to  prevent  the  op- 
pression of  prisoners,  see  this  Diet.  tit.  Habeas  Corpus,  Transport* 
ation,  rfrrest;  and  Burn's  Just.  tit.  Gaol. 

III.  The  offence  of  prison-breaking  by  the  common  law,  was  no 
less  than  felony  ;  and  this  whether  the  party  were  committed  in  a 
criminal,  or  civil  case,  or  whether  he  were  actually  within  the 
walls  of  the  prison,  or  only  in  the  stocks,  or  in  the  custody  of  any 
person  who  had  lawfully  arrested  him,  or  whether  he  were  in  the 
king's  prison,  or  one  belonging  to  a  lord,  or  franchise.  2  Inst* 
589,    Staundf.  P.  C.  31.    Oo.  Car.  210. 

But  now,  by  the  stat.  1  Ednu.  II.  stat.  2.  de  frangentibus  firiso- 
natn,  "  None  from  henceforth  that  breaketh  prison  shall  have  judg- 
ment of  life,  or  member,  for  breaking  of  prison  only,  except  the 
.cause  for  which  he  was  taken  and  imprisoned  did  require  such, 
judgment,  if  he  had  been  convicted  thereupon  according  to  the 
law  and  custom  of  the  realm ;  albeit  in  times  past  it  hath  beeii 
used  otherwise."  So  that  to  break  prison  and  escape,  when  one 
is  lawfully  committed  for  any  treason  or  felony,  remains  still  felony, 
as  at  the  common  law :  and  to  break  prison,  (whether  it  be  the 
county  gaol,  the  stocks,  or  other  usual  place  if  security,)  when 
lawfully  confined  upon  any  other  inferior  charge,  is  still  punishable 
as  a  high  misdemeanor  by  fine  and  imprisonment.  4  Comm.  c.  10* 
2  Hawk.  P.  C.  c.  18. 

Any  place  whatsoever,  wherein  a  person  under  a  lawful  arrest 
for  a  supposed  Capital  offence,  is  restrained  from  his  liberty,  whe- 
ther in  the  stocks  or  street,  or  in  the  common  gaol,  or  the  house 
of  a  constable,  or  private  person,  or  the  prison  of  the  ordinary,  is  a 
prison  within  the  statute.  2  Inst.  589.  Dyer,  99.  pU  60.  Crom.  38, 
Cro.  ^r.  210.    Hale's  P.  C.  107.  , 

There  must  be  an  actual  breaking,  for  the  words  felo nice  /regie 
firisonam^  which  are  necessary  in  every  indictment  for  this  offence, 
cannot  be  satisfied  without  some  actual  force,  or  violence  J~  anil 

VoLf  III.  Y 


170 


GAOL  111. 


therefore  if  the  prisoner,  without  the  use  of  any  violent  means,  go 
out  of  the  prison  doors,  which  he  finds  open  by  the  negligence  or 
consent  of  the  gaoler,  or  if  he  escape  through  a  breach  made  by 
others  without  his  privity,  he  is  guilty  of  a  misdemeanor  only,  and 
not  of  felony.   2  Inst.  589.    Hale's  P.  C.  108.    Staundf.  P.  C.  31. 

Nor  will  the  breaking  of  prison,  which  is  necessitated  by  any 
accident,  happening  without  any  default  of  the  prisoner,  as  where 
the  prison  is  fired  by  lightning,  or  otherwise,  without  his  privity, 
and  he  breaks  out  to  save  his  life,  come  withint  he  stat.  Plowd. 
136.  2  Inst,  590.  Hale's  P.  C.  108.  Nor  is  it  felony  to  break 
a  prison,  unless  the  prisoner  escape.  Keilw.  87.  a. 

If  the  imprisoment  be  for  any  offence  made  capital  by  a  subse- 
quent statute,  the  breach  of  prison  is  as  much  within  the  act  of 
1  Edia.  II.  stat.  2.  as  if  the  offence  had  always  been  felony;  but  if 
the  offence,  for  which  a  man  is  committed,  were  but  a  trespass  at 
the  time  when  he  breaks  the  prison,  and  afterwards  become  felony 
by  a  subsequent  matter ;  as  where  one  committed  for  having  dan- 

f erously  wounded  a  man,  who  afterwards  dies,  breaks  the  prison 
efore  he  dies,  the  fiction  of  law  (which  to  many  purposes  makes 
the  offence  a  felony  ab  initio)  shall  not  be  carried  so  far  as  to  make 
the  prison-breach  also  a  felony,  which,  at  the  time  when  it  was 
committed,  was  but  a  misdemeanor.  Hale's  P.  C.  108.  2  Inst. 
591.    Ploivd.  258. 

It  seems  the  better  opinion,  that  if  the  offence,  for  which  the  party 
was  committed,  be  in  truth  but  a  trespass,  the  calling  it  felony  in 
the  mittimus,  will  not  make  the  breaking  of  the  gaol  amount  to 
felony  ;  and  that  on  the  other  side,  if  the  offence  were  in  truth  a 
capital  one,  the  calling  it  a  trespass  in  the  mittimus  will  not  bring 
it  within  the  statute ;  for  the  cause  of  imprisonment  is  what  the 
statute  regards  ;  and  that  is  the  offence^  which  can  neither  be  less- 
ened, nor  increased  by  a  mistake  in  the  mittimus.  But  for  this, 
see  2  Hawk.  P.  C.  c.  *18. 

The  offence  of  breaking  prison  is  but  felony*  whatsoever  the 
crime  were  for  which  the  party  was  committed,  unless  his  intent 
were  to  favour  the  escape  of  others  who  were  committed  for  trea- 
son, for  that  will  make  him  a  principal  in  the  treason*.  2  Hawk.  P<  C.» 
e,  18. 

The  felony  of  breach  of  prison  is  within  clergy,  though  the 
offence  for  which  the  party  was  committed  be  excluded  clergy. 
1  Hale's  H.  P.  C.  612. 

He  that  breaks  prison  may  be^  proceeded  against  for  such  crime 
before  he  be  convicted  of  the  crime  for  which  he  is  committed, 
because  the  breach  of  prison  is  a  distinct  independent  offence; 
but  the  sheriff's  return  of  a  breach  of  prison  is  not  a  sufficient 
ground  to  arraign  a  man,  without  an  indictment.  2  Hawk.  P.  C. 
r.  18. 

It  is  not  sufficient  to  indict  a  man  generally,  for  having  felo- 
niously broken  prisOn  ;  but  the  case  must  be  set  forth  specially,  that  it 
may  appear  he  was  lawfully  in  prison,  and  for  a  capital  offence. 
Hdle's  P.  C.  109.    2  Inst.  591. 

If  A.  arrest  B.  for  suspicion  and  carry  him  to  the  common  gaol, 
and  there  deliver  him ;  if  he  breaks  firison  and  be  indicted  on  it, 
there  must  be  the  following  averments  in  the  indictment;  that 
there  was  a  felony  done,  and  that  A,  having  probable  cause  to  sus- 
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pfeet  B.  had  arrested  and  committed  him,  and  that  he  broke  the 
prison ;  all  of  which  must  be  proved  on  the  trial,.  But  where  a  felon  is 
taken  by  cafiias  and  committed,  and  breaks  prison,  there  needs  no 
such  averment,  &c,  because  all  appears  by  matter  of  record*  2 
Inst.  590.    Hale's  Hist.  P.  C  10. 

For  further  matter  relative  to  Gaols  and  Prisonersy  see  this  Diet, 
tit.  Arrest,  Commitment,  Debtor,  Escape,  Execution,  False  Imprison- 
ment, Insolvent,  Marshalsea,  2  Hawk.  P.  C.  and  the  title  (Gaoler) 
immediately  following. 

GAOLER,  The  master  of  a  prison  ;  one  that  hath  the  custody 
of  the  place  where  prisoners  are  kept.  Sheriffs  must  make  such 
gaolers  for  which  they  will  answer.  But  if  there  be  a  default  in 
the  gaoler,  action  lies  against  him  for  an  eStape,  &c.  2  Inst.  592* 
In  common  cases,  the  sheriff",  or  gaoler,  is  chargeable  at  the  dis- 
cretion of  the  party ;  though  the  sheriff"  is  most  usually  changed. 
He  who  hath  the  custody  of  the  gaol  wrongfully,  or  of  right,  shall 
be  charged  with  the  escape  of  prisoners :  and  if  he  that  hath  the 
.actual  possession  be  not  sufficient,  his  superior  shall  answer.  2 
Hawk.  P.  C. 

It  is  said  that  for  his  own  security  a  gaoler  may  hamper  a  Felon 
with  irons  to  prevent  his  escape.  1  Hale's  H.  P.  C.  661.  Dalt.  c. 
170.  and  that  a  gaoler  is  no  way  punishable  for  keeping  even  a 
debtor  in  irons.  2  Hawk.  P.  C.  But  it  has  been  observed  that 
this  proceeding,  even  in  the  case  of  a  felon,  (much  more  in  that  of 
a  debtor,)  can  only  be  intended  where  the  officer  has  just  reason  to 
fear  an  escape ;  as  where  the  prisoner  is  unruly,  or  makes  any 
attempt  to  that  purpose :  but  otherwise,  notwithstanding  the  too 
common  practice  of  gaolers,  it  seems  alogether  unwarrantable, 
and  contrary  to  the  mildness  and  humanity  of  the  laws  of  England, 
by  which  gaolers  are  fowbidden  to  put  their  prisoners  to  any  pain 
or  torment:  and  Lord  Coke,  2  Inst.  381.  is  express,  that  by  the 
common  law  it  might  not  be  done.  1  H.  H.  601.  And  if  the 
gaoler  keeps  the  prisoner  more  strictly  than  he  ought  of  right, 
whereof  the  prisoner  dieth,  this  is  felony  in  the  gaoler  by  the  com- 
mon law.  And  this  is  the  cause  that  if  a  prisoner  die  in  gaol  the 
coroner  ought  to  sit  upon  him:  and  if  the  death  was  owing  to 
cruel  and  oppressive  usage  on  the  part  of  the  gaoler,  or  any  officer 
of  his,  it  will  be  deemed  wilful  mutder  in  the  person  guilty  of 
such  ddress.  3  Inst.  91.  Post.  321,322.  But  if  a  criminal  en- 
deavouring to  break  the  gaol,  assault  his  gaoler,  he.  may  be  lawful- 
ly killed  by  him  in  the  affray.  1  Hawk.  P.  C.  1  H.  H.  496.  See 
ante,  Gaol  III.  and  this  Diet.  tit.  Escape,  Murder. 

A  person  in  execution  in  the  king's  bench  prison  was  put  in 
irons  by  the  marshal :  and  the  court  ordered  the  marshal  to  keep 
his  prisoner  according  to  law  :  and  in  this  case  they  said  the 
gaoler  might  justify  putting  him  in  irons  if  he  feared  an  escape  ; 
or  if  the  prisoner  was  unruly.  7  Mod.  52.  In  the  second  year 
of  Geo.  II.  Sir  William  Rich  being  laid  in  irons  in  the  fleet  prison, 
had  his  irons  taken  off  by  order  of  the  house  of  commons ;  who 
thereupon  began  an  inquiry  into  the  conduct  of  gaolers,  which 
produced  some  of  the  wholesome  laws  mentioned  hereafter,  and 
under  title  GaoL 

J}y  stat.  14  Edw.  Ill,  cap.  10.  "  if  any  keeper  of  a  prison,  or 
under-keeper,  by  %oo  great  duress  of  imprisonment,  and  by  pain,. 
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make  any  prisoner  that  he  hath  in  his  ward  to  become  an  appel? 
lor  against  his  will,  he  is  guilty  of  felony."    See  tit.  Accessary. 

By  stat.  4  JEdw.  III.  c.  10.  it  is  enacted,  that  the  sheriffs  and 
gaolers  shall  receive,  and  safely  keep  in  prison,  from  henceforth 
such  thieves  and  felons,  by  the  delivery  of  the  constables,  and  town- 
ships, without  taking  any  thing  for  the  receipt;  and  the  justices 
to  deliver  the  gaol  shall  have  power  to  hear  their  complaints)  that 
will  complain  against  the  sheriffs  and  gaolers  in  such  casey  and  more- 
over to  punish  the  sheriffs  and  gaolers,  if  they  be  found  guilty. 

By  stat.  3  Hen.  VII.  c.  3.  the  sheriff  and  every  other  person, 
having  authority  or  power  of  keeping  of  gaol,  or  of  prisoners  for 
felony,  shall  certify  the  names  of  all  prisoners  in  his  custody  to 
the  justices  of  gaol  delivery. 

If  any  person  assault  a  gaoler^  for  keeping  a  prisoner  in  safe 
custody,  he  may  be  fined  and  imprisoned.  1  Hawk.  P.  C.  Where 
a  gaol  is  broken  by  thieves,  the  gaoler  is  answerable ;  not  if  it  be 
broken  by  enemies.    3  Inst.  52. 

It  seems  clearly  agreed,  that  a  gaoler  by  suffering  voluntary 
escapes,  by  abusing  his  prisoners,  by  extorting  unreasonable  fees 
from  them,  or  by  detaining  them  in  gaol  after  they  "have  been 
•legally. discharged,  and  paid  their  just  fees,  forfeits  his  office  j  for 
that  in  the  grant  of  every  office  it  is  implied,  that  the  grantee  exe- 
cute it  faithfully  and  diligently.  Co.  Lilt.  233.  9'  Co.  5.  3  Mod. 
143. 

By  stat.  8  Iff  9  Wm.  III.  c.  27.  the  marshal  of  -the  king's  bench 
and  warden  of  the  fleet  taking  any  reward  to  connive  at  prison- 
ers' escape,  shall  forfeit  500/.  and  their  office,  and  be  rendered  for 
ever  after  incapable  of  executing  any  such  office. 

It  hath  been  resolved,  that  a  forfeiture  by  a  gaoler  who  hath 
but  a  particular  interest,  as  of  him  who  hath  custody  of  a  gaol  for 
life,  or  years, does  not  affect  him  in  remainder,  or  reversion,  who* 
hath  the  inheritance,  but  that  upon  such  forfeiture  his  title  shall 
accrue,  and  not  go  to  the  king.  Poph.  119.  3  Lev.  71.  Raym* 
216.    $  Lev.  288. 

By  stat.  8  b*9  Wm.  III.  c.  27.  it  is  enacted,  that  the  office  ,of 
marshal  of  the  king's  bench,  and  warden  of  the  fleet,  shall  be  exe- 
cuted by  those  who  have  the  inheritance  of  the  said  prisons,  or 
their  deputies,  &c  and  the  profits  of  their  office  may  be  seques- 
tered on  motion  to  the  court  of  B.  R.  to  satisfy  a  judgment  had 
against  them  for  escape. 

By  stat.  3  Geo.  I.  cap.  15.  none  shall  purchase  the  office  of 
gaoler,  or  any  other  office  pertaining  to  the  high  sheriff,  under 
pain  of500/. 

By  stat.-  24  Geo.  III.  st.  2.  ,c.  54.  a  gaoler  shall  not  directly  or 
indirectly  sell  liquors  to  the  "prisoners,  or  keep,  or  be  concerned 
In,  or  benefited  by  any  tap-house,  tap-room,  tap,  or  license  for 
that  purpose,  on  pain  of  10/.  for  each  offence  :  the  justices  in  ses- 
sions may  make  allowance  to  gaolers  in  lieu  of  profits  formerly 
(derived  to  them  from  the  sale  of  liquors. 

•  By  stat.  31  Geo.  III.  c.  46.  §  8.  gaolers  are,  on  the  first  day  of 
every  assises,  to  make  a  return  of  the  size  and  condition  of  gaols, 
the  number  of  prisoners,  &c.  therein.  See  further,  tit.  Gaol.  < 
GAOL  DELIVERY.  The  administration  of  justice  being  Qri- 
i^inally  in  the  crown,  in  former  times  our-  kings  in  person  rotfe 
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through  the  realm  once  in  seven  years,  to  judge  of  and  determine 
erimes  and  offences ;  afterwards  justices  in  eyre  were  appointed ; 
and  since  justices  of  assise  and  gaol  delivery,  isfc.  A  commission 
of  a  gaol  delivery 'is  a  patent  in  nature  of  a  letter  from  the  king 
to  certain  persons,  appointing  them  his  justices,  or  two,  or  three 
of  them,  and  authorizing  them  to  deliver  his  gaol,  at  such  a  place, 
of  the  prisoners  in  it ;  for  which  purpose,  it  commands  them  to 
meet  at  such  a  place,  at  the  time  they  themselves  shall  appoint ; 
and  informs  them  that  for  the  same  purpose  the  king  hath  com: 
manded  his  sheriff  of  the  same  county  to  bring  all  the  prisoners  of 
the  gao.1,  and  their  attachments,  before  them,  at  the  day  appointed. 
Cramp,.  Jurisd,  125.    4  Inst:  168. 

By  stat.  3  Hen.  VII.  c.  3.  those  that  fyave  the  custody  of  gaols 
must  certify  the  names  of  all  the  prisoners  to  the  justices  of  gaol 
delivery,  in  order  to  their  trial  or  discharge,  on  pain  of  51. 

Justices  of  gaol  delivery  are  empowered  by  the  common  law  to 
proceed  upon  indictments  of  felony,  trespass,  &c.  and  to  order 
execution  or  reprieve :  and  they  have  power  to  discharge  such 
prisoners,  as  upon  their  trials  shall  be  acquitted  ;  also  all  such 
against  whom,  upon  proclamation  made,  no  evidence  appears  to 
indict  them  ;  which  justices  of  oyer  and  terminer,  &c.  may  not  (Jo. 
2  Hawk.  P.  C.  But  these  justices  have  nothing  to  do  with  any 
person  not  in  custody  of  the  prison,  except  in  some  special  cases; 
as  if  some  of  the  accomplices  to  a  felony  be  in  such  prison*  and 
some  of  them  out  of  it*  the  justices  may  receive  an  appeal  against 
those  who  are  out  of  the  prison,  as  well  as  those  who  are  in  it; 
which  appeal,  after  the  trial  of  such  prisoners,  shall  be  removed 
into  B.  R.  and  process  issue  from  thence  against  the  rest.  Fitz. 
Coron.  77.  Staundf.  P.  C.  64.  Such  justices  have  no  more  to  do  with 
one  let  to  mainprise,  than  if  he  were  at  large ;  for  such  person  can- 
not be  said  to  be  a  prisoner,  since  it  is  not  in  the  power  of  his  surer 
ties  to  detain  him  in  their  custody :  and  where  any  person  is  bailed 
there  he  is  in  the  custody  of  his  sureties,  and  they  may  detain 
him  where  they  please.  2  Hawk.  P.  C.  25.  Though  per  Holt, 
C.  J.  If  a  person  be  let  to  bail,  yet  he  is  in  law  in  prison,  and  his 
bail  are  his  keepers':  and  therefore  the  justices  of  gaol  delivery 
may  take  an  indictment  against  him,  as  well  as  if  he  was  actually 
in  gaol.  And  they  may  take  indictments  not  only  of  felony,  but 
also  of  high  treason,  if  the  offenders  are  in  prison,  and  try  and 
give  judgment  upon,  them,  like  unto  commissioners  of  oyer  and 
terminer ;  though  it  has  been  formerly  held  otherwise.  2  Hale's 
Hist.  P.  C.  35.  Justices  of  gaol  delivery  may  punish  those  who 
unduly  bail  prisoners ;  as  being  guilty  of  a  negligent  escape. 
Staundf.  P.  C.  77.  25  Edw.  III.  39.  They  are  also  to  punish 
sheriffs  and  gaolers,  refusing  totake  felons  into  their  custody 
from  constables,  Sec.  Stat.,  4  Edw,  III.  c.  10.  and  have  authority  to 
punish  many  particular  offences  by  statute. 

The  granting  a  new  commission  of  gaol  delivery,  or  of  the 
peace,  in  a  town  corporate,  shall  not  avoid  the  former  commission. 
2  8c  3  P.  &  M.  c.  18.  Justices  of  gaol  delivery  may  act  in 
their  counties.  1 2  Geo.  II.  c.  27.  See  tit.  Assise,  Circuits,  Judges, 
Justices. 

GARB,  garba,  from  the  Fr.  garde,  alias  gerbe,  i,  e.  fascis^ 
A  bundle  or  sheaf  of  corn.    Chart,  forest,  cap.  7.   And  in  some 
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places  it  is  taken  for  a  handful,  viz.  garba  aceris  Jit  exitriglntu 
pedis.  Fleta,lib.  2.  cap..  12.  Garba  sagittarum  is  a  sheaf  of  ar- 
rows containing  twenty-four.  Skene. 

GARBALES  DECIM.£,  Tithes  of  corn. 

GARBLE,  Is  to  sever  the  dross  and  dust  from  spice,  drugs, 
&c.  Garbling  is  the  purifying  and  cleansing  the  good  from 
the  bad ;  and  may  come  from  the  Italian  garbo,  i.  e.  finery  or 
neatness and  thence  probably  we  say,  when  we  see  a  man  in  a 
neat  habit,  that  he  is  in  a  handsome  garb.  Cowel. 

GARBLER  of  SPICES,  An  officer  of  antiquity  in  the  city  of 
London,  who  may  enter  into  any  shop,  warehouse,  &c.  to  view  and 
search  drugs  and  spices,  and  garble  and  make  clean  the  same,  or 
see  that  it  be  done.  And  anciently  all  drugs,  &c.  were  to  be 
cleansed  and"  gambled  before  sold,  on  pain  of  forfeiture,  or  the 
value.  By  stat.  6  Ann.  cap,.  16.  this  officer  is  to  be  appointed  by 
the  court  of  lord  mayor,  aldermen  and  common  council,  to  garble 
spices  at  the  request  of  the  owner,  but  not  otherwise. 

GARCIO,  Fr.  gar$on.~\  A  groom  or  servant.  JPla.  Cor.  21 
J£diu.  L  garcio  stola,  groom  of  the  stole  to  the  king :  and  in  the 
Irish  language,  (according  to  Toland,)  garson  is  an  appellative  for 
any  menial  servant.    Rennet's  Gloss. 

GARCIONES,  Servants  who  follow  the  camp.  Ingulph.  886. 
Walsing.  242.  Boys. 

GARD,  GARDIAN,  &c.  See  Guard  and  Guardian. 

GARDEBRACHE,  Fr.  gardebrace.']  An  armour  or  vambrace 
for  the  arm.    Chart.  King  Hen.  V. 

GARDENS.  Robbing  of  orchards  or  gardens,  of  fruit  grow- 
ing therein,  is  punishable  criminally  by  whipping,  small  fines, 
■  imprisonment,  ami  satisfaction  to  the  party  wronged,  according  to 
the  nature  of  the  offence.  See  stat.  43  Etiz.  c.  7.  and  tit.  Black 
Act,  Trees,  Trespass,  Felony. 

GARDEROBE,  gardcroba.']  A  wardrobe;  a  closet  or  small 
apartment,  for  hanging  up  clothes.    See  2  Inst.  255. 

GARDIA,  Is  a  word  used  by  the  feudists  for  custodia.  Lib. 
Feud.  1. 

GARE,  A  coarse  wool,  full  of  staring  hairs,  such  as  grow  about 
the  shanks  of  sheep.    See  stat.  31  Ediv.  111.  cap.  2. 

GARLANDA,  A'chaplet,  coronet,  or  garland*.    Mat.  Paris. 

GARNESTURA,  Victuals,  arms,  and  other  implements  of  war, 
necessary  for  the  defence  of  a  town  or  castle.  Mat.  Paris.  Anp. 
1250. 

To  GARNISH,  To  warn ;  to  garnish  the  heir,'  signifies  in  law 
to  warn  the  heir*    Stat.  27  Eliz.-  cap.  3. 

GARNISHMENT,  Fr.  gamement,  from  garnir,  i.  e.  instruere.'] 
In  a  legal  sense  intends  a  warning  given  to  one  for  his  appearance, 
•for  the  information  of  the  court  and  explaining  a  cause.  For 
example  ;  one  is  sued  for  the  detinue  of  certain  writings  delivered  ; 
and  the  defendant  alleging  that  they  were  delivered  to  him  by  the 
plaintiff,  and  another  person,  upon  condition,  prays  that  the  other 
person  may  be  warned  to  plead  with  the  plaintiff,  whether  the  con* 
dition  be  performed  or  not;  in  this  petition  he  is  said  to  pray  gar- 
nishment; which  may  be  interpreted  either  a  warning  of  that  other, 
or  a  furnishing  the  court  with  all  parties  to  the  action,  whereby  it 
niay  thoroughly  determine  the  cause;  and  until  he  appears  and 
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joins,  the  defendant  is  as  it  were  out  of  the  court.  Cromfi%  Juris.  211. 
Fitz.  N.  B,  106.  A  writ  of  scire  facias  is  to  go  forth  against  the 
other  person  to  appear  and  plead  with  the  plaintiff ;  and  when  he 
comes  and  thus  pleads,  it  is  called^  enter pleader :  if  the  garnishee 
be  returned  scire  feci,  and  make  default,  judgment  will  be  had  to 
recover  the  writings,  and  for  their  delivery,  against  the  defendant; 
and  if  the  garnishee  appears  and  pleads,  if  the  plaintiff  recovers,  he 
shall  have  damages.    Hast.  213.    1  Brownl.  147. 

Garnishment  is  generally  used  for  a  warning ;  as  garnisher  le 
court  is  to  warn  the  court ;  and  reasonable  garnishment,  is  where 
a  person  hath  reasonable  warning.  Kitch.  6.  In  the  stat.  27  Eliz. 
eafi.  3.  we  read,  upon  a  garnishment  or  two  nihils  returned,  &c. 
And  further,  some  contracts  are  naked,  sans  garnement,  and  some 
furnished,  &c.    See  tit.  Int  erf  deafer. 

GARNISHEE,  Such  third  person  or  party  in  whose  hands 
money  is  attached  within  the  liberties  of  the  city  of  London,  by 
process  out  of  the  sheriff's  court ;  so  called,  because  he  hath  had 
garnishment  or  warning,  not  to  pay  the  money  to  the  defendant, 
but  to  appear  and  answer  to  the  plaintiff  creditor's  suit.  Vide 
Attachment  Foreign. 

GARNISTURE,  A  furnishing  or  providing.  Pat.  17  Edw. 
III.     Vide  Garnestura. 

G  ARSUMMUNE,  gersuma,  or  gersoma,  A  fine  or  amerciament. 
Domesday,  Sfielm.  Gloss. 

GARTER,  garterium9  Fr.  jartier,  i,  e.  fieriscelis,  fascia  fioplita- 
Wa.]  Signifies  in  divers  statutes,  and  elsewhere,  a  special  garter, 
be^ng  the  ensign  of  a  noble  order  of  knights,  instituted  by  King 
Edw.  III.  anno  Dom.  1344,  called  knights  of  the  garter  :  it  is  also 
taken  for  the  principal  Ming  at  arms,  among  our  English  heralds, 
attending  upon  the  knights  thereof ;  created  by  King  Hen.  V. 

The'  first  dignity  after  that  of  nobility,  is  that  of  a  knight  of  the 
order  of  Saint  George,  or  of  the  garter.  Indeed,  many  sovereign 
princes  have  been  proud  of  the  order,  and  considered  themselves 
as  highly  honoured  by  our  sovereign's  conferring  it  on  them.  See 
tit.  Knights,  Precedency. 

GARTH,  A  little  back-side  or  close  in  the  north  of  England; 
being  an  ancient  British  word  ;  gardd  in  that  language,  signifying 
garden,  and  pronounced  and  writ  garth  ;  also  a  dam  or  wear,  &c. 

GARTHMAN.  As  there  are  fshgprths  or  wears  for  catching 
of  fish,  so  there  are  garthmen;  for  by  stat.  17  Rich.  II.  c.  9.  it  is  or- 
dained, that  no  fisher  nor  garthman  shall  use  any  nets  or  engines 
to  destroy  the  fry  of  fish,  &c.  This  word  is  supposed  to  be  deri- 
ved from  the  Scottish  gart,  which  signifieth  enforced,  or  compel- 
led,; the  fish  being  forced  by  the  wear  to  pass. in  at  a  loop  where 
they  are  taken. 

GASTALDXJS,  A  governor  of  the  country,  whose  office  was 
only  temporary,  and  who*  had  jurisdiction  over  the  common  peo- 
ple. Blount. 

&ATE,  At  the  end  of  the  names  of  places,  signifies  a  way  or 
path,  from  the  Sax.  geat,  i.e.  porta.  The  custody  of  the  gates  of  the 
city  of  London,  is  granted  to  the  lord  mayor,  &c.  by  Chart.  King 
Hen.  IV.    See  London. 

GAVEL,  Sax.  gafel.~\  Tribute,  toll,  custom  or  yearly  revenue ; 
of  which  we  had  in  old  time  several  kinds,    See  tit.  Gabel. 
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GAVELET,  gaveletum.']  An  ancient  and  special  kind  of  cessavit 
used  in  Kent,  where  the  custom  of  gavelkind  continues,  whereby 
a  tenant,  if  he  withholds  his  rents  and  services  due  to  the  lord, 
shall  forfeit  his  land :  it  was  intended  where  no  distress  could  be 
found  on  the  premises,  so  that  the  lord  might  seize  the  land  itself 
in  the  nature  of  a  distress,  and  keep  it  a  year  and  a  day  ;  within 
„  which  time,  if  the  tenant  came  and  paid  his  rent,  he  was  admitted 
to  his  tenement  to  hold  it  as  before  ;  but  if  not,  the  lord  might 
enter  and  enjoy  the  same.  The  lord  was  to  seek  by  the  award 
of  his  court,  from  three  weeks  to  three  weeks,  to  find  some  dis- 
tress upon  the  land  or  tenement,  until  the  fourth  court ;  and  if 
in  thai  time  he  could  find  none,  at  the  fourth  court  it  was  awarded 
that  the  tenement  should  be  seized  as  a  distress,  and  kept  in  the 
lord's  hands  a  year  and  a  day  without  manuring  ;  and  if  the  tenant 
did  not  in  that  time  redeem  i%  by  paying  the  rent  and  making 
amends  to  the  lord,  the  lord  having  pronounced  his  process  by  wit- 
nesses at  the  next  county  court,  was  awarded  by  his  court  to  enter 
and  manure  the  tenement  as  his  own:  and  if  the  tenant  would  af- 
terwards have  it  again,  he  was  to  make  agreement  with  the  lord*. 
Mtz.  Cess.  60.    Terms  de  Ley, 

Gaveletum  is  as  much  as  to  say  to  cease,  or  to  let  to  pay  the 
rent ;  and  consuetu&i  de  gavelet  was  not  a  rent  or  service,  but  a 
rent  or  service  withheld,  denied  or  detained,  causing  the  forfeiture 
of  the  tenement.  Diet. 

The  word  gavelet  in  its  original  signification  imported  rent: 
tmt  it  means  also  a  process  for  the  recovery  of  rent  peculiar  to 
Kent,  and  London.  The  gavelet  thus  prevailing  by  the  custom  of 
Kent  may  be  used  whether  there  is  a  sufficient  distress  on  the 
land  or  not ;  but  is  restricted  to  gavelkind  tenure.  Robins  on 
Gavelk.  243.  To  London  this  writ  was  given  for  rent-service 
generally  by  stat.  10  £dw.  II.  which  is  therefore  called  the  statute 
of  gavelet.  But  by  the  words  of  the  statute,  this  latter  gavelet 
only  lies  where  the  lord  cannot  obtain  payment  by  distress.  See 
Spelm.  voc.  Gaveletum.     Wright's  Ten.  197. 

This  remedy  of  gavelet  as  well  as  that  of*  cessavit  is  now  fallen 
wholly  into  disuse  ;  nor,  whilst  they  continued  in  use,  were  they  ap- 
plicable, except  where  the  tenure  was  in  fee.  Booth  on  Real  Act.  133. 
See  1  Inst.  142.  n.  2.  and  this  Diet.  tit.  Cessavit,  Distress,  Tenures. 

Gavelet  in  London,  breve  de  gaveleto  in  London,  pro  redditu 
ibidem,  quia  tenementa  fuerunt  indistringibilia.~\  The  writ  used  in 
the  hustings  of  London;  where  the  parties,  tenant  and  demandant, 
appear  by  scire  facias,  to  show  cause  why  the  one  should  not  have 
his  tenement  again  on  payment  of  his  rent,  or  the  other  recover 
the  lands,  on  default  thereof. 

GAVELGELD,  Payment  of  tribute  or  toll.  Mon.AngU  fom.S. 

GAVELKIND. 

A  tenure  or  custom,  annexed  and  belonging  to  lands  in  Kent> 
whereby  the  lands  of  the  father  are  equally  divided  at  his  death 
amojjg  all  his  sons  ;  or  the  land  of  the  brother  among  all  the  bre- 
thren, if  he  have  no  issue  of  his  own.  Litt.  210.  See  tit.  Tenures^ 
III,  12, 
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All  the  lands  in  England,  it  is  said,  were  of  the  nature  of  gavel- 
kind before  the  year  1066,  and  descended  to  all  the  issue  equally ; 
but  after  tne  Conquest  (as  it  is  called)  when  knight -service  was 
introduced,  the  descent  was  restrained  to  the  eldest  son  for  the. 
preservation  of  the  tenure.  Lamb.  167.  3  Salk.  129.  Except  in 
Kent,  for  the  supposed  reason  of  wh^ch  see  Blount  in  v.  Gavelkind, 
who  relates  the  story  of  the  Kentish  men  surrounding  William  I. 
with  a  moving  wood  of  houghs,  and  thus  obtaining  a  confirmation 
of  their  ancient  rights. 

In  the  reign^  of  Hen.  VI.  there  were  not  above  thirty  or  forty 
persons  in  all  Kent  that  held  by  any  other  tenure  than  this  of  ga- 
velkind; which  was  afterwards  altered  upon  the  petition  of  divers 
Kentish  gentlemen,  in  much  of  the  land  of  that  county,  so  as  to 
be  descendible  to  the  eldest  son,  according  to  the  course  of  the 
common  law,  by  the  .stat.  31  Hen.  VIII.  cap,,  3.  Though  the  cus- 
tom to  devise  gavelkind  land,'  and  the  other  qualities  and  customs 
remain,  Co.  Liu.  140.  By  the  stat.  34  &  35  Hen.  VlIL  cap.  26. 
all  gavelkind  lands  in  Wales  were  made  descendible  to  the  heir,  ac- 
cording to  the  common  law  ;  whereby  it  appears,  that  the  tenure 
of  gavelkind  was  likewise  in  that  principality, 

Blackstone  relies  on  the  nature  of  tenure  in  gavelkind  as  a  preg- 
nant proof  that  tenure  in  free  socage  was  a  remnant  of  Saxon  liber- 
ty. It  is  universally  known  what  struggles  the  Kentish  men  made 
to  preserve  their  ancient  liberties,  and  the  success  with  which 
those  struggles  were  attended.  And  as  it  is  principally  here  that 
we  meet  with  the  custom  of  gavelkind,  we  may  fairly  conclude 
that  this  was  a  part  of  those  liberties  ;  agreeable  to  Mr.  Selden's 
opinion  that  gavelkind,  before  the  Norman  Conquest  was  the  gene- 
ral custom  of  the  realm,  The  distinguishing  properties  of  this 
tenure  are  various:  Some  of  the  principal  are  ;  that  the  tenant  is 
of  sufficient  age  to  alien  his  estate,,  by  feoffment,  at  the  age  of 
fifteen.  That  the  estate  does  not  escheat  in  case  of  an  attainder 
and  execution  for  felony.  That  in  most  places  the  tenant  had 
power  of  devising  lands  by  will  before  the  statute  for  that  purpose 
was  made.  Fitz.  J\T.  B.  198.  Cro.  Car.  561.  The  descent  of  the 
lands,  as  above  stated ;  which  was  indeed  anciently  the  most  usual 
course  of  descent  all  over  England;  Glanvilley  /.  7.  c.  3.  though  in 
particular  cases  particular  customs  prevailed. 

These  among  other  properties  distinguished  this  tenure  in  a 
more  remarkable  manner ;  and  yet  it  is  said  to  be  only  a  species 
of  a  socage  tenure,  modified  by  the  custQm  of  the  country ;  the 
lands,  being  holden  by  suit  of  court  and  fealty,  which  is  a  service 
in  its  nature  certain.  Wright,  211.  See  this"  Diet.  tit.  Tenures 
III.  12.  Wherefore  by  a  charter  of  King  John,  Hubert  archbi* 
shop  Of  Canterbury  was  authorized-  to  exchange  the  gavelkind 
tenures  holden  of  the  see  of  Canterbury  into  tenures  by  knight's 
service  :  and  by  the  abovementioned  statute  of  31  Hen.  VIII.  c. 
3.- for  disga veiling  lands  in  Kent,  they  are  directed  to  be  descendi- 
ble, for  the  future,  like  other  lands  which  were  never  holden  by  ser^ 
vice  of  socage.  Now  the  immunities  which  the  tenants  ;n  gavel- 
kind enjoyed,  were  such  as  cannot^  be  conceived  should  be  confer- 
red on  mere  ploughmen  and  peasants  ':,  from  all  which  the  learned 
Commentator  conceives  jt  to  be  sufficiently  clear  that  tenures  in 
free  socage  are  in  general  of  a  nobler  original  than,  is  assigned  by 
Vol.  III.  Z 
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Littleton,  or  after  him  by  the  bulk  of  common  lawyers.  2  Comm. 
84,  85.  c.  6. 

A  father  having  gavelkind  lands,  had  three  sons,  one  of  whom 
died  in  the  life-time  of  his  father,  leaving  issue  a  daughter ;  ant} 
it  was  held,  that  the  daughter  shall  inherit  the  part  of  her  father 
jure  representations,  and  yet  she  is  not  within  the  words  of  the 
custom  of  dividing  the  land  between  the  heirs  male,  for  she 
is  the  daughter  of  a  male  and  heir  by  representation.  1  Sulk.  243. 
The  heir  at  the  age  of  fifteen  years,  it  is  said,  may  give  and  sell 
his  lands  in  gavelkind,  and  shall  inherit.  Co.  Lilt.  111.  The  cus- 
tom of  gavelkind  is  not  altered,  though  a  fine  be  levied  of  the 
lands  at  common  law ;  because  it  is  a  custom  that  runs  with  the 
land.    6  Edw.  VI. 

Land  in  gavelkind  was  devised  to  the  husband  and  wife  for  life, 
remainder  to  the  next  heir  male  of  their  bodies,  &c.  They  had 
three  sons,  and  it  was  adjudged  that  the  eldest  son  should  not 
have  the  whole.  Dyer,  133.  A  donee  in  tail  of  gavelkind  lands 
had  issue  four  sons;  and  it  was  held,  that  all  should  inherit :  but 
if  a  lease  for  life  is  made  of  gavelkind,  remainder  to  the  right 
heirs  of  A.  B.  who  hath  issue  four  sons;  in  this  case,  the  eldest 
^on  shall  inherit  the  remainder,  because,  in  case  of  purchase^ 
there  can  be  but  one  right  heir.  1  Refi.  102.  If  gavelkind  lands 
come  to  the  crown,  and  are  regra^ted  to  holt}  in  cafiite,  &c. 
the  land  shall  descend  to  all  the  heirs  male  as  gavelkind.  Mis. 
Abr.  -895. 

A  wife  shall  be  endowed  of  gavelkind  land,  of  a  moiety  of  the 
land  whereof  her  husband  died  seised,  during  her  widowhood. 
'Co.  Zatt.  111.  And  it  hath  been  adjudged,  that  the  widow  can- 
not have  election  to  demand  her  thirds  or  dower  at  common  law, 
so  as  to  avoid  the  custom,  by  which  she  shall  lose  her  dower, 
if  she  marry  a  second  husband.  Moor,  260.  But  see  1  Leon.  62. 
See  tit.  Dower. 

The  husband  shall  be  tenant  by  the  curtesy  of  half  the  gavelkind 
lands  of  the  wife,  during  the  time  he  continues  unmarried,  with- 
out having  any  issue  by  his  wife ;  but  if  he  marry,,  he  shall  for- 
feit his  tenancy  by  the  curtesy.  Co.  Lit t.  111.  If  the  husband 
had  issue  by  his  wife,  and  she  die,  he  shall  be  tenant  by  the  cur- 
tesy of  the  whole  land ;  and  though  he  marry,  he  shall  not  forfeit 
his  tenancy.    Mich.  21  Car.  B.  R.    1  LUL  Abr.  649. 

It  was  formerly  supposed,  that  although  a  father  was  attainted  of 
treason  or  felony,  the  heir  of  gavelkind  land  should  inherit,  for  the 
custom,  as  said,  was^  "  the  father  to  the  bough  and  the  son  to  the 
plough."  Doct.  &  Stud.  c.  10.  But,  it  has  been  held,  that,  in  mat- 
ters of  treason,  which  strike  at  the  foundations  of  policy  and  go- 
vernment, even  gavelkind  lands  are  forfeitable,  and  always  were. 
See  tit.  Forfeiture. 

A  rent  in  fee  granted  out  of  gavelkind  lands,  shall  descend  in 
gavelkind  to  all  the  heirs  male,,as  the  lands  would  have  done  ;  it 
being  of  the  same  nature  with  the  land  itself.  2  Lev.  138.  1 
Mod.  97. 

All  lands  in  Kent  shall  be  taken  to  be  gavelkind,  except  those 
which  are  disgavelled  by  particular  statutes.  1  Mod.  98.  If  lands 
are  alleged  to  be  in  Kent,  it  shall  be  intended  that  they  are  gavel- 
kind;  if  the  contrary  doth  not  appear,    2  Sid.  153.   By  Hale,  Ch. 
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J.  gavelkind  law  is  the  law  of  Kent,  and  is  never  pleaded,  but  pre- 
sumed; and  it  has  been  held,  that  the  superior  courts  may  take 
notice  of  gavelkind  generally  without  pleading  :  though  not  of  the 
special  custom  of  devising  it,  which  ought  to  be  pleaded  specially. 
1  Mod.  98.    Cro.  Car.  465.    Lutiv.  236.  754. 

The  gavelkind  descent  of  lands  in  Ireland  was  an  incident  to 
the  custom  of  tanistry  :  and  as  such  fell  to  the  ground  with  its 
principal,  in  consequence  of  a  solemn  judgment  against  the  latter 
in  a  case,  ann.  5  Jac.  L  See  Dav.  Rep.  28.  But  in  the  reign  of 
Queen  Anne,  the  policy  of  weakening  the  Roman  Catholic  interest 
in  Ireland  was  the  cause  of  an  Irish  statute  to  make  the  lands  of 
papists  descendible  according  to  the  gavelkind  custom,  unless  the 
heir  conformed  within  a  limited  time.  See  Rob.  on  Gavelk.  c.  17. 
However,  now,  by  an  Irish  statute  of  the  present  reign,  ,(17  &  18 
Geo.  III.  c.  49.)  the  descent  of  the  lands  of  papists  is  again  re-  * 
duced  to  the  course  of  the  common  law.    1  Inst.  176.  n.  1. 

GAVELMAN,  A  tenant  liable  to  tribute-  Spmner  of  Gavelkind, 
fi.  33.  And  hence  gavelkind  has  been  thought  to  be  land  in  its  na- 
ture taxable.    Blount.    See  Tenures  III.  12.  ' 

GAVELMED,  the  duty  or  work  of  mowing  grass,  or  cutting 
of  meadow  land,  required  by  the  lord  from  his  customary  tenants ; 
Consuetudo  falcandi  que  vacatur  gavelmed.  Somn. 

GAVELCESTER,  Sax.  sectarius  vectigalis\]  A  certain  mea- 
sure of  rent-ale  :  and  among  the  articles  to  be  charged  on  the  stew- 
ards and  bailiffs  of  the  manors  belonging  to  the  church  of  Canter- 
bury in  Kent,  according  to  which  they  were  to  be  accountable, 
this  of  old  was  one ;  de  gavelcester  cujuslibet  bracini  braciati  infra 
liber tatem  maneriorum,  viz.  unam  lagenam  et  dimidiam  cervisia. 
This  duty  elsewhere  occurs  under  the  name  of  tolcester;  in  lieu 
whereof  the  abbot  of  Abingdon  was  wont  of  custom  to  receive  the 
penny  mentioned  by  Seldch  in  his  dissertation  annexed  to  Fleta, 
cap,-  8.  Nor  does  it  differ  from  what  is  called  oak  gavel  in  the 
glossary  at  the  end  of  Hen.  I.   Eaiu's  Sax.  Diet. 

GAVEL  WERK,  Sax.']  Was  either  manu  ofiera,  by  the  hands 
and  person  of  the  tenant,  or  carro/tera,  by  his  carts  or  carriages. 
Phillips  of  Purvey. 

GAUGETUM,  A  gauge  or  gauging,  done  by  the  gauger;  and 
the  true  English  gauge  is  mentioned  in  Rot.  Pari.  32  Ediv.  I. 

GAUGER,  gaugeator,  Fr.gauchir,  i.  e.  in  gyrum  torquere.~]  An 
officer  appointed  by  the  king,  to  examine  all  tuns,  pipes,  hogs- 
heads, barrels  and  terces  of  wine,  oil,  honey,  Sec.  and  to  give 
them  a  mark  of  allowance,  as  containing  lawful  measure,  before 
they  are  sold  in  any  place  :  and  because  his  mark  is  a  circle  made 
with  an  iron  instrument  for  that  purpose,  it  seems  to  have  its 
name  from  thence.  Of  this  officer  and  His  office,  there  are  many 
statutes ;  as  by  stat.  27  Edw.  III.  cap..  8.  all  wines,  &c.  imported, 
are  to  be  gauged  by  the  king's  gaugers,  or  their  deputies.  By 
stat.  31  Edw'.  III.  c.  5.  selling  wine  before  gauged,  incurs  forfeit- 
ure of  the  value  j  and  by  stat.  23  Hen.  VI.  cap.  1 5.  the  gauge- 
penny  is  to  be  paid  gaugers,  on  gauging  wines.  The  stat.  31  Eliz. 
c.  8.  ordained  that  beer,  8cc.  imported,  shall  be  gauged  by  the 
master  and  wardens  of  the  coopers'  company.  See  stat.  12  Car. 
II.  c.  4. 

The  wardens  of  the  coopers  shall  attend  to  gauge  vessels 
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upott  request.  23  Hen.  VIII.  t.  4.  Gaugers  may  take  samples 
Hot  exceeding  half  a  pint,  32  Geo.  II.  c.  29.  See  tit.  Brewery 
Mxcise. 

GEASPECIA.  In  a  charter  of  the  privileges  of  Newcastle 
upon  Tyne,  renewed  anno  30  Elit.  we  find  sturgiones,  porpeciae, 
(l.  e.  porpoises,)  delphinos,  ge^aspecia,  viz.  grampois,  &c. 

GEBURSCIP,  geburscipa.~]  Neighbourhood  or  adjoining  district. 
JLeg.  Edtv.  Confess,  cap,.  1. 

GEBURUS,  A  country  inhabitant  of  the  same  gebureship,  or 
village  ;  from  the  Sax.  gebure,  a  carl  ploughman,  or  farmer. 
Cotvel. 

GELD;  geldum  mulcta;  compensatio  delicti  et Jiretium  reiJ]  Hence, 
in  our  ancient  laws,  wergeld  or  weregild  was  used  for  the  value 
or  price  of  a  man  slain ;  and  or/geld  of  a  beast :  likewise  money 
or  tribute ;  for  it  is  said,  et  sint  quieti  de  geldis,  danegeldis,  horn- 
geldis,  blodwita,  &c.  Chart.  Rich.  II.  Priorat.  de  H.  in  Devon. 
Pat.  5  Ediv.  IV.  Angeld  is  the  single  value  of  a  thing ;  twigeld, 
double  value,  &c. 

GELD  ABLE,  geldabilis.']  That  is  liable  to  pay  tax  or  tribute. 
Camden  dividing  Suffolk  into  three  parts,  calls  the  first  geldable, 
because  subject  to  taxes ;  from  which  the  other  two  parts  were 
exempt,  as  being  ecclesia  donate.  The  word  is  mentioned  in  the 
stat.  27  Hen.  VIII.  tap.  26.  But  in  an  old  MS<  it  is  expounded  to 
be  that  land,  or  lordship,  which  is  "  sub  districtione'  curia  vicecom" 
2  Inst.  701. 

GEMOTE,  Sax.  i.  e.  conventus.]  An  assembly.  Leg.  Edw. 
Confess,  cap..  35.  See  Alderman,  Ealdorman,  F'olcmote,  Mote,  Wit- 
tenagemote,  Parliament. 

GENEATH,  -villanus  :  regis  geneath,  is  the  king's  villain.  LL. 
Tna,  MS.  cafi.  19. 

GENERAL  ISSUE,  Is  a  plea  to  the  fact  of  not  guilty,  in  cri- 
minal cases,  in  order  to  trial  by  the  country,  or  by  peers,  &ck 
H.  P.  C.  254.  In  civil  suits,  there  are  various  pleas,  which  are 
general  issues,  according  to  the  species  of  the  action,  as  in  tres- 
pass, not  guilty,  in  case  on  promises,  non  assumpsit,  &c.  See  tit. 
Pleading. 

GENERATIO.  When  an  old  abbey,  or  religious  house  had 
spread  itself  into  many  colonies,  or  depending  cells,  that  issue  or 
offspring  of  the  mother  monastery  was  called  generation  quasi  proles 
et  sobole^s  matricis  domjis.    Annal.  Wa-verl.  1232. 

GEN£RALE.  The  single  commons,  or  ordinary -provision  of 
the  religious,  were  termed  generate,  as  their  general  allowance, 
distinguished  from  their  pietanti'a,  or  pittances;  which  on  extra- 
ordinary occasions  were  thrown  in  as  over  commons.  These  are 
described  amongst  other  customs.  Cartular.  Glaston,  MS.fbl.  10. 

GENERALS  OF  ORDERS,  Chiefs  of  the  several  orders  of 
monks,  friars,  and  other  religious  societies. 

GENEVA,  A  strong  water  or  spirit.    Vide  Distillers. 

GENTLEMAN,  generosus.~]  Is  compounded  of  two  languages, 
from  the  Fr.  gentil,  i.  e.  hones  tug,  vel  honesto  loco  natus,  and  the 
Sax.  mon,  a  man  ;  thus  meaning  a  man  well  born.  The  Italians 
call  those  gen  til  homini  whom  we  style  gentleman:  the  French 
(heu  quantum  mutati .')  under  their  ancient  monarchy,  distinguished 
such  by  the  name  of  gentilhomme;  and  the  Spaniards  keep  up  to 
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the  meaning  of  the  word,  casing  him  hidalgo  or  hijja  d*alga,  who 
is  the  son  of  a  man  of  account ;  so  that  gentlemen  are  such  whom 
their  blood  or  race  doA  make  known. 

Under  the  denomination  of  gentlemen,  are  comprised  all  above 
yeoman ;  whereby  noblemen  are  truly  called  gentlemen.  Smith 
de  Rep.  Aug-,  lib.  l,cc.  20,  21.  A  gentleman  is  generally  defined 
to  be  one,  who,  without  any  title,  bears  a  coat  of  arms,  or  whose 
ancestors  have  been  freemen;  and  by  the  coat  that  a  gentleman 
giveth,  he  is  known  to  He,  or  not  to  be,  descended  from  those  of 
his  name  that  lived  many  hundred  years  since. 

There  is  said  to  be  a  gentleman  by  office,  and  in  reputation,  as 
well  as  those  that  are  born  such.  2  Inst.  668.  And  we  read  that 
J.  Kingston  was  made  a  gentleman  by  King  Richard  II.  Fat.-  13 
Rich.  II.  par.  1,  Gentilis  homo  for  a  gentleman,  was  adjudged  a 
good  addition.  Hil.  27  Edtv.  III.  But  the  addition  of  esquire,  or 
gentleman,  was  rare  before  1  Hen.  V.  though  that  of  knight  is 
very  ancient.    2  Inst.  595.  667.    See  tit.  Precedency. 

GENTLEWOMAN,  generosa.']  Is  a  good  addition  for  the 
estate  and  degree  of  a  woman,  as  generosus  is  for  that  of  a  man  ; 
and  if  a  gentlewoman  be  named  spinster  in  any  original  writ,  ap- 
peal, &c.  it  hath  been  held  that  she  may  abate  and  quash  the  same. 
2  Inst.  668.  But  it  seems  that  sfiinster  is  in  general  a  good  addi- 
tion for  an  unmarried  woman,  as  single  woman  is,  for  one  who  be- 
ing unmarried  hath  had  a  bastard. 

GENTILITY,  gentilitas7\  Is  lost  by  attainder  of  treason,  or 
felony,,  by  which  persons  become  base  and  ignoble,  &c. 

GENU.  A  generation.  Successit  Ethelbaldo  Offa  quint'a  genu. 
Malmsb.  lib.  1.  c.  4. 

GENUS,  Lat.]  The  general  stock,  extraction,  Sec.  as  the  word 
office  in  law  is  the  genus  or  general ;  but  the  sheriff,  Sec.  is  the 
species  of  it,  or  particular.    2  Lill.  Abr.  528. 

Genus,  among  metaphysicians  and  logicians,  denotes  a  number 
of  beings,  which  agree  in  certain  general  properties,  common  to 
them  all;  so  that  a  genus  is,  in  fact,  only  an  abstract  idea,  express- 
ed by  some  general  name  or  term,  or  rather  a  general  name  or 
term,  to  signify  what  is  called  an  abstract  idea. 

GEORGE  NOBLE,  A  piece  of  gold,  current  at  six  shillings 
and  eight-pence,  in  the  reign  of  King  Hen.  VII.  Loivndes-s  Essay 
upon  Coins,  /t.  41. 

GEORGIA,  In  America,  its  colony  established,  by  stat.  6  Geo. 
II.  c.  25.  §  7.    See  tit.  Plantations. 

GERSUMA,  See  Garsummune. 

GESTIO  fro  BLerede.  Behaviour  as  heir.  That  conduct  by 
which  the  heir  renders  himself  liable  to  the  debts  of  the  ancestor. 
This  may  be  by  taking  possession  of  title  deeds,  receiving:  rent, 
&c.    Scotch  Diet. 

GESTU  et  FAMA,  An  ancient  writ  where  a  person's  good 
behaviour  was  impeached,  now  out  of  use.  Lamb.  Eirhu  lib.  4. 
cap.  14.    See  Surety  for  the  Peace. 

GEWINEDA,  Sax.]  The  public  convention  of  the  people,  to 
decide  a  cause  }  et  pax  quam  aldermanus  regis  in  quinque  bergo- 
rum  gewineda  dabit  emendaiur  12  libris.  LL.  iEtheJred,  cap.  1. 

GEWITNESSA,  The  giving  of  evidence.  Leg.  Ethel,  cap.  I. 
apud  Brompton. 
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GIFT,  donum  donatio.']  A  conveyance  which  passeth  either 
lands  or  goods.  A  gift  is  of  a  larger  extent  than  a  grant,  being 
applied  to  things  moveable  and  immoveable  ;  yet  as  to  things  im- 
moveable, when  strictly  taken,  it  is  applicable  only  to  lands  and  te- 
nements given  in  tail ;  but  gifts  and  grants  are  said  to  be  alike  in 
nature  and  often  confounded.    Wood* 8  Inst.  260. 

The  conveyance  of  lands  by  gift  is  properly  applied  to  the  cre- 
ation of  an  estate-tail,  as  feoffment  is  to  that  of  an  estate  in  fee,  and 
lease  to  that  of  an  estate  for  life  or  years.  It  differs  in  nothing 
from  a  feoffment  but  in  the  nature  of  the  estate  passing  by  it ;  for 
the  operative  words  of  conveyance  in  this  case  are,  do,  or  dedi— 
I  give,  or  have  given;  and  gifts  in  tail  are  equally  imperfect  with- 
out livery  of  seisin  as  feoffments  in  fee-simple.  Lite.  §  59.  And 
this  is  the  only  distinction  that  Littleton  seems  to  take  when  he 
says,  "  it  is  to  be  understood  that  there  is  feoffor  and  feoffee ;  do- 
nor and  donee  ;  lessor  and  lessee."  Litt.  §  57.  viz,  feoffor  is  applied 
to  a  feoffment  in  fee-simple ;  donor  to  a  gift  in  tail ;  and  lessor  to 
a  lease  for  life  or  years  or  at  will.  In  common  acceptation,  gifts 
are  frequently  confounded  with  grants.  See  tit.  Grants  2  Comm* 
316.  c.  20. 

Gifts  or  grants  for  the  transferring  of  fiersonal  firofierty  are  thus 
to  be  distinguished  from  each  other :  that  gifts  are  always  gratu- 
itous ;  grants  are  upon  some  consideration  or  equivalent ;  and  they 
may  be  divided  with  regard  to  their  subject  matter  into  gifts  or 
grants  of  chattels  real,  and  gifts  or  grants  of  chattels  personal. 
Under  the  former  head  may  be  included  all  leases  for  years  of , 
land,  assignments  and  surrenders  of  these  leases,  and  all  the  other 
methods  of  conveying  an  estate  less  than  freehold.  See  this  Diet. 
tit.  Deed,  .Conveyance,  Estate.  These,  however,  very  seldom 
carry  the  outward  appearance  of  a  gift,  however  freely  bestowed* 
being  usually  expressed  to  be  made  in  consideration  of  blood  or 
natural  affection  ;  or  of  5*.  or  10*.  nominally  paid  to  the  grantor ; 
and  in  case  of  leases,  always  reserving  a  rent,  though  it  be  but  a 
pepper  corn  ;  any  of  which  considerations  will  in  the  eye  of  the 
law  convert  the  gift,  if  executed,  into  a  grant;  if  not  executed, 
into  a  contract.    2  Comm.  440.  c.  30. 

Grants  or  gifts  of  chattels  personal  are  the  act  of  transferring  the 
right  and  the  possession  of  them,  whereby  one  man  renounces^  and 
another  immediately  acquires,  all  title  and  interest  therein  ;  which 
may  be  done  either  in  writing  or  by  word  of  mouth,  attested  by 
sufficient  evidence,  of  which  the  delivery  of  possession  is  the 
strongest  and  most  essential.  But  this  conveyance,  when  merely 
voluntary,  is  somewhat  suspicious,  and  is  usually  construed  to  be 
fraudulent,  if  creditors  or  others  become  sufferers  thereby ;  and 
particularly,  by  stat.  3  Hen.  VII.  c.  4.  all  deeds  of  gift  of  goods, 
made*in  trust  to  the  use  of  the  donor,  shall  be  void,  because  other- 
wise persons  might  be  tempted  to  commit  treason  or  felony  with- 
out danger  of  forfeiture ;  and  the  creditors  of  the  donor  might 
also  be  defrauded.  And  by  stat.  13  Eliz.  c.  5.  every  grant  or  gift 
of  chattels  as  well  as  lands,  with  an  intent  to  defraud  creditors  or 
others,  shall  be  void  as  against  such  persons  to  whom  such  fraud 
would  be  prejudicial,  but  as  against  the  grantor  or  giver  himself, 
shall  stand  good  and  effectual ;  and  all  persons,  partakers  in,  or 
privy  to  such  fraudulent  grants,  shall  forfeit  the  whole  value  of  the 
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goods,  one  moiety  to  the  king,  and  the  other  to  the  party  grieved; 
and  also  on  conviction  suffer  half  a  year's  imprisonment.  See  3 
Rep..  82.  and  this  Diet.  tit.  Fraud. 

A  true  and  proper  gift  or  grant  is  always  accompanied  with  de- 
livery of  possession,  and  takes  effect  immediately ;  as  if  A.  gives 
to  B.  100/.  or  a  flock  of  sheep,  and  puts  him  in  possession  of  them 
direc,tly,  it  is  then  a  gift  executed  in  the  donee  ;  and  it  is  not  in 
the  donor's  power  to  retract  it,  though  he  did  it  without  any  con- 
sideration or  recompense ;  Jenk.  109.  unless  it  be  prejudicial  to 
creditors,  or  the  donor  were  under  any  legal  incapacity,  as  infancy, 
coverture,  duress,  or  the  like;  or  if  he  were  drawn  in,  circum- 
vented, or  imposed  upon,  by  false  pretences,  ebriety  or  surprise. 
But  if  the  gift  does  not  take  effect  by  delivery  of  immediate  pos- 
session, it  is  then  not  properly  a  gift  but  a  contract;  and  this  a 
man  cannot  be  compelled  to  perform,  but  upon  good  and  sufficient 
consideration.  2  Comm.  441.  c.  30.  See  this  Diet.  tit.  Assumpsit^ 
Consideration,  Contract. 

A  gift  may  be  by  deed,  in  word,  or  in  law :  all  goods  and  chat- 
tels personal  may  be  given  without  deed,  except  in  some  special 
cases;  and  a  free  gift  is  good  without  a  consideration.  Perk. 
57.  1 

Whenever  any  gift  shall  be  made,  in  satisfaction  of  a  debt,  it  is 
proper  to  make  it  in  a  public  manner  before  neighbours,  that  the 
goods  and  chattels  be  appraised  to  the  full  value,  and  the  gift 
expressly  made  in  satisfaction  of  the  debt ;  and  that  on  the  gift, 
the  donee  take  possession  of  them,  &c.  Mob.  230.  See  tit* 
Fraud. 

If  a  man  intending  to  give  a  jewel  to  another,  say  to  him,  Here 
I  give  you  my  ringtvith  the  ruby  in  it,  tsfc.  and  with  his  own  han<^ 
delivers  it  to  the  party,  this  will  be  a  good  gift ;  notwithstanding 
the  ring  bear  any  other  jewel,  being  delivered  by  the  party  him- 
self, to  the  person  to  whom  given.  And  if  a  person  give  a  horse 
to  another,  being  present,  and  bid  him  take  the  horse,  though  he 
call  the  man  by  a  wrong  name,  it  will  be  a  good  gift ;  but  it  would 
be  otherwise  if  the  horse  were  delivered  for  the  use  of  another 
person,  being  absent :  there  a  mistake  of  the  name  would  alter 
the  case.  Bac.  Max.  87.  A  gift  must  be  certain ;  therefore  to 
give  or  grant  another  his  horses  or  cows,  that  may  be  spared,  will 
be  void  ;  though  if  \one  give  to  A.  B.  his  horse,  or  his  cow,  he 
may  take  which  he  will.    Bro.  Done,  90. 

As  to  gifts  in  law,  when  -a  man  is  married  to-a  woman,  all  her 
goods  and  chattels  by  gift  in  law  become  the  husband's  ;  but  then 
he  is  liable  for  her  debts  ;  so  if  a  man  is  made  executor,  the  law 
gives  him  all  the  goods  and  chattels  of  the  testator,  subject  to  his 
debts.    1  Inst.  35 1.    See  tit.  Baron  and  Feme,  Executor. 

If  a  person  make  a  suit  of  cloth§s  for  another,  and  put  it  upon 
him  to  use  and  wear,  this  will  be  a  gift  or  grant  in  law.  of  the  ap- 
parel made.  Co.  Lift.  351.  This  must  Wan  if  there  was  not  any 
employment,  and  if  the  tailor,  therefore,  meant  to  give  the 
clothes. 

A  man  by  deed  did  give  and  grant,  bargain  and  sell,  alien,  en- 
feoff, and  confirm  to  his  daughter  certain  lands  \  but  no  consider- 
ation of  money  was  mentioned,  nor  was  the  deed  enrolled ;  there 
was  likewise  no  consideration  of  natural  affection  expressed,  (other 
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than  what  was  implied  in  naming  the  grantee  his  daughter,)  and 
there  was  no  livery  endorsed,  or  any  found  to  have  been  made ; 
nor  was  the  daughter  in  possession  at  the  time  of  the  deed  made ; 
and  in  B.  R.  it  was  adjudged  by  the  court  that  the  deed  was  good, 
and  carried  the  estate  to  the  daughter  by  way  of  covenant  to  stand 
seised,  &c.    1  Mod.  157. 

The  words  give  and  grant,  in  deeds  of  gift,  8cc.  of  things  which 
lie  in  grant,  will  amount  unto  a  grant,  a  feoffment,  a  gift,  release, 
confirmation  or  surrender,  at  the  election  of  the  party,  and  may 
be  pleaded  as  a  gift,  or  grant,  release,  &c.  at  his  election.  Co.  Liu. 
30 1 .  And  words  shall  be  marshalled  so  in  gifts  and  grants,  that 
where  they  cannot  take  effect  according  to  the  letter,  the  law  will 
make  such  construction  as  that  the  gift  by  possibility  may  take  ef- 
fect '•  benigne  sunt  interfiretationes  chartarum firofiter  simplicitatem 
laicorum.  Co.  Litt.  183.  If  a  person  gives  or  grants  land,  and 
does  not  say  in  what  parish  or  county  it  lies,  yet  if  there  be  any 
other  thing  to  describe  it,  as  lately  belonging  to  such  a  person, 
&c.  or  other  circumstantial  matter,  it  may  be  averred  where  the 
land  lieth,  and  so  the  gift  be  good.  Bro.  Grant?  53.  9  Rep.  47. 
All  corporeal  and  immoveable  things  that  lie  in  livery,  such  as  ma- 
nors, messuages,  cottages,  lands,  woods,  and  the  like,  may  be 
given  and  granted  in  fee,  for  life,  or  years  at  first;  and  be  assigna- 
ble over  after,  from  man  to  man  in  infinitum.  1  Roll.  Abr.  44* 
And  where  a  man  gives  and  grants  wood  to  another  on  his  lands, 
or  205.  for  it  to  be  received  out  of  the  same  lands,  &c.  here  the 
wood  passes  by  the  gift  presently,  with  power  to  choose  to  have 
the  money.  1  Roll.  Abr.  47.  A  deed  of  gift  of  lands  or  goods 
may  be  made  upon  condition ;  and  on  a  gift  or  sale  of  goods,  the 
delivery  of  6d.  or  a  spoon,  &c.  is  a  good  seisin  of  the  whole.  Woad*s 
Inst.  234.  See  tit.  Conveyance,  Fraud,  Deed,  Grant,  Estate,  Li- 
mitation, &c. 

GIFTA  AQU.&,  The  stream  of  water  to  a  mill.  Mon.  Angl. 
torn.  3. 

GIGMILLS,  A  kind  of  fulling  mills  for  fujling  and  burling  of 
woollen  cloth,  prohibited  by  stat.  5  and  6  Ed<w.  VI.  c.  22.  See 
Woollen  Manufactures. 

GILD,  A  fraternity  or  company,  &c.    See  Guild. 

GILDA  MERCATORIA,  A  mercantile  meeting  or  assembly. 
If  the  king  grants  to  a  set  of  men  to  have  gildam  mercatoriam, 
this  is  alone  sufficient  to  incorporate  and  establish  them  for  ever. 
10  Refi.  30.    1  Roll.  Abr.  513.    See  tit.  Corporation,  Guild. 

GILDING  METALS.  By  certain  ancient  statutes,  now  ob- 
solete, the  gilding  any  metal  but  silver,  and  church  ornaments ; 
or  silvering  any  thing  except  the  apparel  of  peers,  gcc.  and  metal 
for  knights*  spurs,  is  liable  to  forfeiture  of  ten  times  the  value,  and 
a  year's  imprisonment.  None  shall  gild  rings  or  other  things 
made  of  copper  or  latten,  on*  pain  to  forfeit  Si.  to  the  king?  and 
damages  to  the  party  deceived.  For  gilding  silver  wares,  no  per- 
son may  take  above  4s.  8d.  for  a  pound  of  troy  weight,  under  pe- 
nalties. Stats.  5  Ben.  IV.  c.  13.  2  Hen.  V.  c.  4.  8  Hen.  V.  c. 
3.    See  tit.  Gold  Lace,  Goldsmiths.. 

GISARMS,   or  GUISARIVXES,  A  halbert  or  hand-ax,  from 
the  Lat.  bis  arma,  because  it  wounds  on  both  sides.  Skene— Sfielm. 
It  is  mentioned  in  the  stat.  13  Edw.  I.  c.  6. 
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GIST  of  ACTION,  From  the  Fr.  gist,  is  the  cause  for  which 
the  action  lieth  ;  the  ground  and  foundation  thereof,  without  which 
it  is  not  maintainable.    5  Mod.  305.    See  tit.  Action. 

GLADIOLUM,  A  little  sword  or  dagger  ;  also  a  kind  of  sedge. 
Mat.  Paris.  1206. 

GLADIUS.  Jus  gladii,  is  mentioned  in  our  Latin  authors,  and 
the  JVorman  laws$  it  signifies  a  supreme  jurisdiction.  Cambd. 
And  it  is  said  that  from  hence,  at  the  creation  of  an  earl,  he  is 
gladio  succinctus;  to  signify  that  he  had  a  jurisdiction  over  the 
County  of  which  he  was  made  earl.    See  Pleas  of  the  Sword. 

GLAIRE,  FrS]  A  sword,  lance,  or  horseman's  staff.  Gleyre  was 
one  of  the  weapons  allowed  the  contending  parties  in  a  trial  by 
combat.    Orig*  Jurisd.  79. 

GLASS.  Certain  duties  granted  on  all  glass  ware,  &c.  by  stat.  6 
&  7  Wm.  III.  which  duties  were  continued  for  ever  by  a  subsequent 
act;  but  were  afterwards  taken  off  by  stat.  10  8c  11  Wm.  III.  c. 
18.  Various  internal  duties  of  excise  have  from  time  to  time 
been  laid  on  glass  and  glass  manufactures,  and  all  works  and  ma- 
nufactures of  glass  are  subjected  to  strict  regulation.  See  the 
stat.  35  Geo.  III.  c.  114.  and  45  Geo.  III.  c.  30.  §  10.  Equivalent 
duties  of  customs  are  imposed  on  all  glass  imported,  the  packages 
containing  which  are  particularly  denned  by  38  Geo.  III.  c.  33.  § 
6.  By  13  Geo.  III.  c.  38.  and  38  Geo.  III.  c.  xvii.  a  plate-glass  com- 
pany^ is  incorporated  in  Great  Britain. 

GLASS-MEN,  Are  reckoned  amongst  wandering  rogues  and 
vagrants,  by  the  old  statutes,  39  Eliz.  c.  17.    1  Jac.  I.  c.  7. 
"  GLAVEA,  A  hand  dart.  Blount. 

GLEANING,  LEASING,  or  LESING,  From  Fr.  glainer,  quasi 
graner ;  colligere  grana.  Teuton.  Ahrieseny  ex  ahr,  sfiica,  &  lesen, 
colligere.  Minshew  in  v  Glean  ~\  It  hath  been  said,  that  by  the  com- 
mon law  and  custom  of  England,  the  poor  are  allowed  to  enter  and 
glean  upon  another's  ground,  after  the  harvest,  without  being  guilty 
of  trespass  ;  which  humane  provision  seems  borrowed  from  the 
Mosaical  law.  3  Comm.  212,  213.  Trials  per  pais,  c.  15.  p.  438. 
534. 

But  it  is  now  positively  settled  by  a  solemn  judgment  of  the  court 
of  common  pleas,  that  a  right  to  glean  in  the  harvest-field  cannot 
be  claimed  by  any  person  at  common  law.  Neither  have  the  poor 
of  a  parish,  legally  settled,  su  ch  right.  Guld,  J.  dissented  from 
this  opinion,  quoting'  the  passages  in  the  Mosaical  law,  {Lervit.  c. 
1  9.  -vv.  9,  10.  c.  23.  v.  22.  and  see  Deut.  c.  2.  v.  19.)  and  4  Burr. 
1927.  together  with  the  recognition  of  the  custom  or  privilege  in  a 
private,  act  of  parliament  for  an  enclosure  in  Basingstoke  parish.  The 
other  judges,  however,  were  of  opinion,  that  it  would  be  dangerous 
and  impolitic  to  admit  gleaning  to  be  a  right,  and  in  fact  would  be 
prejudicial  to  the  poor  themselves,  now  provided  for  under  various 
positive  statutes.  They  also  remarked,  that  the  custom  of  glean- 
ing or  leasing  was  various  in  various  places,  and  was  in  many  places 
restricted  to  particular  corn,  and  could  not  therefore  be  set  up  as 
a  universal  common  law  right ;  that  it  would  be  opening  a  tempt- 
ing dopr  to  fraud  and  idleness,  and  had  never  been  specifically  re- 
cognised by  any  judicial  determination.  1  H.  Black.  Rep.  51 — 63. 
By  the  Irish  acts,  25  Hen,  VIII.  c.  L  and  28  J&rc.VHI.  c.  24.  glean- 
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ing  and  leasing  is  so  restricted  as  in  fact  to  be  prohibited  in  that 
part  of  the  kingdom. 

GLEBE,  gleba.~]  Church  land ;  most  commonly  taken  for  the  land 
belonging  to  a  parish  church,  besides  the  tithes.  If  any  parson,  vicar, 
&c.  hath  caused  any  of  his  glebe-land  to  be  manured  and  sown  at 
his  own  costs,  with  any  corn  or  grain,  the  incumbents  may  devise 
all  the  profits  and  corn  growing  upon  the  said  glebe  by  will,  under 
stat.  28  Ben.  VIII.  c.  1L  And  if  a  parson  sows  his  glebe  and 
dies,  the  executors  shall  have  the  corn  sown  by  the  testator.  But 
if  the  glebe  be  in  the  hands  of  a  tenant,  and  the  parson  dies  after 
severance  of  the  corn,  and  before  his  rent  due ;  it  is  said,  neither 
the  parson's  executors,  nor  the  successor,  can  claim  the  rent,  but 
the  tenant  may  retain  it,  and  also  the  crop,  unless  there  be  a  sp&i 
cial  covenant  for  the  payment  to  the  parson's  executors  proportion*- 
ably,  &c.  Wood* 8  Inst.  163.  Sed  qu,  of  this  case  would  not  come 
within  the  equity  of  stat.  11  Geo.  II.  c.  19.  s.  15.  which  gives 
right  of  action  to  the  representative  of  tenant  for  life^  for  any  porr 
tion  of  rent  in  arrear  at  the  time  of  his  death  ? 

Exchange  of  glebe  land  will  not  bind  the  successor.  JVoy,  5, 
■  Prohibition  was  moved  for  to  a  parson  for.  digging  new  coal* 
mines  in  his  glebe,  and  also  for  felling  trees;  for  it  is  waste,  and 
prohibited*  by  the  statute  de  non  firosternend*  arbores,  &c.  The 
court  held  it  lay  not  for  the  mines ;  for  then  no  mines  in  the  glebe 
could  ever  be  opened.  Lev.  107. 

By  the  said  stat.  28  Hen.  VIII.  c.  11.  every  successor,  on  a 
month's  warning,  after  induction,  shall  have  the  mansion-house 
and  the  glebe  belonging  thereto,  not  sown  at  the  time  of  the  pre- 
decessor's death.  He  that  is  instituted  may  enter  into  the  glebe 
land  Ipefore  induction,  and  has  right  to  have  it  against  any  stranger: 
per  Coke,  Ch.  J.  Roll.  R.  192. 

There  is  a  writ  grounded  on  the  stat.  articuH  cleri,  cafi.  6.  where 
a  parson  is  distrained  in  his  glebe  lands  by  sheriffs,  or  other  offi- 
cers ;  againstwhom  attachment  shall  issue.  New  JVat.  Brev.  386,387. 
See  titles  Parson,  Vicar ,  Church,  Tithes,  tstc. 

GLEBARIjE,  Turfs  dug  out  of  the  ground-  In  syhis,  camfii&> 
semitis,  moris,  glebariis,  Sec. 

GLISCYWA,  An  oldSaxon  word  for  a  fraternity.  Leg.  Athelstm- 
cafi.  12. 

GLOMERELLS,  Commissaries  appointed  to  determine  differ- 
ences between  scholars  in  a.  school  or  university  and  the  townsmen 
of  the  place  :  in  the  edict  of  the  bishop  of  Ely,  anno  1276,  there  is 
mention  of  tho  Master  of  the  Glomerells. 

GLOVE-SILVER,  Money  customarily  given  to  servants  to  buy 
them  gloves,  as  an  encouragement  for  their  labours.  Glove  money 
has  beetf  also  applied  to  extraordinary  rewards  given  to  officers  of 
courts,  &c.  It  is  now  given  05  the  circuits,  by  the  barristers  to  the 
judges'  crier. 

GLOVES.  The  stat.  6  Geo.  III.  c.  19.  restrains  the  importation 
and  sale  of  foreign  gloves  and  mitts  ;  and  one  section  of  the  stat.  25 
Geo.  111.  c.  55.  also  restrains  the  importation  of  foreign  .leather  not 
complete  ly  made  into  glBves^  but  cut  into  shapes,  or  tranks.  By  this 
latter  act,  a  stamp  duty  was  imposed  oh  gloves  sold,  which  was  re- 
pealed by  34  Geo.  IIL  c.  10. 

GLYN,  A  valley ;  according  to  the  book  of  Domesday. 
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GO.  This  word  is  sometimes  used  in  a  judicial  signification, 
as  to  go  without  day,  is  to  be  dismissed  the  court ;  so  in  old  phrase, 
to  go  to  God     Broke  Kitch.  190. 

GOATS.  No  man  may  common  goats  within  the  forest  without 
especial  warrant.  JVbta  capriolus  non  est  bestia  venationis  foresta. 
Manwood's  Forest  Laivsxcafi.  25.  numb.  3.   See  tit.  Common. 

GOAT'S  HAIR,  To  what  duties  liable,  4  W.  W  M,  c.5. 

GOD  BOTE,  Sax.']  An  ecclesiastical  or  church  fine,  paid  for 
crimes  and  offences  committed,  against  pod. 

GOD  GILD,  That  which  is  offered  'to  God,  or  his  service. 
Sax. 

GOD  and  RELIGION,  Offences  against.  Jfiostacy  is  an  of- 
fence agsinst  God  and  religion.  It  was  formerly  the  object  only 
of  the  ecclesiastical  courts,  which  corrected  the  offender  pro  salute 
anima.  But  now,  by  stat.  9  &  10  W.  Ill,  c.  32.  if  any  person  educa- 
ted, in*  or  having  made  profession  of,  the  christian  religion, 
shall  by  writing,  printing,  teaching,  or  advised  speaking,  deny  the 
christian  religion  to  be  true,  or  the  holy  scriptures  to  be  Of  divine 
authority,  he  shall  upon  the  first  offence  be  rendered  incapable  to 
hold"  any  office  or  place  of  trust ;  and  for  the  secoifd,  be  rendered 
Incapable  of  bringing  any  action,  being  guardian,  executor,  legatee, 
or  purchaser  of  lands,xand  shall  suffer  three  years*  imprisonment 
without  bail.  To  give  room,  however,  for  repentance,  if,  ^within 
four  months  after  the  first  conviction,  the  delinquent  will,  in  open 
court,  publicly  renounce  his  error,  he  is  discharged  for  that,  once 
from  all  disabilities. 

Heresy  is  another  offence,  for  which  the  offender  is  subject  only 
to  ecclesiastical  censure,  by  stat.  29  Car.  II.  c.  9.  See  4  Comm.  42. 
65.  As  to  reviling  of  the  ordinances,  non-conformity ',  blasphemy, 
swearing  and  cursing,  witchcraft,  religious  impostors,  simony,  sab- 
bath-breaking, drunkenness  and  lewdness ;  and  this  Diet,  under 
those  several  titles. 

GOLDA,  A  mine,  according  to  Bloun^t.  Mon.  AngL  torn.  2.  page 
610. 

J  GOLD-MINES.    See  Mines. 

GOLD  and  SILVER  LACE  and  Thread.  Persons  that  sell 
orrice  lace,  mixed  with  other  metals  or  materials  than  gold,  silver, 
silk  and  vellum,  shall  forfeit  2s.:  6d.  for  every  ounce:  and  there 
shall  be  allowed  at' least  six  ounces,  of  gold  and  silver  prepared  and 
reduced  into  plate,  to  cover  four  ounces  of  silk,  except  large  twist, 
frize,  Sec.  And  laying  the  same  on  greater  proportions  of  the  silk, 
Or  in  any  other  manner  than  directed,  incurs  the  like  forfeiture  of 
2*.  6c?.  the  ounce.  Copper,  and  lace  inferior  to  silver,  is  to  be 
spun  upon  thread,  yam  or  incle,  and  not  on  silk;  but  this  does  not 
extend  to  tinsel  apparel  used  in  theatres.  No  gold,  or  silver  lace, 
thread,  fringe  or  wire,  &c.  may  be  imported  on  pain  of  being  for- 
feited and  burnt,  and  100/.- penalty.  Stat.  15  Geo.  Jl.  c.  20.  See  28' 
Geo.  III.  c.  7.  The  importation  and  making  up  of  gold  and  silver 
lace,  embroidery,  brocade,  &c  is  prohibited  by  stat.  22  Geo.  II.  c, 
36.  See  further,  titles  Wire-Drawers,  Embroidery,  Navigation 
Acts. 

GOLDSMITHS.  Gold  and  silver  manufactures  are  to  be  as- 
sayed by  the  warden  of  the  goldsmiths1  company  in  London,  and 
marked  ;  and  gold  is  to  be  of  $  certain  touch.   Stat.  28  £dw..h  tf. 
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20.  By  Stat.  37  Edw.  III.  c.  7.  goldsmiths-  were  to  have  their  own 
marks  on  plate,  after  the  surveyors  have  made  their  assay :  and 
false  metal  was  to  be  seized  and  forfeited  to  the  king.  Work  of 
'silver  made  by  goldsmiths,  &c.  is  to  be  as  fine  as  sterling,  except 
the  solder  necessary  ;  and  marking  other  work,  incurs  a  forfeiture 
of  double  value.    Stat.  2  Hen.  VI.  c.  14. 

Goldsmiths  shall  not  take  above  \s.  the  ounce  of  gold,  beside 
the  fashion,  more  than  the  buyer  may  be  allowed  for  it  at  the  king's 
exchange :  and  if  the  work  of  any  goldsmith  be  marked  and  allowed 
by  the  master  and  wardens  of  the  mystery,  and  afterwards  found 
faulty ;  the  Wardens  and  corporation  shall  forfeit  the  value  of  the 
t,hing  so  3old  or  exchanged.    Stat.  18  ECiz.  c.  15. 

Molten  silver  is  not  to  be  transported  by  goldsmiths  before  it  is 
marked  at  goldsmith's  hall,  and  a  certificate  made  thereof  on  oath ; 
and  officers  of  the  customs  may  seize  silver  shipped  otherwise. 
Stat.  6  8c  7  Win.  III.  c.  17.  The  cities  of  York,  Exeter,  Bristol, 
Chester,  Norwich,  and  town  of  Newcastle,  are  also  appointed  places 
for  assaying  and  marking  wrought  plate  of  goldsmiths,  Stats. 
12  Wm.  UK     4.-   1  Ann.  c.  9. 

Certain  duties  have  been  from  time  to  time  imposed  on  gold  and 
silver  plate  wrought  in  Great  Britain.  See  stat.  6  Geo.  I.e.  IV.  re- 
pealed and  other  provisions  made  31  Geo.  II. *c.  32.  32  Geo.  II.  c, 
24.  24  Geo.  III.  c.  53.  (by  which  and  subsequent  acts  this  duty  is 
placed  under  the  management  of  the  stamp  office,)  25  Geo.  I1J.  c. 
64.  30  Geo.  III.  c.  31.  38  Geo.  III.  c.  24.  &c.  69.  The  duty  under 
the  latest  stamp  act  44  Geo.  III.  c.  98.  is  16*.  per  ounce,  and  1*. 
3d.  on  silver  plate.  In  Ireland  the  duty  (of  excise)  on  either  gold 
or  silver  plate  wrought,  is  Is.  per  ounce.  See  47  Geo.  III.  st.  1. 
e.  18. 

Gold  plate  made  by  goldsmiths  shall  contain  22  carrats  of  fine 
gold:  and  silver  plate*  11  ounces  and  two  pennyweight  of  silver, 
in  every  pound  troy,  or  they  forfeit  10/.  And  no  goldsmith  shall 
sell  any  such  plate,  until  marked  with  the  first  letters  of  the  maker's 
christian  arid  surname,  the  marks  of  the  city  of  London  being  the 
leopard's  -head,  lion  passant,  &c.  and  those  made  use  of  by  the  as- 
sayers  at  York,  *Exeter,  \sfc.  All  persons  niaking  plate,  are  to 
enter  their  marks,  names  and  places  of  abode  in  the  assay-office ; 
they  are  likewise  to  send  with  the  plate  required  to  be  marked, 
a  particular  account  thereof,  in  order  to  be  entered,  &c  or  forfeit 
51.  The  assayers  determine  what  solder  is  necessary  about  plate, 
and  judge  of  the  workmanship,  and  for  good  cause  may  refuse  to 
assay  it ;  and  if  any  parcel  be  discovered  of  a  coarser  allay  than 
the  standard,  it  may  he  broke  and  defaced  ;  also  the  fees  for  assay- 
ing and  marking  are  particularly  limited,  &c.  stat.  12  Geo.  II.  a  26. 
See  further  tit.  Wire-Drawers. 

GOLDWIT,  or  GOLD WICH,  Perhaps  a  golden  mulct ;  in  the 
records  of  the  Tower,  there  is  mention  of  consuetudo  vocata,  Gold- 
witji  vel  Goldwich. 
-  GOLI ARDUS,  A  jester  or  buffoon.    Mat.  Paris.  1229. 

GOOD  ABEARING,  bonus  gestus.~\  Signifies  an  exact  car- 
riage or  behaviour  of  a  subject  towards  the  king  and  the  people  : 
whereunto  some  persons,  upon  their  misbehaviour  are  bound  ;  and 
he  that  is  bound  to  this,  is  said  to  be  more  strictly  bound  than  to 
the  peace  ;  because  where  the  peace  is  not  broken,  the  surety  de 
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bono  gestu  may  be  forfeited  by  the  number  of  a  man's  company,  or 
by  their  weapons.  JLamb.  Eirin.  lib.  2.  e.  2.  See  stat.  34  Edw.  HI, 
c.  1. 

GOOD  BEHAVIOUR:  Surety  for  the  good  behaviour  is  surety 
for  the  fieace,  and  differs  very  little  iromgood  abearing.  A  justice 
of  peace  may  demand  it  ex  officio,  according  to  his  discretion,  when 
he  sees  cause  ;  or  at  the  request  of  any  other  under  the  king's 
protection  :  his  warrant  also  is  to  be  issued  when  he  is  commanded 
to  do  it  by  writ  of  sufifilicavit  out  of  Chancery  or  B.  R.  See 
further,  tit.  Justices  of.  Peace,  and  Surety  of  the  Peace,  at  large. 

GOOD  CONSIDERATION,  See  Consideration. 

GOODS  and  CHATTELS,  Bona  et  cattalta,  see  Chattels. 

GOOLE,  Fr.  Goulet.']  A  breach  in  a  sea-bank  or  wall ;  or  a  pas- 
sage worn  by  the  flux  and  reflux  of  the  sea.  Stat.  16  &  17  Car.  II. 
c.  11. 

GORCE,  From  Fr.  gort^  A  wear :  by  stat.  25  Edw.  III.  st.  4, 
c.  4.  it  is  ordained,  that  all  gorces,  mills,  wears,  &c.  levied  and  set 
up,  whereby  the  king's  ships  and  boats  are  disturbed  and  cannot 
pass  in  any  river,  shall  be  utterly  pulled  down,  without  being  re- 
newed. Sir  Edward  Coke  derives  this  word  from  gurges,  a  deep 
pit  of  water,  and  calls  it  a  gors,  or  gulf:  but  this  seems  to  be  a 
mistake,  for  in  Domesday  it  is  called  gourt  and  gort,  the  French 
word  for  a  wear.    Co.  Litt.  5. 

GORE,  A  narrow  slip  of  ground.   Paroch.  Antiq.  393. 

GOTE,  Sax-  geotan,  i.  e.  fundere.~\  A  ditch,  sluice  or  gutter, 
mentioned  in  stat.  23  Hen.  VIII.  c.  5. 
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By  this  word,  in  common  speech,  is  understood  the  Constitution 
of  our  country  as  exercised,  according  to  the  principles  of  limited 
monarchy,  under  the  legislature  of  king,  lords  and  commons.  For 
the  principles  of  this  government  and  constitution,  and  its  peculiar 
excellencies  in  preference  to  all  others, , see  this  Diet,  passim  ;  and 
particularly,  under  titles  King,  Parliament,  Treason,  Tenure,  Habeas 
Corpus,  Liberties,  Jury,  and  other  apposite  titles. 

When  civil  society  is  once  formed,  government  at  the  same  time 
results  of  course,  as  necessary  to  preserve  and  to  keep  that  society 
in  order.  Unless  some  superior  be  constituted,  whose  commands 
and  decisions  all  the  members  are  bound  to  obey,  they  would  still 
remain  as  in  a  state  of  nature  without  any  judge  upon  earth  to  de- 
fine their  rights  and  redress  their  wrongs.  But  as  all  the  members 
which  compose  this  society  were  naturally  equal,  it  may  be  asked 
in  whose  hands  are  the  reins  of  government  to  be  entrusted  ?  To 
this  the  general  answer  is  easy;  but  the  application  of  it  to  par- 
ticular cases  has  occasioned  one  half  of  those  mischiefs,  which  are 
apt  to  proceed  from  misguided  political  zeal.  In  general,  all 
mankind  will  agree  that  government  should  be  reposed  in  such 
persons,  in  whom  those  qualities  are  most  likely  to  be  found,  the 
perfection  of  which  is  among  the  attributes  of  him  who  is  emphati- 
cally styled  the  supreme  being;  the  three  grand  requisites  of  wis- 
dom, of  goodness,  and  of  power  ;  wisdom  to  discern  the  real  in- 
terest of  the  community ;  goodness  to  endeavour  always  to  pursue 
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that  real  interest :  and  strength  or  power  to  carry  this  knowledge 
and  intention  into  action.  These  are  the  natural  foundations  of 
sovereignty,  and  these  are  the  requisites  that  ought  to  be  found  in 
every  well  constituted  frame  of  government. 

How  the  several  forms  of  government  we  now  see  in  the  world 
at  first  actually  began,  is  matter  of  great  uncertainty,  and  has  oc- 
casioned infinite  disputes.  However  they  begaty  or  by  what  right 
soever  they  subsist,  there  is  and  must  be  in  all  of  them  a  supreme, 
irresistible,  absolute,  uncontrolled  authority,  in  which  the  jura 
iummi  imperii,,  or  the  rights  of  sovereignty,  reside.  And  this  au- 
thority is  placed  in  those  hands  wherein  (according  to  the  opinion 
of  the  founders  of  such  respective  states,  either  expressly  given 
or  collected,  from  their  tacit  approbation)  the  qualities  requisite 
for  supremacy,  wisdom,  goodness,  and  power,  are  the  most  likely 
to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than  three 
regular  forms  of  government.  The  first  when  the  sovereign  power 
is  lodged  in  an  aggregate  assembly,  consisting  of  all  the  free  mem- 
bers of  a  community,  which  is  called  a  democracy  ;  the  second 
when  it  is  lodged  in  a  council,  composed  of  select  members,  and 
then  it  is  styled  an  aristocracy  ;  the  last  when  it  is  entrusted  in  the 
hands  of  a  single  person,  and  then  it  takes  the  name  of  a  monarchy. 
All  other  species  of  government,  they  say,  are  either  corruptions 
of,  or  reducible  to,  these  three. 

By  the  sovereign  power,  is  meant  the  power  of  making  laws; 
for  wherever  that  power  resides,  all  others  must  conform  to,  and 
be  directed  by  it,  whatever  appearance  the  outward  form  and  admi- 
nistration of  the  government  may  put  on.  For  it  is  at  any  time 
at  the  option  of  the  legislature  to  alter  that  form  and  administra- 
tion by  a  new  edict  or  rule,  and  to  put  the  execution  of  the  laws 
into  whatever  hands  it  pleases ;  by  constituting  one  or  a  few,  or 
tfiany  executive  magistrates :  and  all  the  other  powers  of  the  state 
must  obey  the  legislative  power  in  the  discharge  of  their  several 
functions,  or  else  the  constitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  resides  in  the 
people  at  large,  public  virtue,  or  goodness  of  intention,  is  more 
likely  to  be  found,  than  either  of  the  other  qualities  of  govern* 
ment.  Popular  assemblies  are  frequently  foolish  in  their  contri- 
vance, and  weak  in  their  execution  ;  but  generally  mean  to  do  the 
'thing  that  is  right  and  just,'  and  have  always  a  degree  of  patriot* 
ism  or  public  spirit.  In  aristocracies  there  is  more  wisdom  to  be 
found  than  in  the  other  frames  of  government;  being  composed1, 
or  intended  to  be  compose^,  of  the  most  experienced  citizens* 
But  there  is  less  honesty  than  in  a  republic,  and  less  strength  than 
in  a  monarchy.  A  monarchy  is  indeed  the  most  powerful  of  any ; 
for  by  the  entire  conjunction  of  the  legislative  and  executive  pow- 
ers, all  the  sinews  of  government  are  knit  together,  and  united  in 
the  hand  of  the  prince ;  but  then  [in  absolute  monarchies]  there 
is  imminent  danger  of  his  employing  that  strength  to  improvident 
or  oppressive  purposes. 

Thus  these  three  species  of  government  havevallof  them,  their 
several  perfections  and  imperfections.   /Democracies  are  usually 
the  best  calculated  to  direct  the  end  of  a  law ;  aristocracies  to  in- 
vent the  means  <by<  which  that  end  shall  be  obtained ;  and  monarchic* 
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jfo  carry  those  means  into  execution.  The  ancients  had  in  gene* 
ral  no  idea  of  any  other  permanent  form  of  government  but  these 
three  :  for  though  Cicero  declares  himself  of  opinion,  "  esse  ofitimh 
tonstitutam  remfiublicam,  qua  ex  tribus  generibus  illis,regali,  ofitimoy 
et  fiofiulari,  sit  modice*  confusa,  yet  Tacitus  treats  this  notion  of  a 
mixed  government,  formed  out  of  them  all,  and  partaking  of  the 
advantages  of  each,  as  a  visionary  whim,  and  one  that,  if  effected, 
could  never  be1  lasting  or  secure. 

But,  happily  for  us  of  this  island,  The  British  Constitution 
has  long  remained,  and  it  is  to  be  hoped  will  long  continue,  a 
standing  exception  to  the  truth  of  this  observation.  For,  as  with 
us,  the  executive  power  of  the  laws  is  lodged  in  a  single  person* 
they  have  all  the  advantages  of  strength  and  despatch,  that  are  to 
be  found  in  the  most  absolute  monarchy  :  and  as  the  legislature  of 
this  kingdom  is  intrusted  to  three  distinct  powers,  entirely  inde- 
pendent of  each  other;  first  the  king  ;  secondly  the  lords  spiritual 
and  temporal,  which  is  an  aristocratical  assembly  of  persons  select- 
ed for  their  piety,  their  birth,  their  wisdom,  their  valour,  or  their 
property  ;  and,  thirdly,  the  house  of  commons^  freely  chosen  by  the 
people  from  among  themselves,  which  makes  it  a  kind  of  demo- 
cracy ;  as  this  aggregate  body,  actuated  by  different  springs,  and 
attentive  to  different  interests,  composes  the  British  parliament, 
and  has  the  supreme  disposal  of  every  thing ;  there  can  be  no  in- 
convenience attempted  by  either  of  the  three  branches,  but  which 
will  be  withstood  by  one  of  the  other  two ;  each  branch  being 
armed  with  a  negative  power,  sufficient  to  repel  any  innovation 
which  it  shall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  constitution; 
and  lodged  as  beneficially  as  is  possible  for  society.  For  in  no 
other  shape  could  we  be  so  certain  of  finding  the  three  great  qua- 
lities of  government  so  well  and-so  happily  united.  If  the  supreme 
power  were  lodged  in  any_of  the  three  branches  separately,  we 
must  be  exposed  to  the  inconveniences  of  either  absolute  monar- 
chy, aristocracy^  or  democracy,  and  so  want  two  of  the  three  prin- 
cipal ingredients  of  good  policy,  either  virtue,  wisdom,  or  power. 
If  it  were  lodged  in  any  two  of  the  branches ;  for  instance  in  the 
king  and  house  of  lords,  our  laws  might  be  providentially  made, 
arid  well  executed,  but  they  might  not  have  always  the  good  of 
the  people  in  view.  If  lodged  in  the  king  and  commons,  we  should 
want  that  circumspection  and  mediatory  caution  which  the  wisdom 
of  the  peers  is  to  afford :  if  the  supreme  rights  of  legislature 
were  lodged  in  the  two  houses  only,  and  the  king  had  no  negative 
upon  their  proceeding,  they  might  be  tempted  to  encroach  upon 
the.  royal  prerogative,  or  perhaps  to  abolish  the  kingly  office,  and 
thereby  weaken  (if  not  totally  destroy)  the  strength  of  the  execu- 
tive power,  But  the  constitutional  government  of  this  island  is  so 
admirably  tempered  and  compounded,  that  nothing  can  endanger 
or  hurt  it,  but  destroying  the  equilibrium  of  power  between  one 
branch  of  the  legislature  and  the  rest.  For  if  ever  it  should  hap- 
pen'' that  the  independence  of  any  one  of  the  three  should  be  lost, 
or  that  it  should  become  subservient  to  the  views  of  either  of  the 
other  two,  there  soon  would  be  an  end  of  our  constitution.  1  Comm. 
48.    52 Introd. 

Contempts  and  misprisions  against  the  king's  person  and  govern^ 
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ment,  may  be  by  speaking  or  writing  against  them ;  cursing  or 
wishing  him  ill,  giving  out  scandalous  stories  concerning,  him,  or 
doing  any  thing  that  may  tend  to  lessen  him  in  the  esteemof  mV 
subjects,  may  weaken  his  government,  or  may  raise  jealousies  be* 
tween  him  and  his  people.  It  has  also  been  held  an  offence  of  this 
species  to  drink  to^he  pious  memory  of  a  traitor ;  or  for -a  clergy- 
man to^  absolve  persons  at  the  gallows,  who  there  persist  in  the* 
treasons  for  which  they  die  ;  these  being  acts  which  impliedly  en^ 
courage  rebellion.  And  for  this  species  of  contempt,  a  man  may 
not  only  be  fined  and  imprisoned,  but  suffer  the  piUory,  or  other 
infamous  corporal  punishment.    1  Hawk.  P.  C.    4  Comm.  13.  c.9: 

In  cases  of  conspiracy  or  meditated  treason  against  the  king  an<J 
government,  it  is  not  unusual  to  vest  a  power  in  the  king  of  ap- 
prehending and  detaining  suspected  persons  without  bail  or  main- 
prise ;  which  as  to  them  operates  as  a  suspension  of  the  habeas 
corpus  act.  For  this  purpose  the  stats.  1  W.  M.  c.  2.  6  Ann. 
c.  15.  1  Geo.  I.  cc.  8.  39.  and  divers  others  have  been  from  time* 
to  time  passed.  The  last  instances  were  in  Great  Britain,  under 
41  Geo.  111.  (U.  K.)  c.  26.  and  in  Ireland,  under  45  Geo.  III.  c.  4. 

GRACE.  Acts  of  parliament  for  a  general  and  free  pardon,  are 
called  Acts  of  Grace. 

GRACE,  Days  of,  See  title  Bill  of  Exchange. 

GRADUATES,  graduati.~\  Scholars  who  have  taken  degrees 
in  a  university.  Those  not  having  taken  any  degrees  .are  called 
under-graduates. 

GRAFFER,  Fr.  greffier,  i.  e.  scribal]  A  notary  or  scrivener/ 
used  in  the  ancient  stat.  5  Hen.  VIII.  c.  1. 

GRAFFIO,  GRAVIO,  A  landgrave,  or  earl — Nec  princeps,  nec 
graffio,  hanc  lenitatem  mutare  audeat.    Mon.  Angl.  torn.  1.  p.  10Q: 

GRAFFIUM,  A  writing-book,  register,  or  cartulary  of  deeds: 
and  evidences.  Annal.  EccL  Menevensis  apud  Angl.  Sacr.  par.  U 
fi.  653. 

GRAIL,  gradale,  or  graduale.~\  A  gradual  or  book,  containing 
some  of  the  offices  of  the  Romish  church.— Gradale,  sic  dictum,  a 
gradalibus  in  tali  libro  contentis.  Lyndewood.  Provincial.  Ang.  lib. 
3.-  It  is  sometimes  taken  for  a  mass  book,  or  part  of  it,  institute^ 
by  Pope  Celestine,  anno  430. 

GRAIN,  The  twenty-fourth  part  of  a  penny-weight.  Merck* 
Diet.  Also  grain  signifies  any  corn  sown  on  ground ;  and  there 
is  what  is  so  called  in  the  top  of  the  ear,  less  than  corn.  Liu 
Aleyn's  Rep.  80. 

GRAND  ASSISE,  A  writ  in  a  real  action  to  determine  the  right 
of  property  in  lands.    See  titles  Jury,  Magna  Assisa. 

GRAND  CAPE,  A  writ  on  plea  of  land,  where  the  tenant 
makes  default  in  appearance  at  the  day  given,  for  the  king  to  take 
the  land  into  his  hands,  &c  Reg.  Jud.  1.    See  Cape  Magnum: 

GpAND  DAYS,  Those  days  in  the  terms  which  are  solemnly 
kept  in  the  inns  of  court  and  chancery,  i.  e.  Candlemas  Day  ift 
Hildry  term,  Ascension  'Day  in  Easter  term,  St.  John  the  Baptises 
Day  in  Trinity  term,  and  All  Saints  Day  in  Michaelmas  term ; 
which  days  are  dies  non  juHdici,  or  no  days  in  court. 

GRAND  DISTRESS,  Is  a  writ  so  called,  not  for  the  quantity 
of  it,  for  it  is  very  short,  but  for  its  quality ;  for  the  extent  thereof  r 
is  very  great,  being  to  all  the  goods  and  chattels  of  the  party  difi- 


GRANT. 


193 


trained  within  the  county :  it  lies  in  two  cases,  either  when  the 
tenant  or  defendant  is  attached,  and  appears  not,  but,  makes  de- 
fault ;  or  where  the  tenant  hath  once  appeared,  and  after  makes 
default,  then  this  writ  is  had  by  the  common  law  in  lieu  of  a  petit 
ca/ie.    Stats.  West.  1.  eafi.  44.    52  Hen.  III.  c.  9. 

GRAND  JURY,  The  jury  which  finds  bills  of  indictment  be- 
fore justices  of  peace,  and  gaol  delivery,  or  of  oyer  and  ter  miner ^ 
&c.  They  ought  only  to  hear  witnesses  for  the  king ;  and  to  find 
a  bill  on  probable  evidence  ;  because  it  is  but  an  accusation,  and 
the  party  is  to  be  put  upon  his  trial  afterwards.  But  if  the  bill  be 
against  A.  for  murder,  and  the  grand  jury,  on  the  evidence  before 
them,  be  satisfied  it  was  se  defendendo,  &c.  and  so  return  it  spe* 
ciatty  ;  the  court  may  remand  them  to  consider  better  thereof,  or 
hear  the  evidence  at  the  bar,  and  accordingly  direct  the  grand  jury. 
2  Bale's  Hist.  P.  C.  157,  158.  Where  a  grand  jury  refuses  to 
present  things  within  their  charge,  &c.  a  new  grand  inquest  may 
be  empannelled,  to  inquire  of  the  concealment  of  the  former ;  on 
whose  defaults  presented,  they  shall  be  amerced.  2  Hale's  P.  C. 
155.  A  grand  juror  disclosing  to  any  one  indicted,  the  evidence 
that  appeared  against  him,  is  guilty  of  a  high  misprision,  and  liable 
to  be  fined  and  imprisoned.  4  Comm.  126.  See  at  large  tit.  In- 
dictment, Jury. 

GRAND  SERJEANTY,  An  ancient  tenure,  by  military  service^ 
See  tit.  Chivalry,  Tenure,  Serjeanty. 

GRANjGE,  grangia.~]  A  house  or  farm  where  corn  is  laid  up 
in  barns,  granaries,  tyc.  and  provided  with  stables  for  horses,  stalls 
for  oxen,  and  other  things  necessary  for  husbandry.  This  defini- 
tion is  agreeable  to  Sfielmon.  According  to  Wharton,  grange  is 
strictly  and  properly  the  farm  of  a  monastery,  where  the  religious 
reposited  their  corn.  Grangia,  Lat*  from  Granum.  But  in  Lin* 
cotnshire,  and  in  other  northern  counties,  they  call  every  lone 
house,  or  farm,  which  stands  solitary,  a  grange.  Stevens's  Shake- 
sfiear. 

Dr.  Johnson  in  his  dictionary  derives  the  word  from  grange, 
French,  and  Refines  it,  a  km,  generally  ;  a  farm  with  a  house,  at 
a  distance  from  neighbours. 

GRANGEAR1US,  Is  the  person  who  has  the  care  of  such  a 
place,  for  corn  and  husbandry :  and  there  was  anciently  a  granger , 
or  ^ran.g-e-keeper  belonging  to  religious  houses,  who  was  to  look 
after  their  granges,  or  farms  in  their  own  hands.  Pleta,  lib.  2i  c.  8. 
Cartular.    St.  Edmund*  MS.  323. 
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Donatio  ;  Coarctessio,  In  the  common  law,  a  conveyance  in 
writing  of  incorporeal  things,  not  lying  in  livery,  and  which  can- 
not pass  byword  only ;  as  of  reversionsr  advowsons  in  gross,  tithes, 
rents,  services,  common  in  gross,  &c.  It  has  also  been  taken  ge- 
nerally for  every  gift  and  grant  of  any  thing  whatsoever.  Co.  Litt, 
172.    3  Grants  are  made  by  such  persons  as  cannot  give 

but  by  deed :  he  that  granteth  is  termed  the  grantor,  he  to  whom 
the  grant  is  made  is  the  grantee.    West-.  Symb.  234. 
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Grant  is  the  regular  method*  by  the  common  law,  of  transferring 
the  property  of  incorporeal  hereditaments  or  such  things  whereof' 
no  livery  can  be  had.  Co.  Litt.  9.  For  which  reason  all  corpo- 
real hereditaments,  as  lands  ami  houses,  are  said  to  lie  in  livery, 
and  the  others,  as  advowsons,  commons,  rents,  reversions,  &c.*jto 
lie  in  grant,  lb*  172.  And  the  reason  is  given  by  Bracton,  "  Tra- 
ditio,  [livery,]  nihil  aliud  est  quam  rei  corfioralis,  de  fiersond  in 
personam,  de  manu  in  manum  translatio,  out  in1  possessioneminductio  ; 
sed  res  incorporates  qua  sunt  ipsum  jus  ret  vel  corpori  ihhterehs, 
traditionem  non  patiuntur."  Bract.  /.  2.  c.  18.  Incorporeal  here*- 
ditaments  therefore  pass  merely  by  delivery  of  the  deed.  And  in 
seigniories  or  reversions  of  lands,  such  grant,  together  with  the 
attornment  of  the  tenant,  (while  attornments  were  requisite,)  were 
held  to  be  of  equal  notoriety  with,  and  therefore  equivalent  to,  a 
feoffment' and  livery  of  lands  in  immediate  possession.  It  there/- 
fore  differs  but  little  from  a  feoffment,  except  in  its  subject  mat- 
ter, for  the  operative  words  therein  commonly  used  are  dedi  et 
concessit  have  giwn  and  granted.  2  Comm.  316.  c.  20.  See  fui£ 
ther,  this  Diet.  tit.  Conveyance,  Deed,  Gift. 

'  1.  What  Things  and  Interests  may  be  granted  s  by  what  Descrijfa 
Hon  ;  and  how  Grants  shall  be  construed. 
II.  Wild  may  (make  Grants;  and  who  may  take  by  Grant. 

■  I.  To  every  good  grant  the  following  things  are  requisite :  L 
That  there  be  a  person  able  to  grant;  2.  A  person  capable  of  the 
thing  granted  /  3.  That  there  be  a  thing  grantable;  4.  That  it  be 
granted  in  such  manner  as  the  law  requires  ;  5.  That  there  be  an 
agreement  to,  and  acceptance  of,  the  thing  granted,  by  him  to 
whom  made  ;  and,  6.  There  -  ought  to  be  an  attornment  where 
needful.  Co.  Litt.  73.'  But  grante  and  conveyances  are  good 
without  attornment  of  tenants,  notice  being  given  them  of  the" 
grants.  By  stat.  4  Ann.  c.  16.  §  9.  grants  are  taken  most  strongly 
against  the  grantor  in  favour  of  the  grantee :  the  grantee  himself 
is  to  take  by  the  grant  immediately,  and  not  a  stranger,  or  any  it 
futuro;  and  if  a  grant  be  made  to  a  man  and  his  heirs,  he  map 
assign  at  his  pleasure,  though  the  word  assigns  be  not  expressed 
'Mtt:  1.  Saund.  322.  The  use  of  any  thing  being  granted,  all  is 
granted  necessary  to  enjoy  such  use ;  and  in  the  grant  of  a  thing, 
what  is  requisite  for  the  obtaining  thereof  is  included.  Co.  Litt. 
56.  So  that  if  timber  trees  are  granted,  the  grantee  may  come 
upon  the  grantor's  ground  to  cut  and  carry  them  away.  2  Inst; 
309.    Plowd.  15. 

A  man  cannot  grant  that  which  he  hath  not,  or  more  than  he. 
hath ;  though  he  may  covenant  to  purchase  an  estate,  and  levy  a 
fine  to  uses,  which  will  be  good.  A  person  may  grant  a  reversion* 
as  well  as  a  possession  ;  but  the  law  will  not  allow  grants  of  title's" 
only,  or  imperfect  interests,  or  of  such  interests  as  are  merely  fu«* 
ture.  Bac.  Max.  58.  A  bare  possibility  of  an  interest,  which  is 
uncertain ;  a  right  of  entry,  or  thing  in  action*  cause  of  suit,  &c. 
may  not  be  granted  over  to  a  stranger.  Perk.  §  65.  2  Inst.  21*k 
4  Rap*  66. 

It  was  formerly  held,  that  by  a  grant  of  all  a  man's  goods  and 
chattels,  bonds  would  pass  ;  now  it  is  held  the  contrary,  that  the 
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words  goods  and  chattels  do  not  extend  to  bonds,  deeds  or  special- 
ities, being  things  in  action,  unless  in  special  .cases.  8  Refi.  33. 
Co.  Litt.  152.  The  stat.  2  Geo..  II.  cafi.'2S.  was  found  necessary  to 
make  the  stealing  such  bonds,  &c.  felony,  as  in  case  of  other  goods 
and  chattels. 

In  grants  there  must  be  a  foundation  of  interest,  or  they  will  not 
be  binding  :  if  a  person  grants  a  rent-charge  out  of  lands,  when 
he  hath  nothing  in  the  land,  the  grant  will  be  void.  Perk.  15. 
Though  it  is  said,  if  a  man  grant  an  annual  rent  out  of  land, 
wherein  he  hath  no  kind  of  interest,  yet  it  may  be  good  to  charge 
the  person  of  the  grantor..  Owen's  Refi.  3.  A  man  may  grant  an 
annuity  for  him,  and  his  heirs,  to  commence  after  his  death,  and 
it  shall  charge  the  heir.  Bac.  Max.  58.  And  after  the  grant  of 
an  annuity,  &c.  is  determined,  debt  lies  for  the  arrears ;  and  the 
person  of  the  tertenant  will  be  charged-  7  Refi.  39.  If  a  common 
person  grants  a  rent,  or  other  thing  that  lies  in  grant,  without  li- 
mitation of  any  estate,  by  the  delivery  of  the  deed,  a  freehold 
passes :  but  if  the  king  make  such  a  grant  of  a  rent,  &c.  it  is  void 
for  uncertainty.    Danv.  Refi.  ,45.  a. 

A  grant  to  a  man,  with  a  blank  for  his  christian  name  is  void, 
except  to  an  officer  known  by  his  office,  when  it  must  be  averred  ; 
and  it  is  the  same  where  the  grantee's  christian  name  is  mistaken. 
Cro-.  Eliz.  328. 

-  Grants  may  be  void  by  uncertainty,  impossibility,  being 
against  law,  on  a  wrong  title,  to  defraud  creditors,  &c.  Co.  Litt. 
183.  Such  things  as  lie  in  grant,  may  not  be  granted  or  held 
without  deed;  and  if  any  thing  not  grantable.is  granted  with  other 
things,  the  grant  will  be  void  for  all.  2  Shefi.  Abr.  269.  271.  273. 
Trusts  and  confidences  are  personal  things,  and  may  not  be  grant* 
ed  over  to  others  in  most  cases ;  as  offices  of  trust  and  the  like : 
but  all  kinds  of  chattels,  real  and  personal,  are  grantable.  Perk.  § 
99.    Ploivd.  141.  379. 

If  one  grant  any  thing  that  lies  in  livery,  or  grant,  and  that  is  in 
■esse  at  the  time  of  the  grant,  in  fee,  or  for  life^  and  the  estate  is 
to  begin  at  a  day  to  come,  this,  for  the  most  part,  will  be  void  ;  but 
a  lease  or  grant  for  years  may  be  good  in  futuro;  and  may  be  to 
one  for  term  of  years,  or  years  determinable  on  lives,  and  after  to 
another,  to  begin  at  the  end  of  that  estate.  5  Refi.  1.  Dyer,  58. 
Where  a  man  hath  a  reversion  after  an  estate  for  life  of  land,  and 
he  grants  a  rent  out  of  it,  the  grant  is  good,  and  will  fasten  upon 
the  land  after  the  estate  of  the  tenant  for  life  is  ended ;  and  if  a 
person  grant  rents,  &c.  and  a  stranger  take  them  at  that  time,  in 
this  case  the  grant  will  be  good,  for  one  may  not  be  out  of 
possession  of  these  things  but  at  his  pleasure.  Per k.  92.  98.  If 
a  man  grants  that  to  one,,  that  he  hath  granted  before  to  another 
for  the  like  term,  &c.  the  second  grant  will  be  void.  Dyer,  23. 
Perk.  §  102.  Grants  are  usually  made  by  these  words,  viz, -have 
*given,  granted  and  confirmed,  &c.  And  words  in  grants  shall  be 
construed  according  to  a  reasonable,  sense,  and  not  he  strained  to 
what  is  unlikely.  Hoh.  3Q4.  Also  it  hath  been  adjudged,  that 
grants  shall  be  expounded  according  to  the  substance  of  the  deed, 
not  the  strict  grammatical  sense,  and  agreeable  to  the  intention  of 
the  parties.    Co..  Litt.  146.  313. 

Where  the  principal  thing  is  grmtedy  the  incident  shall  passj 
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but  the  firinci/ial  will  not  pass  by  the  grant  of  the  incident.  Co, 
"Litt.  152.  A  lord  of  a  manor  cannot  grant  the  same,  and  reserve 
the  court  baron,  it  being  inseparably  incident.  Co.  Litt.  313.  A 
grant  of  a  manor,  without  the  word  cum  fiertinentiis,  will  pass3  aH 
things  belonging  to  the  manor ;  the  grant  of  a  farm  will  also  pass 
all  lands  belonging  to  it;  but  a  grant  of  a  messuage  passes  only 
the  house,  out-houses  and  gardens.  Owen's  Refin  5 1 .  When  lands 
are  granted  by  deed,  the  houses  Which  stand  thereon  will  pass ; 
houses  and  mills  pass  by  the  grant  of  all  lands,  because  that  is  the 
most  durable  thing  on  which  they  are  built.  4  Refi.  86.  2  And. 
123.  By  grant  of  all  lands,  the  woods  will  pass;  and  if  a  man 
grant  all  his  trees  in  a  certain  place,  this  passeth  the  soil ;  though 
an  exception  of  wood  extends  to  the  trees  only,  not  the  soil.  I 
Roll.  Refi.  33.    Dyer,  19.    5  Refi.  11. 

A.  being  mortgagee  in  fee  of  certain  lands,  and  Rr  the  morN 
gagor  entitled  to  the  equity  of  redemption,  by  lease  and  release, 
A.  conveys  and  R.  releases  the  lands  to  C.  in  fee,  who  by  the  same 
instrument  covenants  with  and  grants  to  'R.  that  it  shall  be  lawful 
for  R.  and  his  assigns,  at  all  times,  to  enter  upon  the  lands,  to 
search  and  dig  for  coal,  and  to  take  and  carry  away  the  same  to 
his  and  their  own  use  :  this  is  only  a  license,  and  conveys  no  inte- 
rest in  the  soil,  so  as  to  exclude  C.  and  those  claiming  under  him, 
from  getting  coal  there  ;  nor  could  it  operate  as  an  exception  or 
reservation  out  of  the  grant  in  respect  to  R.  who  had  not  the  le- 
gal title  in  him  at  the  time.    4  East's  Refi.  469, 

By  a  grant  of  all  tithes  arising  out  of  or  in  respect  to  farms, 
lands,  he.  the  tithes  arising  out  of  and  in  respect  of  rights'  *of 
common  appurtenant  to  such  farms  or  lands  will  pass.  7  Term 
Refi.  K.R.  641. 

Trees  in  boxes  will  not  pass  by  the  grant  of  the  land,  &c.  as 
they  are  separate  from  the  freehold.  Mod.  Cases',  170.  A  man 
grants  all  his  wood  that  shall  grow  in  time  to  come ;  it  is  a  void 
grant,  not  being  in  esse,  3  Leon.  37.  A  grant  de  vestura  terr$ 
passeth  not  the  freehold,  therefore  the  grantee  hath  no  authoci/ty 
to  dig  in  it  by  virtue  of  such  a  grant.  Owen,  37.  By  the  grant  of 
lands  in  the  possession  of  another,  it  is  good  if  such  other  be  in 
possession,  let  the  possession  be  by  right  or  wrong.  1  Roll.  Refi. 
23.  If  a  grant  is  general,  and  the  lands  granted  restrained  to  a 
certain  vill,  the  grantee  shall  have  no  lands  out  of  the  vill.  2-  Refi. 
33.  It  has  been  held,  that  where  a  grant  is  made  of  lands  and  te- 
nements in  D.  copyhold  lands  will  not  pass  ;  for  they  cannot  pass 
Otherwise  than  by  surrender.    Owen,  37. 

Where  lands  are  certainly  described  in  a  grant,  with  a  recital 
as  granted  to  A.  R.  &c.  though  they  were  not  thus  granted,  it  has 
been  adjudged  that  the  grant  was  good.  10  Refi.  1 1(X  If  a  first 
description  of  lands  in  a  grant  is  false,  notwithstanding  the  second  v 
fce  true,  nothing  will  pass  by  it ;  though,  if  the  first  be  true,  and 
the  second  false,  the  grant  may  be  good.    3  Refi.  10. 

Where  there  is  a  grant  of  a  particular  thing  once  sufficiently 
ascertained  by  some  circumstance  belonging  tD  it,  the  addition  of 
an  allegation,  mistaken  or  false  respecting  it,  will  not  frustrate 
the  grant ;  but  when  a  grant  is  in  general  terms,  then  the  addition 
pf  a  parftcular  circumstance  will  operate  by  way  of  restriction  and 
modification  of  such  grant,    5  East*s  Refi.  51. 
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The  word  grant,  where  it  is  placed  among  other  words  of  de- 
mise, &c.  shall  not  enure  to  pass  a  property  in  the  thing  demised; 
Jbut  the  grantee  shall  have  it  by  way  of  demise.    Dyer,  56. 

Of  grants,  some  charge  the  grantor  with  something  he  was  not 
^charged  with  before  ;  others  discharge  the  grantee  of  something 
wherewith  he  was  before  charged,  or  chargeable.  If  a  man  grant 
to  me  a  renucharge,  and  after  I  grant  to  him,  that  he  shall  not  be 
sued  for  this  rent ;  this  is  good  to  bar  me  of  bringing  an  action, 
$hough  I  may  still  distrain  for  the  rent :  and  if  one  grants  to  his 
lessee  for  life  or  years,  that  he  shall  not  be  impeached  for  waste, 
it  will  be  a  good  discharge,  and  may  be  pleaded.  7  Hen.  VI.  43. 
Bro.  Grant,  175.  Kciku.  88.  See  1  Refi.  147.  10  Refi.  48.  and 
this  Diet.  tit.  Condition. 

II.  Any  natural  person,  or  corporate  body,  (not  prohibited  by- 
law, as  infants,  feme  coverts,  monks,  &c.)  may  make  a  grant  of 
lands,  and  be  a  grantor;  and  an  infant,  or  woman  covert,  may  be  a 
grantee.  Though  the  infant  at  his  full  age  may  disagree  to  the 
grant,  and  the  husband  disagree  to  the  grant  to  his  wife.  Perk. 
S,  As.  43.    See  tit.  Infant,  Baron  and  Feme,  l$c. 

But  herein  the  Jaw  distinguishes  between  such  grants  as  arc 
void,  and  only  voidable;  the  first  of  which  are  all  such  gifts, 
grants  or  deeds,  made  by  an  infant,  which  do  not  take  effect  by 
delivery  of  his  hand ;  as  if  an  infant  give  a  horse,  and  no  delivery 
Df  the  horse  with  his  hand,  and  the  donee  take  the  horse  by  force 
of  the  gift,  the  infant  shall  have  an  action  of  trespass,  for  the 
grant  was  merely  void.  But  if  an  infant  enters  into  an  obligation, 
makes  a  feoffment,  levies  a  fine,  or  suffers  a  recovery,  these  are 
not  void,  only  voidable.    Perk.  §§  12,  13.  19.    See  tit.  Infant, 

A  grant  by  2»feme  covert  is  void,  for  no  act  of  her's  can  transfer 
that  interest  which  the  intermarriage  has  vested  in  the  husband. 
See  2  New  Abr.  648.    Perk.  §  6.    See  tit.  Baron  and  Feme. 

Grants  made  by  persons  non  sane  memoria,  are  good  against  / 
themselves;  but  they  are  voidable  by  their  heirs,  &c.  A  man  that 
is  born  dumb,  or  dumb  and  deaf,  ij[  he  have  understanding,  by 
making  signs,  he  may  grant  his  land  to  another ;  not  one  who  is 
born  deaf,  dumb,  and  blind  also.  Co.  Litt.  2.  See  tit.  Idiot.  A 
person  attainted  of  treason  or  felony,  may  make  a  deed  of  gift  or 
grant,  and  it  shall  be  good  against  all  persons  except  the  king, 
and  the  lord  of  whom  the  lands  are  held ;  and  for  relief  in  prison, 
they  may  be  good  against  them  likewise.  Co.  Litt.  2.  Perk.  § 
26.  31. 

The  grants  of  persons  under  duress  are  void;  that  is,  if  they 
were  made  under  an  apprehension  of  some  bodily  hurt,  or  if  the 
grantor  were  imprisoned  without  cause,  and  the  grantee  refused 
to  release  or  discharge  him,  unless  he  made  such  grant.  2  Inst. 
483.  But  menacing  to  hnvn  houses,  or  spoil  or  carry  away  the 
party's  goods,  are  not  sufficient  to  avoid  the  grant;  for  if  he  should 
suffer  what  he  is  threatened,  he  may  sue  and  recover  damages  in 
proportion  to  the  injury  done  him.  4  Inst.  485.  Perk.  §  18.  See 
tit.  Duress. 

If  there  be  father  and  son  of  the  same  name,  and  the  father 
grants  an  annuity  by  his  name,  without  any  addition,  it  shall  be 
intended  the  ^rant*  of  the  father  ;  and  if  the  son,  being  of  the 
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same  name  with  his  father,  grant  an  annuity  without  any  addi- 
tion, yet  the  grant  is  good,  for  he  cannot  deny  his  deed.  Perk* 
§  37. 

There  are  but  few  (if  any)  persons  excluded  from  being  gran- 
tees ;  therefore  a  man  attainted  of  felony,  murder,  or  treason,  may 
be  a  grantee ;  so  the  king's  villein,  an  alien,  one  outlawed  in  a 
personal  action,  or  a  bastard,  may  be  grantees.  Perk,  §  48.  A 
bastard  who  is  known  to  be  the  son  of  such  a  one,  may  purchase^ 
or  be  a  grantee  by  such  reputed  name ;  for  all  surnames  were 
originally  acquired  by  reputation.  Co.  Litt.  3.  2  Roll.  Abr.  43', 
44. 

A  feme  covert  may  be  a  grantee,  therefore  if  a  rent-charge  be; 
granted  to  a  feme  covert,  and  the  deed  is  delivered  to  her  without 
the  privity  of  her  husband,  and  the  husband  dies  before  any  disa- 
greement made  by  him,  and  before  any  day  of  payment,  the  grant 
is  good,  and  shall  not  be  avoided,'  by  saying,  that  the  husband  did 
not  agree,  &c.  but  the  disagreement  of  the  husband  ought  to  be 
shown.    Per k.  %  43.    See  tit.  Baron  and  Feme. 

Although  aggregate  corporations  are  invisible,  and  exist  only  in 
supposition  of  law,  yet  they  are  capable  of  taking  by  grant,  for 
the  benefit  of  the  members  of  the  corporation.  Co.  Litt.  9.  1 
Sound.  344. 

GRANTS  OF  THE  KING.  The  king's  grants  are  matters  of  pub* 
lie  record ;  for  the  king's  excellency  is  so  high  in  the  law,  that  no 
freehold  may  be  given  to,  nor  derived  from  him,  but  by  matter  of 
record.  Doct.  W  Stud.  b.  1.  d.  8.  To  this  end  a  variety  of  of- 
fices are  erected,  communicating  in  a  regular  subordination  one 
with  another,  through  which  ail  the  king's  grants  must  pass,  and 
be  transcribed  and  enrolled ;  that  the  same  may  be  narrowly  in- 
spected by  his  officers,  who  will  inform  him  if  any  thing  contained 
therein  is  improper,  or  unlawful  to  be  granted.  These  grants* 
whether  of  lands,  Jionours,  liberties,  franchises,  or  aught  besides^ 
are  contained  in  charters  or  letters  pateut;  that  is,  open  letters* 
liter*  patentes;  so  called  because  they  are  not  sealed  up,  but  ex- 
posed to  open  view,  with  the  great  seal  pendant  at  the  bottom,  and 
are  usually  directed  or  addressed  by  the  king  to  all  his  subjects 
at  large.  And  therein  they  differ  from  certain  other  letters  of  the 
king,  sealed  also  with  his  great  seal,  but  directed  to  particular 
p6rsons  and  for  particular  purposes ;  which  therefore  not  being  de* 
signed  for  public  inspection,  are  closed  up  and  sealed  on  the  out- 
side, and  are  thereupon  called  writs  close,  liter*  claiis&i  and  are 
recorded  in  the  close  rolls,  in  the  same  manner  as  the  others  are  in 
the  patent  rolls.    2  Comm.  346..  c.  21. 

Grants  or  letters  patent  must  first  pass  by  bill,  which  is  pre- 
pared by  the  attorney  and  solicitor-general,  in  consequence  ©f  a 
warrant  from  the  crown  ;  and  is  there  signed,  that  is,  subscribed,  at 
top,  with  the  king's  own  sign  manual,  and  sealed  with  his  privy- 
signet,  which  is  always  in  the  custody  of  the  principal  secretary  of 
'  state  j  and  then  sometimes  it  immediately  passes  under  the  great 
seal,  in  which  case  the  patent  is  subscribed  in  these  Words,  per 
ipsUm  regevh  by  the  king  himself.  Otherwise,  the  course 'is  to 
carry  an  extract  of  the  bill  to  the  keeper  of  the  firivy  seal,  who 
makes  out  a  writ  or  warrant  thereupon  to  the  chancery,  so  that  the 
sign  tiianual  is  the  warrant  to  the  privy  seal,  and  the  privy  seal  is 
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the  warrant  to  the  great  seal ;  and  in  this  last  case  the  patent  is 
subscribed,  per  breve  de  privato  sigillo  :  by  writ  of  privy  seal.  But 
there  are  some  grants  which  only  pass  through  certain  offices,  as 
the  admiralty  or  treasury,  in  consequence  oi"  a  sign  manual,  with- 
out the  confirmation  of  either  the  signet,  the  great*  or  the  privy 
seal,    2  Comm.  c.  21.    See  9  Rep.  18.    2  Inst.  555. 

The  manner  of  granting  by  the  king  does  not  more  differ  from 
that  by  a  subject,  than  the  construction  of  his  grants  when  made. 
A  grant  made  by! the  king  at  the  suit  of  the  grantee,  shall  be 
taken  most  beneficially  for  the  king,  and  against  the  party;  where- 
as the  grant  of  a  subject  is  construed  most  strongly  against  the 
grantor.  Wherefore  it  is  usual  to  insert  in  the  king's  grants,  that 
they  are  made  not  at  the  suit  of  the  grantee,  but  ex  speciali  gratia\ 
certd  scienlid,  et  mero  motu  regis;  of  the  king's  special  favour,  cer- 
tain knowledge,  and  mere  motion,  and  then  they  have  a  more  liberal 
Construction.    Finch's  L.  100.    10  Rep.  112. 

A  subject's  grant  shall  be  construed  to  include  many  things  be- 
sides what  are  expressed,  if  necessary  for  the  operation  of  the 
grant.  Therefore,  in  a  private  grant  of  the  profits  of  land  for  one 
year,  free  ingress,  egress  and  regress  to  cut  and  carry  away  those 
profits  are  also  inclusively  granted;  and  if  a  feoffment  of  land 
was  made  by  a  lord  to  his  villein,  this  operated  as  a  manumission, 
for  he  was  otherwise  unable  to  hold  it.  Co.  Litt.  56.  Litt.  §  206. 
But  the  king's  grant  shall  not  enure  to  any  other  intent,  than  that 
which  is  precisely  expressed  in  the  grant.  As  if  he  grants  land 
to  an  alien,  it  operates  nothing ;  for  such  grant  shall  not  also 
enure  to  make  him  a  denizen,  that  so  he  may  be  capable  of  taking 
fey  grant.    Mro.  Abr.  Patent,  62.    Finch's  L.  1 10. 

When  it  appears  from  the  face  of  the  grant  that  the  king  is 
mistaken,  or  deceived,  either  in  matter  of  fact  or  of  law,  as  in  case 
o£  false  suggestion,  misinformation,  or  misrecital  of  former  grants ; 
or  if  his  own  title  to  the  thing  granted  be  different  from  what  h6 
supposes ;  or  if  the  grant  be  informal ;  or  if  he  grants  an  estate 
contrary  to  the  rules  of  law  ^  in  any  of  those  cases,  the  grant  is 
absolutely  void.  Freem.  172.  For  instance,  if  the  king  grants 
lands  to  one-and  his  heirs  male,  this  is  merely  void ;  for  it  shalj 
not  be  an  estate-tail,  because  there  want  words  of  procreation,  to 
ascertain  the  body  out  of  which  the  heirs  shall  issue ;  neither  is 
it  a  fee-simple  as  in  common  grants  it  would  be,  because  it  may 
reasonably  be  supposed  that  the  king  meant  to  give  no  more  than 
an  estate-tail ;  the  grantee  is,  therefore,  if  any  thing,'  nothing  more 
than  tenant  at  will.  Finch,  101,  102.  Bro.  Abr.  Estates,  34. 
Patents,  104.    Dyer,  270.    Danv.  45.    5  Rep.  94.    More,  293. 

To  prevent  deceits  of  the'  king,  with  regard  to  the  value  of 
estates  granted,  it  is  particularly  provided  by  stat.  1  Hen.  IV.  c.  6. 
that  no  grant  of  his  shall  be  good,  unless*  in  the  grantee's  petition 
for  them,  express  mention  be  made  of  the  real  value  of  lands. 
Other  statutes  have  also  been  passed  relative  to  this  subject.  The 
king's  grantee  shall  not  forfeit  for  non-payment  of  rent,  where  the 
rent  has  been  answered  before  process  issued.-  Stat.  21  Jac.  I.  c. 
25.  Grants  of  felons'  goods  how  to  be  enrolledi  Stat.  4  &  5  W.  , 
&  M.  c.  22.  §  K  The  crowU,restramed  from  grantiug  lands,  except 
for  jbhhty^one  years,  &c.  Stat;  I,  Ann.  stfat..  1.  c.  7'.  '34  Geo.  III.  c.  75> 
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and  48  Geo.  III.  c.  73.  See  also  39  &  40  Geo.  lit  c.  88.  and  4T 
Geo.  III.  sjf.  2.  c.  24.,  as  to  the  disposition  of  the  private  property 
of  the  king,  real  and  personal;  and  also  as  to  grants  of  lands  es- 
cheated ;  and  which  the  king  may  please  to  restore  for  the  execu- 
tion of  any  trusts  relating  to  them ;  or  to  reward  the  discoverers. 
See  also  tit.  Forfeiture,  and  likewise  a  temporary  act,  48  Geo.  III. 
c.  50.  for  preventing  the  granting  of  any  office,  place  or  employ- 
ment in  reversion,  or  for  joint  lives  with  benefit  of  survivorship* 
or  for  any  two  or  more  lives  in  succession  by  his  majesty,  or  by 
any  board  or  department  of  government. 

Before  the  statute  de  firerogativa  regis,  dowers,  advowsons,  and 
other  things,  have  passed  by  the  general  grant  of  the  king;  but  by 
that  statute  they  are  to  be  granted  in  express  words.  1  Reft,  50. 
See  tit.  Advoivson. 

The  king's  grant  is  good  for  himself  and  successors,  though 
his  successors  are  not  named.    Yelv.  13. 

The  king  may  not  grant  away  an  estate-tail  in  the  crown,  &c. 
And  the  law  takes  care  to  preserve  the  inheritance  of  the  king  for 
the  benefit  of  the  successor.  2  And.  154.  Sty.  263.  See  Jenk. 
Cent.  307.  A  grant  may  not  be  made  by  the  king  which  tends 
to  a  monopoly,  against  the  interest  and  liberty  of  the  subject :  nor 
can  the  king  make  a  grant  non  obstante  any  statute  made,  or  to  be 
made ;  if  he  doth,  any  subsequent  statute  prohibiting  what  is 
granted,  will  be  a  revocation  of  the  grant.  11  Rep.  87.  Dyer,  52. 
Where  the  king  is  restrained  by  the  common  law  to  make  a 
grant,  if  he  makes  a  grant  non  obstante  the  common  law,  it  will 
not  make  the  grant  good  :  but  when  he  may  lawfully  make  agrant, 
and  the  law  requires  he  should  be  fully  apprized  of  what  he 
grants,  and  not  be  deceived,  a  non  obstante  supplies  it,  and  makes 
the  grant  good :  if  the  words  are  not  sufficient  to  pass  the  thing 
granted,  a  non  obstante  will  not  help.  4  Jlefi.  35.  JVels.  Abr.  904. 
If  a  grant  is  made  by  the  king?  and  a  former  grant  is  in  being  of 
the  same  thing,  if  it  be  not  recited^  the  grant  will  be  void;  and 
recking  a  void  grant,  when  there  is  another  good,  may  make  the 
king's  grant  void.  Dyer,  77.  Cro.  Car.  143.  And  there  may  be 
a  non  obstante  to  a  former  grant.    5  Rep.  94.    Moor,  293. 

The  king's  grants  may  be  void,  by  reason  of  uncertainty;  as  if 
debts  and  duties  are  granted,  without  saying  in  particular  what 
duties,  &c.  12  Rep.  46.  But  where  there  is  a  particular  cer- 
tainty preceding  they  shall  not  be  destroyed  by  any  uncertainty  or 
mistake  which  follows :  and  there  is  a  distinction  where  a  mistake 
of  title  is  prejudicial  to  the  king,  and  when  it  is  in  some  descrip- 
tion of  the  thing  which  is  supplemental  only,  and  not  material  or  is- 
suable. 1  Mod.  195.  The  king  grants  the  manor  bf  D.  which  he 
has  by  the  attainder  of  a  certain  person,  &c.  and  in  fact  the  king 
hath  it  not  so ;  this  grant  is  void.    10  Rep.  109. 

If  the  king  grants  a  messuage  of  the  value  of  5L  a  year  to  A.B. 
and  it  be  of  the  yearly  value  of  10/.  the  value  being  in  the  same 
sentence  with  the  grant,  will  make  it  void :  though  if  it  be  men- 
tioned in  another  sentence  it  maybe  good.  Jenk.  Cent.  261.  The 
grant  of  the  ,king  to  a  corporation,  that  they  shall  not  be  implead- 
ed for  lands,  nor  for  any  cause  arising  there,  elsewhere  than  be- 
fore themselves,  doth  not  bind  the  king  where  he  is  party  j  and  the 
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lring  by  his  grant  cannot  exclude  himself  frota  prosecuting  'ptea& 
of  the  crown ;  for  it  concerns  the  public  government.  Keiho.  88. 
tltyer,  376.    2&nk.  Cent,  190. 

The  king  cannot  grant  a  thing  intrusted  to  him  in  respect  of  1iis 
sovereignty  ;  as  the  lapse  ©f  a  church,  before,  or  after  it  becomes 
Toid.  2  Roll.  187.  32.  35.  Nor  purveyance,  butlerage^  prisage, 
■&c,  2  Roll.  187.  i.  35.  Nor  the  potter  to  make  a  dispensation 
of  a  Statute.  7  Co.  36.  b.  So  he  cannot  grant  the  lands,  or  goods, 
of  a  recusant  convict,  before  the  commission  returned.  2  Roll.  184. 
i.  20.  Nor  the  lands  or  goods  of  one  attainted  of  treason,  beforfc  , 
Ms  attainder.    Dyer,  108.  a. 

So  the  king  cannot  grant  the  prosecution,  or  execution  of  an£ 
penal  statute  to  another  ;  for  it  is  intrusted  with  him  as  the  head  of 
the  public  weal.  R.  7  Co.  37.  a.  Nor  the  penalty  or  benefit 
of  a  penal  statute,  before  it  be  recovered.  7  Co.  36.  b.  37.  a.  Nor 
any  fine  or  forfeiture  of  a  particular  person,  before  he  be  convicted. 
Declared  by  stat.  1  W.  &  M.  stat.  2.  c.  2.  that  such  grant  or  pro- 
mise is  illegal  and  void.  See  tit.  Forfeiture;  and  further,  as  to 
the  subject  of  this  article,  tit.  Sing,  Scire  Facias  to  repeal  patents. 

GRANTZ,  Is  used  for  grandees,  in  the  Far.  Roll.   6  Edw.  III. 
tn.  5,  6.    Et  les  ditz  couniz,  barons,  el  autre  grantz,  &c. 

GRASS  HEARTH,  The  grasing  or  turning  up  the  earth  with 
a  plough ;  whence  the  customary  service  for  the  inferior  tenants 
of  the  manor  of  Amersden,  in  Oxfordshire,  to  bring  their  ploughs 
and  do  one  day^s  work  for  their  lord,  was  called  grass  hearth  or 
grass  hurt :  and  we  still  say  the  skin  is  grastd  or.  slightly  hurt£ 
and  a  bullet  grases  on  any  place,  when  it  gently  turns  up  the  sur- 
face of  what  it  strikes  upon.    Paroch.  Antiq.  496,  497. 

GRATUITOUS  DEEDS,  &c.  Such  as  are  made- without  good 
antf  legal  consideration.    See  Consideration. 

GRAVA,  A  little  wood  or  grove.    Mon.  Angl.  torn.  2.  p.  198, 
Co.  Litt.  4. 

GRAVARE  et  GRAVATIO,  An  accusation  or  impeachment. 
Leg.  Etheld.  cap.  19. 

GRAVE.  The  names  of  places  ending  with  grave  come  from 
the  Sax.  graf,  &  wood,  thicket,  den  or  cave. 

GRAVERS,  Of  seals  and  stones  shall  give  to  every  one  their 
weight  of  silver  and  gold,  on  pain  of  imprisonment.  Stat,  7  Edw. 
III.  cap.  T.  now  obsolete. 

GRAZIER,  pecuarius.']  A  breeder  or  keeper  of  cattle,  men- 
tioned in  the  stat.  25  Hen.  VIII.  cc.  2.  13.    See  Cattle. 

GREAT  MEN.  This  expression  is  sometimes,  in  ancient  sta- 
tutes, understood  of  the  temporal  lords  in  the  higher  house  of 
parliament,  and  sometimes  of  the  members  of  the  house  of  com- 
mons.   See  tit.  Parliament. 

GREAT  SEAL  of  ENGLAND.  See  tit.  Chancellor,  Treason. 

GREE,  Fr.  gre,  i.  e.  good  liking  or  allowance.]  Satisfaction;  as 
to  make  gree  to  the  parties,  is  to  agree  with  and  satisfy  them  for 
an  offence  done.  And  where  it  is  said  in  our  statutes,  that  judg- 
ment shall  be  put  in  suspense  till  gree  is  made  to  the  king  of  his 
debt;  it  is  taken  for  satisfaction.  Stats.  1  Rich.  II.  c.  15.  25  Edw. 
III.  c.  19. 

GREEN  CLOTH,  Of  the  king's  household,  so  termed  from  the 
green  cloth  on  the  table,  is  a- court  of  justice  composed  of  the 
Vol.  III.  C  c 
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Lord  Steward,  treasurer  of  the  household,  comptroller,  and  other 
officers  ;  to  which  is  committed  the  government  and  oversight  of 
the  king^s  court,  and  the  keeping  of  the  peace  within  the  verge, 
&c» 

GREENHEW  or  GREENHUE,  The  same  as  vert  in  forests, 
&c.    Manivood,  par.  2.  cap.  6.  num.  5.    See  tit.  Forest. 

GREENLAND  COMPANY.  A  joint  stock  of  40,000/.  was, 
by  statute,  to  be  raised  by  subscribers?  who  were  incorporated : 
and  the  company  to  use  the  trade  of  catching  whales,  8cc.  into  and 
from  Greenland)  and  the  Greenland  seas;  they  might  make  by- 
laws for  government,  and  of  persons  employed  in  their  ships,  Sec. 
Stat.  4  &  5  Wm.  III.  cafi.  17.  But  by  stat.  1  Ann.  c.  16.  any  per- 
sons who  will  adventure  to  Greenland  for  whale  fishing,  shall  have 
all  privileges  granted  to  the  Greenland  Company,  See  this  Diet, 
tit.  Fish,  Fisheries  and  Fishing,  Navigation  Acts. 

GREEN  SILVER.  There  is  an  ancient  custom  within  the  manor 
of  Writtel,  in  the  county  of  Essex,  that  every  tenant  whose  fore- 
door  opens  to  Greenbury,  shall  pay  a  halfpenny  yearly  to  the  lord* 
by  the  name  of  green  silver.  The  term  silver,  here,  must  mean 
rent. 

GREEN  WAX,  Is  where  estreats  are  delivered  to  the  sheriffs 
out  of  the  exchequer,  under  the  seal  of  that  court,  made  in  green 
wax,  to  be  levied  in  the  several  counties ;  this  word  is  mentioned 
in  stat.  7  Hen.  IV.  c.  3. 

GREENWICH  HOSPITAL.  A  duty  was  laid  on  all  foreign- 
built  ships,  half  of  it  payable  to  the  trinity-house,  to  be  applied 
for  the  relief  of  decayed  seamen.  Stat.  1  Jac.  II.  cap.  18.  Every 
seaman  shall  allow  out  of  his  wages  6d.  a  month,  for  the  better  sup- 
port of  the  said  hospital;  for  which  duty  receivers  are  appointed, 
who  may  depute  officers  of  the  customs,  &c.  to  collect  the  same, 
and  examine' on  oath  masters  of  ships,  Etc.  Stats.  8  &  9  Wm.  III. 
c.  23.  &c  10  Ann.  c.  17.  2  Geo.  II.  c.  7.  Provisions  for  securing 
the  payment  of  the  6d.  per  month  from  privateers.  1 8  Geo.  II. 
c.31.  These  funds  are  under  the  management  of  the  governors 
of  Greenwich  hospital;  see  5  Geo.  III.  c.  16.  and  are  further  im- 
proved by  the  transfer  thither  of  the  chest  from  Chatham.  43  Geo. 
III.  c.  119.  and  by  proportions  of  prize  money.  46  Geo.  III.  cc.  100, 
101.    See  further,  tit.  Navy,  Seamen. 

GREVE,  Sax.  gerefa.']  or  rather  reve*  A  word  of  power  and 
authority,  signifying  as  much  as  comes  or  vice  comes;  and  hence 
comes  our  shrieve,  portreve,  tfr.  which  by  the  Saxons  were  writ- 
ten sciregerefa,  portgerefa.  Lambert  in  his  exposition  of  Saxon 
words,  verba  prafectus,  makes  it  the  same  with  reve.  See  Hove- 
den,  Part,  poster.  Annal.  fol.  3  46, 

GRILS,  A  kind  of  small  fish.    Stat.  22  Ediv.  IV.  c.  2. 

GR1TH,  Sax.']   Peace.    Terms  de  Ley. 

GRITHBRECHE,  Sax.  grythbryce,  i.  e.  pacts  /radio.']  Breach 
of  the  peace.  In  causis  regiis  grithbreche  100  Sol.  emendabit.  Leg. 
Hen.  I.  c.  36. 

GRITHSTOLE,  Sax.  sedes  pads.}  A  place  of  sanctuary.  See 
FHdstol. 

GROATS.  The  allowance  to  prisoners  kept  in  execution  for 
debt,  is  vulgarly  so  called ;  it  was  formerly  Ad.  per  day,  or  2s.  4d. 
per  week.    It  is  now  3s.  6d.    See  tit.  Execution  HI.  4. 
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GROCERS,  Were  formerly  those  who  engrossed  merchandise. 
Stat.  37  Ediv.  III.  c.  5.  It  is  now  a  particular  and  well  known 
trade;  and  the  custom  duties  for  grocery  wares  and  drugs,  are  par- 
ticularly ascertained,  by  statutes.  See  tit.  Customs,,  Navigation 
Acts. 

GRONNA,  A  deep  pit,  or  bituminous  place,  where  turfs  are 
dug  to  burn.    Hovea\4SS.    Mon.  Angl.tom.  1.  p.  243. 

GROOM,  The  name  of  a  servant  in  some  inferior  place ;  ge- 
nerally applied  to  servants  in  stables :  but  it  hath  a  special  signi-. 
fixation,  extending  to  groom  of  the  chamber,  groom  of  the  stole,  &c. 
which  last  is  a  great  officer  of  the  king's  household,  whose  precinct 
is  properly  the  king's  bed-chamber,  where  the  lord  chamberlain 
hath  nothing  to  do ;  stole  signifies  a  robe  of  honour.  Lex  Constitu- 
tionis,  p.  182.    See  Garcio. 

GROOM  PORTER,  An  officer  or  superintendant  over  the 
royal  gaming  tables;  in  -Latin  he  is  styled  Aula  Regix  Janitor  Pri- 
marius. 

GROSS,  grossus.']  In  gross,  absolute,  entire,  not  depending  on 
another ;  as  anciently  a  villein  in  gross  was  such  a  servile  person 
as  was  not  appendant  or  annexed  to  the  lordj  or  manor,  nor  to  go 
along  with  the  tenure  as  appurtenant  to  it ;  but  was  like  the  other 
personal  goods  and  chattels  of  his  lord,  at  his  lord's  pleasure  and 
disposal :  so  also  advowson  in  gross  differs  from  advowson  ap- 
pendant, being  distinct  from  the  manor.  Co.  Litt.  120.  See  2 
Comm.  22. 

GROSSE  BOIS,  Fr.  gros  bois-,  i.  e.  great  wood.]  Signifies  such 
wood  as  by  the  common  law  or  custom  is  reputed  timber.  2  Inst. 
642. 

GROSS,  (common  in,  or  common  at  large,)  is  such  as  is  neither 
appendant  nor  appurtenant,  to  land,  but  is  annexed  to  a  man's 
person  ;  being  granted  to  him  and  his  heirs  by  deed :  or  it  may 
be  claimed  by  prescriptive  right,  as  by  parson  of  a  church,  or  the 
like  corporation  sole.  This  is  a  separate  inheritance,  entirely-dis- 
tinct from  any  landed  property.    See  tit.  Common. 

GROSS  WEIGHT,  The  whole  weight  of  goods  or  merchan- 
dise, dust  and  dross  mixed  with  them,  and  of  the  chest,  bag,  &c. 
out  of  which  tare  and  tret  are  allowed.    Merchant's  Diet. 

GROT,  Fr.]  A  den,  cave,  or  hollow  place  in  the  ground ;  also 
a  shady  woody  place,  with  springs  of  water.    L.  Fr.  Diet. 

GROUND  AGE,  A  custom  or  tribute  .paid  for  the  standing  of 
a  ship  in,  a  port. 

GROUND-ANNUAL,  A  ground  rent ;  payable  out  of  the 
ground^  before  the  tenement  in  a  burgh  is  built.  Scotch  Diet.  It 
is  contradistinguished  in  the  Scotch  law  from  Feu  Annual.  See 
that  title. 

GROUSE,  The  red  and  black  heath  game,  for  preserving  of 
which,  no  heath,  furze  or  fern  shall  be  burnt  on  any  heaths,  moors 
or  other  wastes,  between  the  2d  of  February  and  24th  of  June. 
$tat.  4  &  5  W.&M.  c.  23.    See  title  Game. 

GROWME,  An  engine  to  stretch  woollen  cloth  after  it  is  wo- 
ven.   See  the  ancient  stat.  43  Ediv.  III.  c.  10. 

GROWTH-HALFPENNY,  A  rate  so  called ;  and  paid  in  some 
places  for  the  tithe  of  every  fat  beast,  ox,  or  other  unfruitful  cat- 
tle.   Clayton's  Rep.  9?. 
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GRUARII,  fcrom  the  Fr.  gru.yer.~]  The  principal  officers  of 
the  forest  in  general 

QUARD,  Fr.  garde,  Lat,  custodia."}  A,  custody  or  care  of 
defence.  And  sometimes  it  is  used  for  those  that  attend,  upon,  the 
safety  of  the  prince,  called  the  life-guard,  bV.  sometimes  sucfo  as 
have  the  education  and  guardianship  of  infants ;  sometimes  fo*  a 
writ  touching  wardship,  as  droit  de  garde,  ejsctiqne  de  gard,  and, 
ravishment  de  gard.    Fitz.  MB.  \S%    See  tit.  Guardian. 


GUARDIAN. 

Fr.  gardevn,  Lat.  custoe,  gup>rdianusi\  One  who  hath  the 
charge  or  custody  of  any  person  or  thing ;  but  commonly  he  who 
hath  the  custody  and  education  of  such  persons  as  are  not  of  suf- 
ficient discretion  to  guide  themselves  and  their  awn  affairs,  as 
children  and  idiots ;  (usually  the  former ;)  being  as  largely  e3&» 
tended  in  the  common  law  as  tutor  and  curator  among  the  civilians. 
J^lount. 

I.  The  several  kind  of  Guardians ;  who  may  be  Guardians;  and 
how  appointed. 

Jl.  Of  the  Guardian's  Interest  in  the  Body  and  Lands  of  the, 
Ward,  and  what  he  may  lawfully  do,  so  as  to  bind  the  Infant. 

III.  Of  the  Infant's  Remedy  against  the  Guardian,  and  of  obliging 
him  to  Account. 

,  I.  A  guardian  is  either  legitimus,  testamentarius,  datus,  or  custun 
marius  :  he  that  is  a  legitimate  or  lawful  guardian  is  so  jure  cow 
muni,  or  jure  naturali;  the  first  as  guardian  in  chivalry,  in  fact,  op 
in  right ;  the  other  de  jure  naturaji,  as  father  or  mother.  A  testa* 
mentary  guardian  was  allowed  even  by  the  common  law ;  the  body 
of  the  minor  was  to  remain  with  him  who  was  appointed,  till  the 
age  of  fourteen  ;  and  as  for  his  goods  it  might  be  longer,  or  as 
long  as  the  testator  appointed;  guardianus  da.tus,vra.s  one  appointed 
by  the  father  in  his  life-time,  or  by  the  lord  chancellor  alter  the 
death  of  the  father  ;  and  where  there  is  a  guardianship  by  the* 
common  law,  the  lord  chancellor  can  order  and  intermeddle  j  but 
where  by  statute,  he  cannot  remove  either  the  child,  or  the-  guar* 
dian:  guardianship  by  custom,  is  of  orphans  by  the  custom  of  Lon- 
don, and  other  cities  and  boroughs ;  and  in  copyhold  manors,  by 
the  custom  it  may  belong  to  the  lord  of  the  manor  to  be  guardian 
himself^  or  to  appoint  one.   3  Salk.  Reji.  176,  177. 

The  guardianships  by  the  common  law,  were  guardians  in  cki* 
valry^  guardians  by  nature,  such  as  the  father  or  mother ;  gtm*> 
dians  in  socage,  who  are  the  next  of  blood,  to  whom  the  inheritance 
Cannot  descend,  if  the  father  does  not  order  it  otherwise ;  and- 
guardian  because  of  nurture,  when  the  father  by  will  appoints  one* 
to  be  guardian  of  his  child.    Co.  Lift.  18.  2  Inst.  305.    3  Reft.  37.. 

The  several  guardians  now  in  use,  may  be  thus  enumerated : 
1.  By  Nature;  2.  For  Nurture;  3.  In  Socage;  4.  By  Statute; 
5,  By  Custom  of  London  and  other  cities  and  boroughs ;  (which 
however*  from  particular  exceptions,  do  not  fall  under  the  general 
law ;)   6.  By  Election  of  the  Infant ;  7.  By  appointment  of  the 
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Chancellor  ;  ».  Ad  litem  ;  9.  By  appointment  of  the  Ecclesiastic 
cal  Court. 

1.  The  father  and  (in  some  cases)  the  mother  of  the  child  are 
guardians  hy  nature.  For  if  an  estate  be  left  to  an  infant,  the  father 
is  by  common  law  the  guardian,  and  must  account  to  his  child  for 
the  profits.  1  Inst.  88.  But  an  executor  may  not  pay  to  a  father 
a  legacy  left  to  an  infant.  1  P.  Wtm.  285.  See  tit.  Mxecutor^ 
Legacy*  And  with  regard  to  daughters  it  seems  by  construction 
of  stat.  4  &  5  P.  b*  M.  c.  8.  that  the  father  might  by  deed  or  will 
assign  a  guardian  to  any  woman  child  under  the  age  of  16  ;  and 
if  none  be  so  assigned,  the  mother  shall  in  this  case  be  guardian, 
3  Rep.  39. 

The  said  stat.  4  8c  5  P.  £5*  M.  provides*  under  severe  penalties, 
as  fine  and  imprisonment  for  years,,  "  That  nobody  shall  take  away 
any  maid  or  woman  child  unmarried,  being  within  the  age  of  six- 
teen years,  out  of  or  from  the  possession,  custody  or  governance, 
and  against  the  will  of  the  father  of  such  maid  or  woman  child,  or 
of  such  person  or  persons  to  whom  the  father  of  such  maid,  or 
woman  child,  by  his  last  will  and  testament,  ov  by  any  other  act  in 
his  life-time,  hath  [appointed]  or  shall  appoint,  assign,  bequeath, 
give  or  grant,  the  order,  keeping,  education  and  governance  of  such 
maid  or  woman  child."    See  this  Diet.  tit.  Marriage,  Rape. 

The  direct  object  of  the  above  statute,  was  to  prevent  the  taking1 
away  or  marrying  maidens  under  sixteen,  against  the  consent  of 
their  parents.  But  the  statute  has  prohibited  it  in  terms  which 
imply  that  the  custody  and  education  of  such  females  should  be- 
long to  the  father  and  mother,  or  the  person  appointed  by  the  for- 
mer. It  is  observable  on  this  statute,  that  though  the  title  is  con- 
fined to  maidens  being  inheritors,  and  the^  preamble  speaks  only  of 
such  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  the 
enacting  part  mentions  maidens  under  sixteen  generally.  See  1 
Inst.  88.  b.  w.  14.  For  determinations  on  this  statute  see  Ratcliff's* 
Ca.  3  Co.  57.  Poph.  204.  Cro.  Car.  465.  1  Sid.  362.  2  Mod. 
128.    3  Mod.  84.  168. 

Many  books,  especially  some  of  modern  date,  are  very  indiscri- 
minate when  they  mention  guardianship  by  nature.  Sometimes 
the  father  is  styled  guardian  by  nature,  of  his  heir  apparent,  for 
the  time,  in  general  terms  ;  such  as  at  first  appear  to  intimate  that 
no  other  ancestor  except  the  father,  not  even  the  mother,  is  enti- 
tled to  the  guardianship  in  that  right :  and  accordingly  Comyns- ' 
makes  this  inference  from  the  language  of  the  books;  though  per- 
haps too  hastily.  See  Com.  Dig.  tit.  Guardian,*(C).  3  Co.  38.  a.. 
6  Co.  22  b.  there  cited.  In  other  cases  it  appears  that  the  father 
being  dead,  the  mother  may  have  a  writ  of  trespass  quare  consan- 
guineum  et  haredem  cepit ;  which  imports  that  she  may  ajso  be 
guardian  by  nature  of  her  heir  apparent.  The  silence  in  one  book 
as  to  other  ancestors,  and  the  express  exclusion  of  the  grandfa- 
ther in  another  book,  without  the  necessary  explanation,  tend  to  an 
opinion  that  all  ancestors,  except  the  father  and  mother,  are  really 
excluded.  See  1  Inst.  84.  b.  6  Co.  22.  b.  However,  in  another  place 
it  appears  that  the  grandfather  and  other  ancestors  may  be  guar- 
dians by  nature  of  their  heirs  apparent,  as  well  as  the  father  and 
mother  ;  though  being  liable  to  be  postponed  to  others,  where  the 
father  is  not,  both  they  and  the  mother  have  a  title  distinguishable 
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from  his,  in  point  of  inferiority.  3  Co.  38.  a.  Further,  some  mo- 
dern books  do  not  confine  guardianship  by  nature  to  heirs  apparent, 
but  Renominate  the  father  and  mother  the  natural  guardians  of  all 
their  children ;  and  sometimes  even  the  parents  of  illegitimate 
issue  seem  to  have  been  treated  as  their  natural  guardians.  1  Vez, 
158.  2  Atk.  15.70.  9  Mad.  117.  Sometimes  also  the  guardian- 
ship of  female  children  ufraer  sixteen,  as  impliedly  given  to  the 
father  and  mother,  by  the  above*  mentioned  stat.  4  &  5  P.  &  M.c. 
8.  is  said  to  be  jure  natura.    See  the  statute,  and  3  Co.  38.  b. 

On  the  whole  it  seems,  that  not  only  the  father  but  also  the  mo- 
ther and  every  other  ancestor  may.  be  guardians  by  nature,  though 
with  considerable  differences,  such  as  denote  the  superiority  of  the 
father's  claim.  The  father  hath  the  first  title  to  guardianship  by 
nature,  the  mother  the  second :  as  to  other  ancestors,  if  the  same 
infant  happens  to  be  heir  apparent  to  two*  perhaps  priority  of  the 
possession  of  the  person  of  the  infant  might  probably  be  allowed 
to  decide  the  question.  While  the  tenure  by  knight's  service  con- 
tinued there  was  another  difference,  which  more  strongly  marked 
the  superiority  of  the  father's  claim;  for  he  was  entitled  to  the 
custody  of  the  infant's  person  even  against  the  lord  in  chivalry  j 
a  .preference  not  allowed  to  the  mother  or  other  relations ;  and 
this  diversity  appears  to  reconcile  the  determinations  in  the  old 
hooks,  which  apply  only  to  cases  in  which  the  right  to  the  infant's 
person  was  in  contest  with  the  lord  in  chivalry.  3  Co.  38.  b.  Bad- 
cli/fe's  Ca.  According  to  the  strict  language  of  our  law,  only  an 
lieir  apparent  can  be  the  subject  of  guardianship  by  'nature  ;  which 
restriction  is  so  true  that  it  hath  even  been  doubted  whether  such 
guardianship  can  be  of  a  daughter  whose  heirship,  though  deno- 
minated apparent,  yet  being  liable  to  be  superseded  by  the  birth 
of  a  son,  is  in  effect  rather  of  the  presumptive  kind:  3  Co.  38.  b. 
1  Inst.  84.  a.  Therefore  when  the  term  of  guardianship  by  nature 
is  extended  to  children  in  general,  or  to  any  besides  such  as, are 
heirs  apparent,  it  is  not  conformable  to  its  legal  sense,  but  must 
be  understood  to  have  reference  to  some  rule  independent  of  the 
common  law ;  as  the  dictates  of  nature,  and  the  principles  of  ge- 
neral reason.  Yet  we  must  not,  however,  conclude,  that  parents 
have  not  a  right  to  the  custody,  of  their  other  children,  for  the  law 
gives  them  this  custody  till  the  age  of  fourteen  by  the  guardian-" 
ship  for  nurture,  next  mentioned,  which,  though  it  differs  from 
that  by  nature,  not  only  in  name,  but  also  in  duration,  and  some 
other  particulars,  is  founded  on  a  like  conformity  to  the  order  of 
nature.    1  Inst.  88.  b.  n.  12. 

This  guardianship  by  nature  continues  till  the  infant  attains  the 
age  of  twenty-one;  it  extends  no  further  than  the  custpdy  of  the 
infant's  fierson.  Carth.  386.  1  Inst.  84.  It  yields,  as  to  the  cus- 
tody of  the  person,  to  guardianship  in  socage,  where  the  title  to 
both  guardianships  concur  in  the  same  individuals.  1  Inst.  88.  b. 
(See  post,  3.)  but  guardianship  in  socage  ending  at  fourteen,  it 
seems,  that  after  that  age  the  father,  or  other  ancestor,  having  a  like 
title  to  both  guardianships,  becomes  guardian  by  nature  till  the  in- 
fant's age  of  twenty -one,  See  Carth.  384.  Lastly,  the  father  may 
t  disappoint  the  mother  and  other  ancestors  of  the  guardianship  by 
nature,  by  appointing  a  testamentary  guardian  under  the  stats.  4 
&  5  P.  &  M.  and  12  Car.  II.  See,  post,  4, 
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2.  Guardians  for  nurture  are  of  course  the  father  or  mother 
till  the  infant  attains  the  agje  of  fourteen  years.  Moor,  738.  3  Refi. 
38.  In  default  of  father  or  mother,  the  ordinary  usually  assigns 
some  discreet  person  to  take  care  of  the  infant's  personal  estate, 
arfd  to  provide  for  his  maintenance  and  education.  2  Jones ,  90, 
2  Lev.  163.  See  fiost,  9.  This  guardianship  by  nurture,  only  oc- 
curs where  the  infant  is  without  any  other  guardian ;  and  it  has 
been  said  that  none  can  have  it  except  the  father  or  mother.  8 
Ednv.  IV.  7.  b.  Bro,  Gard.  70.  3  Co.  3,8.  It  extends  no  further 
than  the  custody  and  government  of  the  infant's  person ;  and  de- 
termines at  fourteen  in  the  case  both  of  males  and  females.  Ibid. 
Comyns  refers  to  Fleta,  as  if,  according  to  that  ancient  book,  grand- 
fathers and  great-grandfathers  might  be  guardians  by  nurture. 
But  the  statute  citedby  him  doth  not  point  at  this  species  of  guar- 
dian, it  describing  the  fiatria  fiotestas  in  general,  and  being  appa- 
rently borrowed  from  the  text  of  the  Roman  law ;  nor  will  it  bear 
the  least  application  to  guardianship  as  our  own  law  regulates  it, 
1  Inst.  88.  b.  in  n.  13.  ad  Jin. 

3.  Guardians  in  socage,  are  also  called  guardians  by  the  common 
law.  Wardship  is  incident  to  tenure  in  socage,  but  of  a  nature  ■ 
very  different  from  that  which  was  formerly  incident  to  knight 
service.  For  if  the  inheritance  descend  to  an  infant  under  four- 
teen, the  wardship  of  him  does  not,  nor  ever  did?  belong  to  the 
lord  of  the  fee :  because  in  this  tenure  no  military  or  other  per- 
sonal service  being  required,  there  was  no  occasion  for  the  lord  to 
take  the  profits  in  order  to  provide  a  proper  substitute  for  his  in- 
fant tenant.    See  this  Diet,  title  Tenure. 

This  kind  of  guardianship  takes  place  only  when  the  minor  is 
entitled  to  some  estate  in  lands  ;  and  then  by  the  common  law  the 
guardianship  devolves  upon  his  next  of  kin,  to  whom  the  inherit* 
ance  cannot  possibly  descend  ;  as  where  the  estate  descended 
from  his  father,  in  this  case  his  uncle  by  the  mother's  side  cannot 
possibly  inherit  this  estate,  and  therefore  shall  be  the  guardian. 
JLitt.  §  123.  For  the  law  judges  it  improper  to  trust  the  person  of 
an  infant  in  his  hands,  who  may  by  possibility  become  heir  to  him  ; 
that  there  may  be  no  temptation,  nor  even  suspicion  of  temptation, 
for  him  to  abuse  his  trust.  1  Comm.  e.<  17.  And  though  this  pro- 
vision has  been  considered  as  arising  from  harsh  and  barbarous 
principles,  experience  shows  that  it  is  founded  in  sound  policy  and 
humanity.    See  2  P.  Wms.  262.    1  Inst.  88. 

Guardianship  in  socage,  like  that  in  chivalry,  springs  wholly  out 
of  tenure.  It  is  for  this  reason  that  the  title  to  it  cannot  arise, 
unless  the  infant  is  seised  of  lands,  or  other  hereditaments,  lyirig 
in  tenure,  holden  by  socage.  1  in&t.  87.  b.  Like  guardianship  in 
chivalry,  it  is  deemed  to  take  place  on  a  descent  only,  though  the 
contrary  has  been  argued.  2  Mod.  176.  The  title  to  this  guar- 
dianship is  without  any  distinction  between  the  whole  and  the  half 
blood.  If  there  are  two  or  more  disinterested  relations  in  equal 
degree,  he  who  first  gains  possession  of  the  heir  shall  have  the 
custody  of  him;  except  where  they  happen  to  be  brothers  or  sis- 
ters, or  to  be  the  infant's  lineal  ancestors,  the  law  preferring  the 
eldest  in  the  former  case,  and  the  father  or  other  male  ances- 
tor in  the  latter.  But  if  the  infant  derives  lands  both  by  descent, 
ex  fiarte  fiatcrna  and  ex  parte ,?nater?id,  in  which  case  it  may  be 
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possible  not  to  find  any  next  of  kin  incapable  of  inheriting  to  the 
infant,  the  next  of  kin  on  either  side  first  seizing  the  infant,  is  en- 
titled to  the  custody  of  his  person ;  and  the  custody  of  the  lands 
coming  ex  parte  fiatervd  goes  to  the  maternal  heir,  and  so  vice 
Detsa.  Should,  however,  the  infant  derive  lands  by  descent  in  such 
away,  as  lets  in  both  the  paternal  and  maternal  blood  successively 
to  the  inheritance,  but  with  a  preference  of  the  former,  it  seems 
unsettled  who  shall  have  the  guardianship.  If  the  person  entitled 
to  be  guardian  in  socage  is  himself  under  custody  of  a  guardian, 
the  latter  is  entitled  to  the  custody  of  both,  to  the  former  in  his 
own  right,  and  to  the  latter  pur  cause  de  ward,  that  is,  in  right  of 
his  wardship  of  the  former;  a  species  of  guardianship  distinct 
from  all  others  above  enumerated.  And  it  seems  that  only  guar- 
dian in  chivalry  and  in  socage  could  be  guardian  fiur  cause  de  ward. 
See  2  Botll.  Abr.  35.  40.    Vaugh.  184. 

Guardianship  in  socage,  being  wholly  for  the  infant's  benefit 
and  not  in  any  respect  for  the  guardian's  profit,  is  not  a  subject 
either  of  alienation,  forfeiture  or  succession,  as  wardship  in  chival- 
ry was ;  and,  consequently,  if  the  guardian  in  socage  becomes  in- 
capable or  dies,  the  wardship  devolves  on  the  person  next  in  de- 
gree of  kindred  to  the  infant,  not  being  inheritable  to  him.  Some 
ancient  cases  seem  to  show  that  under  certain  circumstances  guar- 


ianship  in  socage  might  be  assignable.    See  Fitz>  JY.  B.  443.  P. 


FH$.  Abr.  Garde,  161.  But  according  to  the  doctrine  and  prac-, 
tice  of  latter  times,  the  acknowledged  qualities  of  guardianship  in 
socage  being,  that  it  is  a  personal  trust  wholly  for  the  infant's  be- 
nefit, and  neither  transmissible  by  succession  nor  devisable,  they 
are  not  consistent  with  its  being  assignable ;  and  there  is  Lord 
Chief  Justice  Vaughan's  authority  for  saying  that  even  in  his  time 
common  experience  proved  the  contrary.  See  Plowd.  203.  Vaugh. 
181.    Gilb.  Reft.  Eq.  177. 

This  guardianship  extends  not  only  to  the  person  and  socage 
estates  of  the  infant,  but  also  to  his  hereditaments  not  dying  in 
tenure  ;  and  even  to  his  copyhold  estates,  unless  there  is  a  special 
custom  for  the  lord's  appointing  a  guardian  of  them.  1  Inst.  87.  b. 
I  Roll.  Abr.  40'.  Egleton's  Ca.  Hutt.  17.  2  Lutiv.  1181.  But 
whether  the  guardian  in  socage  is  entitled  to  take  into  his  custody 
the  infant's  personal  estate,  is  not  ascertained  by  any  express  au- 
thority. It  seems,  however,  that  personalty  is  included  except 
where  by  the  custom  of  a  particular  place  it  happens  to  be  liable 
to  a  different  custody :  and  this  opinion  is  founded  on  the  idea 
that  the  custody  of  an  infant's  person  draws  after  it  the  custody 
of  every  species  of  property  for  which  the  law  hath  not  other- 
wise provided :  which  receives  some  countenance  from  the  instan- 
ces of  copyholds,  and  hereditaments  not  lying  in  tenure :  for  in- 
cluding which  it  will  be  difficult  to  account  by  any  other  reason 
than  that  above  given  for  including  personalty.  It  is  also  strongly 
confirmed  by  the  manner  in  which  the  stat.  12  Car.  II.  c.  24.  re- 
gulates the  power  of  the  guardian,  which  it  enables  a  father  to 
appoint :  after  authorizing  such  guardian  to  take  the  custody  of 
the  infant's  personal  estate,  as  w'ell  as  of  his  lands,  tenements,  and 
hereditaments,  it  provides  that  he  may  bring  such  action  or  actions 
in  relation  thereunto,  as  by  law  a  guardian  in  common  socage 
might  do;  words  almost  necessarily  importing  that  the  personal 
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estate  is  equally  an  object  of  the  custody  of  guardian  in  socage 
with  the  infant's  real  property  :  though  a  contrary  opinion  is  hint- 
ed by  Vaughan,  C.  J.  See  Faugh.  186. 

Guardianship  in  socage  is  superseded  botfi  as  to  the  body  and 
lands,  if  the  father  exercises  his.  power  of  appointing  a  testamenta- 
ry or  other  guardian  according  to  stat.  12  Car.  II.  c.  24.  (See  fios.t, 
4.)  And  regularly  it  ends,  when  the  infant,  \vhether  male  or  female, 
attains  14,  though  some  say  that  this  must  be  understood  only 
where  another  guardian,  either  'by  election  of  the  infant  or 
otherwise,  is  ready  to  succeed ;  and  that  the  guardianship  in  so- 
cage continues  in  the  mean  time.  Andr\  313.  At  that  age,  how- 
ever, it  seems  the  heir  may  oust  the  guardian  in  socage  and  call 
him  to  account  for  therents  and  pVofits.  Litt.%  123.  Co.  Litt.89.  It* 
was  in  this  particular  of  wardship,  as  also  in  that  of  marriage,  and 
in  the  certainty  of  the  render -or  service,  that  the  socage  tenures 
had  go  much  the  advantage  of  the  military  ones.  See  .tit.  Tenure- 
But  as  the  wardship  ceased  at  14,  this  disadvantage  attended  it > 
tfiat  young  heirs  being  left  at  so  tender  an  age  to  choose  their 
own  guardians  till  21,  might  make  an  improvident  choice.  There- 
fore, when  almost  all  the  lands  in  the  kingdom  were  turned  into 
socage  tenures,  by  the  stat.  12  Car.  II.  c.v,;24.  that  statute  gave  the 
power  of  appointing  the_  testamentary  guardian  next  mentioned. 
If  no  such  appointment  be  made,  the  court  of  chancery  will  fre- 
quently interpose,  and  name  a  guardian,  to  prevent  an  infant  heir 
from  improvidently  exposing  himself  to  ruin.  J.  Comm.  88.  c.  6. 
See  /tost,  7.  and  tit.  Reeto  de  Custodia. 

4.  The  stat.  12  Car.  II.  r.  24.  considering  the  imbecility  of  judg- 
ment in  children  of  the  age  of  14,  and  the  abolition  of  guardian- 
ship in  chivalry,  (which  lasted  till  21.  See  fiost,  II.)  enacts,  that 
any  father,  under  age  or  of  full  age,  may,  by  deed  or  will  attested  by 
two  witnesses,  dispose  Of  the  custody  of  his  child,  either  fcorn  or 
unborn,  to  any  person,  except  a  popish  recusant,  either  in  posses- 
sion or  reversion  till  such  child  attains  the  age  of  2 1 .  These  are 
called  guardians  by  statute  ;  or  testamentary  guardians. 

The  substance  of  this  parliamentary  regulation  is,  that  the  father 
shall  have  the  power,  though  under  2 1 ;  that  he  shall  have  it  as 
to  all  his  children  under  21,  and  unrfiarried  at  his  decease,  orborii 
after;  tfiat  he  may  appoint  any  person  except  popish  recusants; 
that  the  appointment  may  be  either  in  possession  or- remainder  j 
that  he  may  appoint  the  guardianship  to  last  till  21,  or  any  less 
time;  that  the  appointment  shall  be  effectual  against  all  claiming 
as  guardians  in  socage  or  otherwise ;  that  the  guardian  so  appointed 
shall  have  ravishment  of.  ward  or  trespass,  and  recover ;damages 
for  the  ward's  benefit ;  that  the  guardian  shall  have  the  custody 
of  the  infant's  estate  both  real  and  personal,  and  have  the  same 
actions  in  relation  to  them  as  a  guardian  in  socage ;  finally,  that 
the  statute  sfctall  not  prejudice  the  custom  of  Ldndon,  or  any  other 
city  or  corporate  town.  For  cases  on  the  construction.of  this  statute, 
see  Vin.  Abr.  and  Com.  Dig.  tit.  Guardian.  The  nature  of  this 
new  kind  of  guardianship,  which  the  statute  professedly  models 
after  that  in  socage,  excerjt  as  to  duration,  is  particularly  discussed 
in  the  case  of  Bedell  v.  Constable,  Faugh.  177.  and  in  Lord  Shaftes* 
biiryU  case,  2  P.  Wins.  102.    Gilb.  172. 
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A  reputed  or  putative  father  cannot  appoint  guardians  under 
this  statute  to  a  natural  child ;  but  Where  he  has  named  guardians 
by  his  will  to  an  illegitimate  child,  the  court  of  chancery  will  ap- 
point the  same  persons  guardians  without  any  reference  to  a  mas- 
ter for  his  approbation.  2  Bro,  C.  R.  583.  and  se6  this  Diet,  tit. 
Marriage: 

Though  there  is  no  decided  case  that  guardians  can  be  ap- 
pointed for  a  child,  by  a  stranger,  during  the  4ife  of  the  parent, 
yet  the  law  will  take  care  that  the  child  shall  be  educated  accord- 
ing to  his  expectations ;  in  cases  Whdre  the  child  is  benefited  by 
the  will,  &c.  of  such  stranger.  See  Powell  V.  Clever,  2-  iSro.  C.  R, 
500, 

A  grandfather  cannot  appoint  guardians  to  his  grandson  under 
this  statute :  but  he  may  give  his  estate  to  him  On  condition  that 
certain  persons  be  his  guardians ;  and  if  the  father  of  the  legatee 
do  not  submit  to  the  will,  the  chancery  will  make  the  father's  op* 
position  work  a  forfeiture  of  his  son's  estate.    Ambl,  306. 

5.  We  may  here  just  mention  that  there  is  another  speeifes  of 
Customary  guardinnshifi  besides  that  in  London  and  certain  cities 
and  borbughs ;  where  by  the  special  custom  of  a  manor  the  lord 
names,  or  is  himself  the  guardian  of  an  infant  copyholder;  See 
Com.  Dig.  tit.  Cofiyh&ld,  (liL  5.)  The  nature  of  this  guardianship, 
depends  wholly  on  the  custom  of  thepaftteul&f  manor;  and  though 
it  is  not  expressly  saved  by  the  stat.  12  Car.  II.  yet  it  has  been 
held,  that  the  father's  appointment  of  the  custody  of  his  child  under 
that  statute,  will  not  extend  to  copyhold  estates.  2  Eutio.  1181. 
3  Lev.  395.    -Comb.  253. 

6.  The  right  of  electing  a  guardian  b^  an  infant,  arises  only 
Whehj  from  a  defect  in  the  law,  (or  rather  in  the  execution  of  it,) 
the  infant  finds  himself  wholly  unprovided  with  a  guardian.  This 
may  happen  either  before  14,  when  the  infant  has  no  such  propeiv 
ty  as  attracts  a  guardianship  by  tenure,  and  the  father  is  dead  with- 
out having  executed  his  power  of  appointment,  and  there  is  no 
mother;  or  after  14,  when  the  custody  of  the  guardian  in  socage 
terminates,  and  there  is  no  appointment  by  the  'father  under  the 
stat.  12  Car,  II.  Lord  Coke  only  takes  notice  of  such  election  where 
the  infant  is  under  14;  and  as  to  this  omits  to  state  )h>w,  or  before 
Whom  it  should  be  made ;  see  1  Inst,  87.  b.  nor  does  this  defect 
(seem  supplied  by  any  prior  or  contemporary  writer.  As  to  a 
guardian  after  14,  it  appears,  from  the  ending  of  guardianship  in 
Socage,  at  that  age,  as  if  the  common  law  deemed  a  guardian  after- 
wards unnecessary.  However,  since  the  stat.  12  Car.  II.  c.  24.  it 
has  been  usual,  in  defect  of  an  appointment  under  the  statute,  to 
allow  the  infant  to  elect  one  for  himself ;  and  this  practice  ap- 
pears to  have  prevailed  even  in  some  degree  before  the  restoration. 
Such  election  is  said  to  be  frequently  made  before  a  judge  on 
'the  circuit.  1  Ves.  375.  But  this  form  does  not  seem  essential. 
The  late  Lord  Baltimore,  when  he  was  turned  of  18.  having  no 
testamentary  guardian,  and  being  under  the  liecessity  of  having 
one  for  some  special  purposes  relative  to  his  proprietary  govern- 
ment of  Maryland^  named  a  guardian  by  deed ;  a  mode  adopted  by 
the  advice  of  counsel.  It  seems,  in  fact,  as  if  there  was  no  pre- 
scribed form  of  an  infant's  electing  a  guardian  after  14j  any  more 
than  there  is  before,  and  therefore  election  by  parol,  though  un- 


GUARDIAN  I.  7,  8,9. 


£11 


Splemn,  might  be  legally  sufficient.  The  deficiency  in  precedents 
on  this  occasion  is  easily  accounted  for ;  tfii?  Kind  of  guardianship 
feeing  of  very  late  origin,  unneticed,  as  i{  seems,  by  any  writer 
before  Co#e,  except  §ivinb.y>rne p  {T^stcim.  edit.  159Q,  97.  b.)  and 
there  being  yet  no  cases  in  ( print  to  explain  the  powers  inci? 
dent  to  it,  or  whether  the  infant  may  charge  a  guardian  so  con^ 
stituted  by  himself.  C«?£<?,  though  professing  tp  enumerate  the 
different  sorts  of  guardianship,  omits  this  in  one  plape ;  whence, 
perhaps,  it>  may  be  conjectured,  that' in  his  time  it  was  in  strictness 
scarcely  recognised  as  legal.    I  Inst.  §8.  b.  in  n,. 

7.  As  to  guardian  by  apppintment  of  the  lord  chancellor;  it  is 
not 'easy  tQ  state  how  this  jurisdiction  was  acquired:  it  is  certain-* 
ly  of  no  very  ancient  date,  though  now  indisputable.  The  first 
instance  of  such  a  guardian,  appointed  on  petition  without  bill, 
was  in  the  year  1696,  in  the  case  of  one  ffamfiden.  But  since  that 
time  the  court  of  chancery  has  exercised  this  power,  without  its 
being  once  called  in  question  ;  therefore,  in  the  case  of  Lady 
JTeynham  v«  JUmmrd,^  in  Dom.  Proc.  ann.  1724,  the  counsel  for  the 
respondept  stated  it  as  a  thing  fixed,  that  the  lord  chancellor  was 

,  intrusted  with  that  part  of  the  crown's  prerogative,  which  con* 
cerned  the  guardianship  of  infants.  3ro.  P.  C.  Under  the  same 
idea,  too,  t^e  marriage  act,  stat.  26  Geo.  JI.  c.  33.  (§  11.)  refers  to 
the  chancellor  for  the  appointment  of  a  guardian,  to  consent  tq 
marriage,  where  the  infant  is  without  a  guardian  and  the  mother 
is  not  living.  1  Inst.  88.  b.  inn.  See  also  \  Bro.  C.  R.  556.  The 
€purt  never  appoints  a  guardian  to  a  wpman  after  marriage.  1  Fez. 
157. 

8.  All  qourts  of  justice  have  a  power  l>q  assign  a  guardian  to  an 
infant  to  sue,  or  defend  actions,  if  the  infant  comes  into  cqurt  and 
desires  it :  or  a  judge  at  his  chambers,  at  the  desire  of  the  infant, 
may  assign  a  person  named  by  him  to  be  his  guardian;  but  this, 
last  is  no  record  until  entered  and  filed  by  the  clerk  of  the  rules : 
Mt%.  M  B.  27  X.  1  Inst.  88.  b.  (16),  135.  b.  n.  (l).  1  Lffl. 
656.  2  Leon%  238.  And  this  i?  called  a  guardian  ad  litem^  See  tit. 
ILqyity. 

Q.  Guardian  by  appointment  of  the  ecclesiastical  court  seems 
now  perfectly  insignificant,  and  merely  on  a  par  with  other 
guardians  ad  litem.  The  right  of  appointment  is  however  claimed 
by  that  court,  as  to  personal  estate ;  and,  if  there  is  no  other  guar- 
dian by  tenure  or  otherwise,  for  the  person  also  j  but  the  follow- 
ing detail  will  show  with  how  little  effect. 

Swinburne  takes  notice  of  such  a  guardian;  but  confines  his 
observations  on  the  appointment,  and  his  extent  of  power,  tp  the 
custom  within  the  province  of  York.  Te-stam.  1st',  ed.  99.  p«  In  a 
case  in  the  cpurt  of  JT»  M.  kord  JHale,  admitted  the  right  of  the  ec- 
clesiastical court  to  appoint  a  curator  of  the  personal  estate ;  and 
,after  that  judge's  death,  the  court  inclined  to  the  same  opinion. 
2  Leif.  162.  f2l  Jones,  90.  In  another  case,  sopn  after,  the  same 
-court  allowed  the  right  as  to  the  infant's  portion,  but  denied  it 
pver  the  person.  3  jteb.  384.  In  the  next  cage,  the,  question  as 
to  the  right  was  largejy  debated  on  a  plea  in  prohibition.  This 
alleged  that  by  the  common  law>  used  and  apprpved  in  England^ 
if  any  person  by  his  will  devises  any  goods  to  his  children,  the  or- 
dinary, before  whom  the  will  is  proved,  hath  used  to  commit  the 
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custody  of  the  sons  and  their  portions  till  14,  and  of  the  daughters 
and  their  portions  till  12,  except  where  they  are  in  the  custody 
of  any  other  by  reason  of  tenure,  or  by  the  father's  appointment: 
and  if  any  person  detained  such  infants,  or  their  portions,  the 
ordinary  hath  also  used  to  compel  the  delivery  of  them  by  eccle- 
siastical censures.  2  Lev.  217.  But  on  a  demurrer  this  plea  was 
Overruled,  and  the  prohibition  ordered  to  stand*,  the  latter  being 
founded  on  the  libel  in  the  suit  in  the  ecclesiastical  court,  which 
had  ^stated  the  right  in  a  more  extensive  way,  viz,  that  by  the  ec- 
clesiastical law,  every  person  having  the  tuition  of  any  infant 
under  age,  by  the  will  of  the  father,  or  per  judicem  comfietentem, 
ought  to  have  the  custody  of  the  infant  and  suit  in  the  ecclesiasti- 
cal court  for  the  detainer.  After  this  case,  nothing  appears  in  the 
books  on  the  subject  for  a  long  time,  but  a  cursory  notice  by  Lee, 
J.  of  the  ecclesiastical  court's  appointment  without  objection,  say- 
ing the  course  of  that  court  is,  that  if  the  infant  is  under  seven 
years  of  age,  they  choose  a  curator,  but  if  he  is  seven,  he  chooses. 
JFitzgib.  164  By  a  loose  note  of  a  later  case  it  appears  that  Lord 
Hardnvicke  said,  that  only  guardians  ad  litem  can  be  appointed  by 
the  ecclesiastical  court.  14  Vin.  Abr*  176.  pi.  7.  in  n.  In  another 
case,  however,  reported  more  at  length,  the  same  judge  reprobated, 
it  as  a  presumption  in  the  ecclesiastical  court  to  appoint  a  guar^ 
dian  of  the  person  and  estate,  and  declared  their  sappointment,  ex- 
cept when  a  suit  was  depending,  to  be  an  interference  with  his 
power  as  chancellor ;  and  even  recommended  to  the  attorney-gene- 
ral to  consider  whether  a  quo  warranto  would  not  lie  in  such  a  case 
against  the  ecclesiastical  court.  3  Atk.  631.  In  a  subsequent  case 
in  B.  R.  (Miss  Catley's,)  the  power  of  appointment  in  the  eccle- 
siastical courts  was  considered  as  confined  to  guardians  ad  litem) 
and  therefore  perfectly  insignificant.  3  Burr.  1436.  See  1  Inst.  88. 
*b.  in  n. 

The  above  recapitulation,  as  to  guardians,  is  exclusive  of  any 
thing  relative  to  the  royal  family.  See  the  arguments  in  the  case 
on  the  king's  right,  in  respect  to  the  education  and  marriage  of  his 
grandchildren,  which  was  referred  to  the  judges  in  the  reign  of 
George  I.  Fort.  401.  See  also  the  stat.  12  Geo,  III.  c.  11.  and 
this  Diet.  tit.  King. 

The  following  miscellaneous  observations  may  serve  further  to 
illustrate  the  above*  propositions : 

Guardianship,  is  a  thing  cognisable  by  the  temporal  courts,  where 
a  devise  is  made  of  it,  which  courts  are  to  judge  whether  the  de- 
vise be  pursuant  to  the  statute.    1  Vent.  207. 

The  husband  of  a  woman  under  age,  cannot  disavow  a  guardian 
made  by  the  court  for  his  wife.  1  Vent.  186.  An  infant,  it  is  said, 
cannot  revoke  the  authority  of  the  guardian;  but  the-  court  may 
discharge  one  guardian  and  assign  another,  at  their  discretion, 
and  the  justices  of  nisiprius^c.  may  assign  a  new  guardian.  Palm. 
252.    Sty.  456.    JVby,  49.     1  JDanv.  Abr.  604. 

The  eldest  son  of  the  half  blood  shall  be  guardian  in  socage,  to 
a  son  by  a  second  venter ;  and  when  the  minor  attains  the  age  of 
14  years,  he  may  choose  his  guardian  before  a  judge,  at  his  cham- 
bers, or  in  court,  or  in  the  chancery.  Cro.  Jac.  219.  Though  a 
father  is  guardian  by  nature,  yet  a  man  may  be  guardian  to  an  in- 
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fant  against  his  father,  for  prevention  of  waste,  which  is  a  forfeit* 
lire  of  guardianship    Hard.  96. 

If  a  woman  hath  issue  a  son  by  a  former  husband,  and  marries 
a  second  husband,  seised  of  socage  lands,  by  whom  she  has  issue- 
another  son,  and  the  husband  and  wife  die,  leaving  the  Second  son 
under  14,  his  brother  of  the  half  blood  shall  be  guardian  in  so- 
cage, as  next  of  kin,  to  whom  the  inheritance  cannot  descend. 
Cro.  Eliz.  825.    2  And.  171.    Moor,  635.    2  Jones,  17. 

An  infant,  idiot,  lunatic,  non  compos,  one  blind  and  dumb,  deaf 
and  dumb,  or  leper  removed,  cannot  be  guardian  in  socage.  Co. 
JLitt.  88.  b. 

It  is  clearly  agreed,  that  the  king,  as  pater  patriee,  is  universal 
guardian  of  all  infants,  idiots  and  lunatics,  who  cannot  take  care  of 
themselves ;  and  as  this  care  cannot  be  exercised  otherwise  than 
by  appointing1  them  proper  curators  or  committees,  it  seems  also 
agreed,  that  the  king  may,  as  he  has  done,  delegate  the  authority 
to  his  chancellor;  therefore,  at  this  day,  the  court  of  chancery  is  the 
only  proper  court  which  hath  jurisdiction  in  appointing  and  re- 
moving guardians,  and  in  preventing  them  and  others  from  abusing 
their  persons  or  estates.  2  Inst.  14.  4  Co.  126.  Staundf.  Prce. 
37.    See. tit.  Idiots  and  Lunatics,  and  ante,  7. 

And  as  the  court  of  chancery  is  now  invested  with  this  autho- 
rity, hence  in  every  day's  practice  we  find  that  court  determining, 
as  to  the  right  of  guardianship,  who  is  the  next  of  kin,  and  who 
the  most  proper  guardian ;  as  also  orders  are  made  by  that  court 
on  petition,  or  motion,  for  the  provision  of  infants  during  any  dis- 
pute herein  ;  as  likewise  guardians  removed  or  compelled  to  give 
security ;  they  and  others  punished  for  abuses  committed  on  in- 
fants, and  effectual  care  taken  to  prevent  any  abuses  intended  them 
ito  their  persons  or  estates  ;  all  such  wrongs  and  injuries  being 
reckoned  a  contempt  of  that  court,  it  having,  by  an  established  ju- 
risdiction, the  protection  of  all  persons  under  natural  disabilities.  2 
Mod.  177.  1 

II.  Though  guardianship  in  chivalry  is  now  abolished  by  stat. 
12  Car.  II.  c.  24.  already  so  often  mentioned,  it  may  be  useful  as 
well  as  curious  to  consider  the  following  summary  concerning  it- 
See  1  Inst.  88.  b.  n.  I  li 

This  guardianship  could  only  be  where  the  estate  vested  in  the 
infant  by  descent.  All  males  under  21,  at  the  ancestor's  death, 
were  liable  to  it;  but  not  females,  unless  they  were  under  14.'  It 
extended  not  only  to  the  person  of  the  infant,  but  also  to  all  such 
of  his  lands  and  tenements  as  were  within  the  guardian's  seigniory ; 
and  if  the  king  was  guardian  in  respect  of  a  tenure  in  capite,  then 
to  the  whole  of  the  infant's  estate  of  whomsoever  hoi  den,  what- 
ever the  tenure,  and  whether  lying  in  tenure  or  not.  If  the  in- 
fant heir  held  lands  by  knight's  service  of  several  lords,  each'  had 
the  wardship  of  the  land  within  his  seigniory  ;  and  as  to  the  body, 
the  wardship  of  it  belonged  to  that  lord  of  whom  the  tenure  was 
most  ancient,  he  being  styled  the  lord,  by  priority,  and  the  others, 
lords  by  posteriority ;  but  if  any  lands  of  the  infant  were  holden  of 
the  king  by  knight's  service  in  capite,  he  was  entitled  to  the 
wardship  both  of  the  infant Vbody  and  all,  his  lands  so  held  of  the 
crown,  or  of  others  by  knight's  service.  >> 
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This  guardianship  continued  over  males  till  21,  over  females  till 
16,  or  marriage,  when  it  determined;  if  the  tenure  were  of  a  sub* 
ject,  the  heir  might  enter  on  the  lord  immediately ;  but  if  the 
fcing  had  the  wardship,  then  the  heir  was  not  entitled  to  take  pos» 
session  off  the  land  without  suing  for  livery  to  the  crown,  whip^ 
Was  a  process  both  nice  and  expensive.  See  i  Inst.  77 .  a.  It  hacj 
a  preference  with  respect  to  the  custody  of  the  infant's  body  over 
every  other  species  of  wardship,  except  only  that  of  the  father, 
where  the  infant  was  his  heir  apparent,  even  the  mother  being  ex- 
cluded. It  entitled  the  lord  to  make  sale  of  the  marriage  of  the 
infant,  subject  only  to  the  restriction  of  not  disparaging  ;  and  if 
the  infant  refused  the  marriage  tendered  by  the  lord,  or  married 
after  such  a  tender  and  against  the  lord's  consent ;  in  the  former 
case,  the  infant  was  liable  to  the  payment  of  a  sum  equal  to  the 
value  of  the  marriage,  that  is,  to  the  profit  which  the  lord  might 
have  made  by  the  sale  of  it ;  in  the  latter  case,  the  heir  female, 
paid  the  same  sum  as  for  a  refusal,  but  the  heir  male  was  chargecj 
the  double  value,  which  was  called  a  forfeiture  of  marriage, 
The  guardian  in  chivalry  was  not  accountable  for  the  profits  made 
of  the  infant's  land  during  the  wardship,  but  received  them  for 
his  own  private  emolument,  subject  only  to  the  bare  maintenance 
of  the  infant.  Lastly,  guardianship  in  chivalry  being  deemed 
more  an  interest  for  the  profit  of  the  guardian,  than  a  trust  for  the 
benefit  of  the  ward,  was  saleable  and  transferable  like  the  ordi- 
nary  subjects  of  property,  to  the  best  bidder  ;  and,  if  not  disposed 
of,  was  transmissible  to  the  lord's  personal  representatives. 

The  above  general  explication  of  the  nature  of  wardship  i& 
chivalry^  may  well  excite  a  strong  idea  of  the  evils  necessarily  in- 
cident to  it ;  and  it  is  natural  to  wonder  how  this  speeies  of  guar- 
dianship should  be  patiently  endured  for  several  centuries  after  the 
conquest,  and  even  remain  unreformed  by  any  effectual  checks  to 
soften  its  rigour  till  it  was  wholly  taken  away  at  the  Restoration; 
the  true  period  when  Britons  gained  mpre  real  liberty,  than,  any 
other  that  can  be  named  in  history ;  by  no  means  even  excepting 
(he  Revolution:  and  of  this  proposition,  the  habeas  corfius  act,  and 
the  statute  for  abolishing  tenures,  are  most  pregnant  proofs ;  sta- 
tutes both  made  in  the  reign  of  Car.  II.  and  as  far  preferable  to 
the  vaunted  bill  of  rights,  as  practical  liberty  is  to  theoretical  doc- 
trines. >  1 

Perhaps  the  facility  of  evading  this  guardianship  in  chivalry, 
which  could  only  be  on  a  descent,  may  account  both  for  its  being 
so  long  submitted  to,  and  for  its  producing  consequences  less  exr 
tensive ly  pernicious  than  seem  almost  necessarily  incident  -to  it. 
Various  modes  of  preventing  the  descent  were  practised-  One 
was,  enfeoffing  the  heir  in  the  ancestor's  life-time;  another,  the 
enfeoffing  strangers  on  condition  to  pay  a  sum,  far  exceeding  the 
value  of  the  land,  at  a  time  so  fixed  as  to  correspond  with  the 
heir's  coming  of  age,  who  might  then  enter  for  breach  of  the 
condition.  See  stat.  Marlcbridge,  Hen,  III.  e.  Q.  %  Inst,  IQ9. 
When  these  modes  were  declared  to  be  fraudulent,  and  therefore 
checked  by- the  said  statute,  a  third  more  fit  to  attain  the  same 
end  succeeded  ;  for  uses  and 'trusts  being  invented,  and  guardian- 
ship in  chivalry  being"  only  of  lepal  estates,  it  became  the  fashion 
to  make  feoffments  to  uses,  as  well  for  preventing  wardship?  a,s  for 
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avoiding  reliefs  and  forfeitures,  and  indirectly  exercising  the 
power  of  devising ;  and  thus  the  heir  taking  only  the  use  of  the 
land  on  a  descent,  instead  of  becoming  the  le^al  tenant,  he  of 
course  escaped  being  in  Wardship.  This  evasion  continued  in 
practice  till  4  Hen.  VII.  when  the  legislature  thought  proper  once 
more  to  interfere,  in  favour  of  the  lord,  and  made  the  heir  of  ces- 
tui que  use  liable  to  wardship  in  cnivalry.  See  Stat.  4  Hen.  VII.  c. 
17,  1  Inst.  84.  b.  2  Inst-.  110.  For  some  time  after  this,  there 
seems  to  have  been  no  other  means  of  preventing  wardship  in  chi- 
valry than  the  ancestor's  making  a  lease  for  life,  with  remainder  to 
his  heirapparent  in  fee;  but  this  protection  of  wardship  in  chival- 
ry was  soon  followed  by  a  great  diminution  of  its  profits,  for,  in 
the  succeeding  reign,  the  statutes  of  wills  gave  the  power  of  de- 
vising, so  as  to  deprive  the  lord  of  the  wardship  of  two  thirds  of 
the  land  holdeft  by  knigfit's  service  ;  in  which  contracted  state  this 
odious  species  of  guardianship  was  suffered  to  languish,  till  it  was 
entirely  abolished,  with  the  other  oppressive  appendages  of  mi- 
litary tenures,  by  the  famous  statute  12  Car.  II.  24.  See  2 
Inst.  110,  111.  Smith's  Refi.  Angl.  {English  edit.)  b.  3.  c.  S. 
Staundf.  P.  C.  4  Inst-.  1€8.  Cromp.  Jutisd.  11 2.  a.  125.  Mad.  E&ch. 
221.  Ley  on  Wards,  and  Liv.  1  In»t.  lib.  2.-c,  4.  and  the  abridg- 
ments tit.  Garde  and  Gardien. 

Guardian  in  socage  shall  make  no  waste,  nor  sale  of  the  inhe* 
ritance,  but  keep  it  safely  for  the  heir  ;  and  where  there  hath  been 
some  doubt  of  the  sufficiency  of  a  guardian  in  socage,  the  chan- 
eery  hath  obliged  him  to  giVe  security.  2  Mod.  177.  AJso  a 
guardian  may  be  ordered  to  enter  into  security  by  recognisance, 
not  to  suffer  a  female  infant  to  marry  whilst  in  his  custody,  and 
to  permit  other  relations  to  visit  her,  &c.  2  Le*v+  128.  And  the 
court  of  chancery  will  make  such  guardian  give  security  not  to 
marry  the  infant  without  the  court  is  first  acquainted  with  it.  2 
Chan.  Refi.  23-7. 

Before  the  stat.  12  Car.  II.  c.  24.  tenant  in  socage  might  have 
disposed  of  his  land,  in  trust,  for  the  benefit  of  the  heir  ;  but  it  is 
said  he  could  not  devise  or  dispose  of  the  guardianship  or  custody 
ef  the  heir  from  the  next  of  kin,  to  whom  the  land  could  not  de- 
scend, because  the  law  gave  the  guardianship  to  such  next  of  kin. 
Keil'w.  186.  But  now  tenant  in  socage  may  nominate  whom  he 
pleases  to  have  the  custody  of  the  heir,  and  the  land  shall  follow 
the  guardianship,  as  an  incident  given  by  law  to  attend  the  custo- 
dy ;  and  such  special  -guardian  cannot  assign  the  custody  by  any 
act,  the  trust  being  personal ;  nor  shall  it  go  to  the  executor  or 
administrator  of  the  guardian,  but  determines  by  his  death.  Vangh. 
•180.-  Dyer,  189. 

As  the  law  hath  invested  guardians  not  with  a  bare  authority  on- 
ly, but  also  with  an  interest  till  the  guardianship  ceases,  ,soit  hath 
provided  several  remedies  for  guardians  against  those  who  violate 
that  interest :  at  common  law  there  were  remedies  both  droitural 
and  possessory-,  to  recover  the  guardians! tip.  2  Imsl.  90.  9  Co. 
72. 

A  guardianship  of  a  minor  is  an  interest  in  the  body  and  lands, 
&c.  of  one  within  age.  Guardians-  to  infants,  appointed  by  the 
court  to  sue,  may  acknowledge  satisfaction  upon  the  record,  for  a 
deb't  recovered  at  law  for  the  infant.    Trin.  23  Car.  II.  B.  R.  A 
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guardian  in  socage  may  keep  courts,  in  the  infant's  manors,  in  his 
own  name,  grant  copies,  &c.  He  is  dominu8p.ro  tempore,  and  hath 
an  interest  in  the  lands.  Cro.Jac.  91.  Such  guardian  may  let  the 
land  for  years,  and  avow  in  his  own  name  and  right,  and  his  lessee 
for  years  may  maintain  ejectment,  but  he  cannot  present  to  an  ad- 
vowson,  for  which  he  may  not  lawfully  account,  and  the  infant 
must  present  of  whatsoever  age.  Cro.  Jac.  98,  99.  Though  it  is  said, 
if  the  infant  be  within  the  age  of  discretion,  his  guardian  may  pre- 
sent. 8  Edw.  II.  10.  See  1  Inst.^89.  a.  and  this  Diet.  tit.  Ad- 
•vowson. 

In  another  place  Lord  Coke  extends  the  doctrine  so  far  as  to  say, 
that  the  infant  shall  present,  whatsoever  his  age  may  be.  3  Inst* 
156.  But  some  suppose  the  guardian  to  have  the  right  of  present- 
ing in  the  name  of  the  infant,  in  general ;  others  aflmit  the  right 
of  the  infant,  but  ado*,  that  if  he  be  of  such  tender  years  as  not 
to  have  any  discretion,  then  the  guardian  should  present  for  him. 
Vin.  Abr.  tit.  Guardian,  Q.  pi.  2.  But  the  law  seems  now  settled  in 
tlie  full  extent  of  Lord  Coke's  opinion,  by  a  determination  of  Lord 
Chancellor  King.  An  advowson  was  conveyed  to  trustees  on  trust 
to  present  such  person  as  the  grantor,  his  heirs  and  assigns  should 
by  deed  appoint ;  and,  on  the  principle  that  an  infant  of  any  age 
may  present,  the  chancellor  confirmed  an  appointment  by  an  infant 
heir,  though  it  appeared  that  the  child  was  not  a  year  old,  and  that 
the  guardian  guided  the  child's  hand  in  making  his  mark  and  put- 
ting his  seal.  2  Eq.  Abr.  Infant,  B.  pi.  3.  Vin.  Abr.  Collation^  A. 
pi.  10.  and  see  3  Atk.  710.  It  still  remains,  however*  undecided, 
whether  the  want  of  discretion  might  not  induce  a  court  of  equity 
to  control  the  exercise  of  this  right  by  an  infant,  in  case  a  present* 
ation  should  be  obtained  without  the  concurrence  of  his  guardian. 
I  Inst,  89  a.  in  n.  I. 

A  guardian  for  nurture  of  the  minor,  appointed  by  will,  hath 
power  to  make  leases  at  will  only.  *Cro.  JEUiz.  678.  734..  A  testa- 
mentary guardian  cannot  make  a  lease  of  the  infant's  lands,  but 
such  lease  is  absolutely  void.  2  Wils.  129.  135.  Guardians  are  to 
take  the  profits  of  the  minor's  lands,  &c.  to  the  use  of  the  mipoty 
and  account  for  the  same :  they  ought  to  sell  all  moveables  in  a 
reasonable  time,  and  turn  them  into  land  or  money,  except  the  mi- 
nor is  near  of  age,  and  may  want  such  goods  himself ;  and  they 
shall  pay  interest  for  money  in  their  hands,  which  might  have  been 
put  out  at  interest ;  in  which  case  it  shall  be  presumed  the  guar- 
dians made  use  of  it  themselves.  3  Salk.  177. 

III.  The  power  and  reciprocal  duty  of  a  guardian  and  ward  are 
the  same  pro  tempore  as  that  of  a  parent  and  child  ;  but  the 
guardian,  when  the  ward  comes  of  age,  is  bound  to  give  him  an 
account  of  all  that  he  has  transacted  on  his  behalf,  and  must  an- 
swer for  all  losses  by  his  wilful  default  or  negligence.  In  order, 
therefore,  to  prevent  disagreeable  contests  with  young  gentlemen, 
it  has  become  a  practice  for  many  gUardiaps,  of  large  estates 
especially,  to  indemnify  themselves  by  applying  to  the  court  of- 
chancery,  acting  under  its  direction,  and  accounting  annually  be- 
fore the  officers  of  that  court.  And  that  court,  in  case  any  guardian 
abuses  nis  trust,  will  check  and  punish  him,  and  sometimes  pro- 
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ceed  to  the  removal  of  him  and  appoint  another  in  his  stead.  1  Sid\ 
424.    l.P.  Wms.  703.    See  \  Comm.  463.  c.  17.  andarcfe,  I.  7. 

At  common  law,  both  a  prohibition  of  waste,  and  an  action  of 
waste,  lay  against  a  guardian  in  chivalry  and  a  guardian  in  socage, 
for  voluntary,  but  not  for  permissive  waste  or  waste  done  by  a 
stranger.    2  Inst,  305. 

By  the  common  law,  guardians  in  socage  are  accountable  to 
the  infant  either  when  he  comes  to  the  age.  of  fourteen  years,  or 
at  any  time  after,  as  he  thinks  fit.  Co.  Liu.  87.  And  so  is  on& 
who  is  guardian  By  nature  after  the  infant's  age  of  21.  See  ante, 
I.  I.  and  1  Inst.  886.  n.  9.  But  the  guardian  on  his  account,  shall 
have  allowance  of  all  reasonable  expenses ;  and  if  he  is  robbed  of 
the  rents  and  profits  of  the  land,  without  his  default  or  negligence, 
he  shall  be  discharged  thereof  upon  his  account;  for  he  is  in  the 
nature  of  a  bailiff  or  servant  to  the  infant,  and  undertakes  no 
otherwise  than  for  his  diligence  and  fidelity.    Co.  Liu.  89.  a. 

But  against  a  testamentary  or  other  guardian,  whose  authority 
doth  not  determine  till  the  infant  is  21,  or  being  a  female  attains 
that  age  or  marries,  the  infant  cannot  have  action  of  account  be- 
fore ;  for  the  rule  of  the  common  law  is,  that  account  will  not  lie 
while  the  guardianship  continues.  But  in  equity  the  infant  may 
hyprochein  amie  sue  his  guardian  for  an  account  during  the  mi- 
nority.   2  Vern.  342.    2  A  Wms.'  119.    1  Vez.  91.    3  Atk.  625. 

A  guardian  cannot  be  charged  in  account  as  a  receiver  :  because 
then  he  would  lose  his  costs  and  expenses ;  these  it  is  said  being 
in  general  allowed  only  to  guardians  and  bailiffs  and  not  to  re- 
ceivers.   See  1  Inst.  89.  a.  n.  2.  172.  a. 

If  a  guardian  takes  a  bond  for  the  arrears  of  rent,  he.  thereby 
makes  it  his  own  debt,  and  shall  be  charged  with  it.  2  Chan. 
Reft.  97.  If  a  man  during  a  person's  infancy  receives  the  profits  of 
an  infant's  estate,  and  continues  to  do  so  for  several  years  after 
the  infant  comes  of  age,  before  any  entry,  is  made  on  him ;  yet  he 
shall  account  for  the  profits  throughout,  -and  not  during  the  infanr 
cy  only.  1  Eq.  Abr.  280.  A  receiver  to  the  guardian  of  an  infant 
who  has  had  his  account  allowed  him  by  the  guardian,  shall  not 
be  obliged  to  account  over  again  to  the  infant  when  he  comes  of 
age.    Preced.  Chan.  535. 

A  guardian  shall  answer  for  what  is  lost  by  his  fraud,  negligence 
or  omission  ;  but  not  for  any  casual  events,  as  where  the  thing  had 
been  well  but  for  such  an  accident.  Liu.  123.  By  statute, 
Magna  Carta,  9  Hen.  III.  c.  3.  guardians  were  to  retain  the  lands 
till  the  heir  comes  of  age,  and  then  restore  the  same  as  fully 
stocked,,  &c.  as  received.  By  stat.  6  Ann.  c.  18.  persons  who 
are  guardians  or  trustees  for  infants  holding  over,  without  the 
consent  of  the  person  next  entitled,  shall  be  adjudged  trespassers 
and  be  accountable  for  profits,  &c.  By  stat.  4  Ann.  c.  16.  §  27. 
action  of  account  may  be  brought  against  the  executors  or  ad- 
ministrators of  a  guardian,  &c. 

Form  of  Election  of  a  Guardian  by  a  Minor. 

KNOW  all  men  by  these  presents,  that  I  A.  B;  son  and  heir  of, 
&c.  deceased,  being  now  about  the  age  of  eighteen  years,  have  elect- 
ed and  chosen,  atd  'by  ffiese  presents  do  elect  and  chfioie9,  C.  D.  of, 
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fcfa  to  be  guardian  of  my  person  and  estate,  until  1  shall  attain  the 
age  of  twenty -one  years,  and  I  do  hereby  promise  to  be  ruled  and 
governed  by  him  in  all  things  touching  my  welfare  ;  and  I  do  author- 
ize and  empower  the  said  C  D.  to  enter  upon  and  take  possession  of 
all  and  every,  my  messuages,  lands,  tenements,  hereditaments  and  pre- 
mises  whatsoever,  situate,  lying  arid  being  in,  [&c.  in  the  county  of 
&C.  or  elsewhere,  whereunto  I  have  or  may  have  any  rigfit  or  tifle, 
and  to  let  and  set  the  same,  and  receive  and  take  the  rents,  issues  and 
fifofts  thereof,  for  my  use  and  benefit,  during  the  term  aforesaid; 
giving  and  hereby  granting  unto  the  said  C.  D.  my  full  power  in  the 
said  premises  ;  and  whatsoever  he  shall  lawfully  do  or  cause  to  be 
done  in  the  premises,  by  virtue  hereof,  I  do  hereby  promise  to  ratify* 
and  confirm,    In  witness,  &c. 

As  to  orphans  under  the  custom  of  London,  see  that  title. 

GUARDIAN  DE  L'ESTEMARY,  The  guardian  or  warden  of 
the  stannaries,  or  mines  in  the  county  of  Cornwall,  &c.  See  tit. 
Stannaries. 

GUARDIANS  DE  L'EGLISE,  Churchwardens.  See  that 
title. 

GUARDIANS  OF  THE  PEACE,  Those  that  have  the  keep- 
ing of  the  peace  ;  wardens  or  conservators  thereof.  Lamb,  Eiren. 
lib.  I.e.  3.    See  tit.  Justices  of  the  Peace. 

GUARDIAN  (or  WARDEN)  of  the  CINQUE  PORTS, 
A  magistrate  that  hath  the  jurisdiction  of  the  ports  or  havens, 
which  are  commonly  called  the  cinque  ports,  who  has  there  all  the 
authority  and  jurisdiction  the  admiral  of  England,  has  in  places 
not  exempt:  and  Camden  believes  this  warden  of  'the  cinque  fiorts 
was  'first  erected  among  us  in  imitation  of  the  Roman  policy^  to 
strengthen  the  sea  coasts  against  enemies,  &c.  Camd.  Br.  238. 
See  tit.  Cinque  Ports. 

GUARDIAN  or  the  SPIRITUALTIES.  The  person  to 
whom  the  spiritual  jurisdiction  of  any  diocese  is  committed,  duripg 
the  vacancy  of  the  see,  is  called  by  this  name.  See  stat.  25  Hen.- 
VIII.  cap.  21.  and  also  stat.  3  Edw.l.  c.  21.  in  which  the  word 
guardian  seems  applicable  to  this  officer.  The  archbishop  is  guar- 
dian of  the  spiritualties  on  the  vacancy  of  any  see  within  his  pro- 
vince ;  but  when  the  archiepiscopal  see  is  vacant,  the  dean  and 
chapter  of  the  archbishop's  diocese  are  guardians  of  the  spiritual- 
ties, viz.  the  spiritual  jurisdiction  of  his  province  and  diocese,;is 
Committed  to  them.  2  -Boll.  Abr.  22.  223.  The  guardian  of  {he 
spiritualties,  it  is  said,  may  be  either  guardian  in  law,  jure  magip- 
tratus,  as  the  archbishop  is  of  any  diocese  in  his  province;  or 
guardian  by  delegation,  being  he  whom  the  archbishop^ov  vicar 
general  doth  for  the  time  appoint.  The  guardian  ojf  the  spirit- 
ualties hath  all  manner  of  ecclesiastical  jurisdiction  of  the  courts, 
power  of  granting  licenses  and  dispensations,  probate  of  wills,  &c. 
during  the  vacancy,  and  of  admitting  and.  instituting  clerks  pre- 
sented ;  but  such  guardians  cannot,  as  such,  consecrate  or  ordain 
or  present  to  any  benefices.  See  stat.  13~  Eliz.  c.  12.  Wood's 
Inst.  25.  27. 

GUARDIAN  of  the  TEMPORALTIES.,  custos  temporal- 
um^\  The  person  to  whose  custody  a  vacant  see  or  abbey  was 
committed  by  the  king.   Who,  as  steward  of  the  goods  and  profits* 
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was  to  give,  an  account  to  the  escheator,  and  be  into  the  exche- 
quer. His  trust  continued  till  the  vacancy  was  supplied,  and  the 
successor  obtained  the  king's  writ  de  restitutione  temporqliumy 
Which  was  usually  after  consecration.  See  tit.  Temporalties, 
Diet, 

GUERNSEY,  See  Jersey. 

GUEST,  Sax.  ges~t,  Fr.  gist^  a  stage  of  rest  in  a  journey.  A 
Jodger  or  stranger  in  an  inn,  &c.    See  tit.  Inns  and  Innkeepets. 

'GUIDAGE,  guidagium.\  An  old  legal  word,  signifying  that 
-Which  is  given  for  safe  conduct  through  a  strange  land,  or  un- 
known country.  Mst  guidagium  quod  datur  alicui,  ut  tuto  cpnduj 
eatur  fier  terrain  alterius.  Consuetud.  Burgund.  /i.  119.  2  Inst. 
526. 

GUILD,  from  Sax.  guildan,  to  pay.]  A  fraternity  or  company, 
because  every  one  was  gildare,  i.  e.  to  pay  something  towards  the 
charge  and  support  of  the  company.  The  original  of  these  guilds 
and  fraternities  is  said  to  be  from  the  old  Saxon  law,  by  which 
neighbours  entered  into  an  association  and  became  bound  for  each 
other,  to  bring  forth  him  who  committed  any  crime,  or  make  sa- 
tisfaction to  the  party  injured,  for  which  purpose  they  raised  a 
sum  of  money  among  themselves,  and  put  into  a  common  stock, 
whereout  a  pecuniary  compensation  was  made  according  to  the 
quality  Of  the  offence  committed.  From  hence  came  our  fratei*- 
nities  and  guilds  ;  and  they  were  in  use  in  this  kingdom  long  be- 
fore any  former  licenses  were  granted  for  them :  though  at  this 
day  they  are  a  company  combined  together,  with  orders  and  laws 
made  by  themselves,  by  the  prince's  license.  Camd. 

Guilda  mercatoria,  or  the  merchants'  guilds  is  a  liberty  or  privi- 
lege granted  to  merchants,  whereby  they  are  enabled  to  hold  cer- 
tain pleas  of  land,  &c.  within  their  own  precinct.  37  Edw.  III. 
15  Rich.  II.  King  Edw.  III.  in  the  14th  year  of  his  reign,  grant- 
ed license  to  the  men  of  Coventry  to  erect  a  merchants'  guild, 
and  also  a  fraternity  of  brethren  and  sisters,  with  a  master  or  war- 
den, and  that  they  might  make  chantries,  bestow  alms,  do  other 
works  of  piety,  and  constitute  ordinances  touching  the  same,  Sec. 
And  King  Hen.  IV.  in  the  4th  ^ear  of  his  reign,  gave  license  to 
found  a  guild  of  the  holy  cross  at  Stratford  upon  Avon.  Antiq. 
Warwicksh.  119.522.  Guilds  or  gild,  is  also  used  for  a.  tribute, 
or  tax,  an  amercement,  &c.  27  Edw.  III.  11  Men.  VI.  15  Car, 
II  See  Geld  ;  and  more  fully,  tit.  Corporation,  London. 
^GUILDHALL,  The  chief  hall  of  the  city  of  London,  for  the 
meeting  of  the  lord  mayor  and  commonalty  of  the  city,  making 
laws  and  ordinances,  holding  of  courts,  &c.  Gildarum  nomine  con- 
tinentur  non  solum  minores  fraternitatus,  sed  ipsa  etiam  civitatum 
communitates.  Sfteim.  It  also  signifies  the  chief  hall  of  ojher 
cities  and  corporate  towns ;  the  sessions-hall  in  king-street  West- 
minster.  Is  called  the  guildhall. 

GUILDHELDA  TEUTONICORUM,  The  fraternity  of  east- 
erling  merchants  in  London,  called  the  still-yard.  See  stat.  22 
Hen.  VIII.  c.  8. 

GUILD  RENTS,  Rents  payable  to  the  crown,  by  any  guild  or 
fraternity ;  or  such  rents  as  formerly  belonged  to  religious  guilds, 
and  came  to  the  crown  at  the  general  dissolution  of  monasteries, 
feeing  ordered  to  be  sold  by  the  stat.  22  Car.  II.  cap.  6. 


220 


GUNPOWDER. 


GUILDER,  A  foreign  coin :  the  German  guilder  is  3*.  8d.  and 
the  golden  one  in  some  parts  of  Germany  4*.  9c?.  In  Portugal 
it  passes  for  5s.  but  the  Poland  and  Holland  gelHer  is  but  2s. 
In  Holland,  merchants  keep  their  accounts  in  guilders,  &c. 

GULE  of  AUGU ST,  gula  augusti,  goule  d'aout.]  The  day  of  St. 
Peter  ad  Vincula,  which  is  celebrated  on  the  1st  of  August, and  call- 
zed  the  gule  of  August,  from  the  Lat.  gula,  a  throat;  for  this  reason, 
(as  pretended,)  that  one  Quirinus,  a  tribune,  Jiaving  a  daughtef  that 
had  a  disease  in  her  throat,  went  to  Pope  Alexander,  (the  sixth 
from  St.  Peter,)  and  desired  of  him  to  see  the  chains  that  St.  Pe- 
ter was  chained  with  under  JVero,  which  request  being  granted, 
she  the  said  daughter  kissing  the  chains,  was  cured  of  her  dis- 
ease ;  whereupon  the  Pope  instituted  this  feast  in  honour  of  St. 
Peter  j  and  as,  before,  this  day  was  termed  only  the  calends  of 
August,  it  was  on  this  occasion  called  indifferently  either  St.  Peter's 
day  ad  Vincula,  from  what  wrought  the  miracle,  or  the  gule  -of 
August,  from  that  part  of  the  virgin  whereon  it  was  wrought, 
fiurand's  Rationale  Divinorum,  lib.  7.  cafi.  19.  It  is  mentioned 
Fitz.  N.  B.  62.    Plonvd.  316i    Stat.  Westm.  2.  cafi.  30. 

GUNS.  See  tit.  Arms,  Game. 

GUNPOWDER.  It  is  lawful  for  all  persons,  as  well  strangers, 
as  natural  born  subjects,  to  import  any  quantities  of  gunfiowder pr 
saltpetre,  brimstone,  and  other  materials  for  the  making  thereof, 
and  to  make  and  sell  gunfiowder,  istc.  Stat.  16  Car.  I.  cafi.  21. 

To  obtain  an  exclusive  patent  for  the  sole  making  or  importation 
of  gunpowder  or  arms,  or  to  hinder  others  from  importing  them, 
incurs  the  penalties  of  firemunire  by  stats.  16  Car.  I.e.  21.  1  Jac, 
II.  c.  8. 

The  stat.  12.  Geo.  III.  c.  61.  reduces  into  one,  and  repeals  all 
former  acts  relative  to  the  makings  keeping,  and  carrying  of  gun- 
powder. 

By  this  act  it  is  provided,  that  no  person  shall  make  gunpowder 
but  in  the  regular  manufactories,  established  at  the  time  of  making 
the  statute,  or  licensed  by  the  sessions  pursuant  to  the  provisions 
in  §  13.  &c.  on  forfeiture  of  the  gunpowder  and  2s.  fier  pound.  §  1. 
Pestle  mills  not  to  be  used,  on  ftie  like  penalty.  §  2.  Only  40 
pounds  of  powder  to  be  made  at  one  time  under  one  pair  of 
stones ;  except  battle  fiowder,  a  fine  fowling  powder  so  called, 
made  at  Battle  and  elsewhere  in  Sussex.  §  3.  5.  Not  more  than 
40  hundred  weight  to  he  dried  at  one  time  in  one  stove.  §  6, 
Only  the  quantity  absolutely  necessary  for  immediate  use  to  he 
kept  in  or  near  the  place  of  making,  except  in  brick  or  stone 
magazines,  50  yards  at  least  from  the  mill.  %  7.  All  gunpowder 
makers  to  have  a  brick  or  stone  magazine  near  the  Thames  below 
Blackball  to  keep  the  gunpowtfer  when-  made,  on  penalty  of  25/. 
fier  month ;  and  Si.  a  day  for  not  removing  it  when  madej  with 
all  possible  diligence.  §  8.  Charcoal  not  to  be  kept  within  20  yards 
of  the  mill.  §  10.  No  dealer  to  keep  more  than  v200  pounds  of 
powder,  nor  any  person  not  a  dealer  more  than  50  pounds,  in  the 
cities  of  London  and  Westminster,  or  within  three  miles  thereof; 
or  within  any  other  city,  borough,  or  market  town,  or  one  mile 
thereof ;  or  within  two  miles  of  the  king's  palaces  or  magazines, 
or  half  a  mile  of  any  parish  church ;  on  pain  of  forfeiture  and 
2s.  fier  pound ;    except  in  licensed  mills  j  or  to  the  amount 
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,©f  300  pounds  for  the  use  of  collieries  within  ,200  yardsof 
them.  §  12.  Sect.  13,v  14,  15,  16.  contain  provisions  respecting  the 
licensing  mills,  building  magazines,  &c.  Not  more  than  25  bar- 
rels to  be  carried  in  any  land  carriage,  nor  more  than  200  barrels 
by  water ;  (unless  going  beyond  sea  or  coastwise ;)  each  barrel  to 
contain  not  more  than  100  pounds.  Various  means  are  directed 
for  the  safe  conveyance,  in  both  cases,  and  to  prevent  all  danger 
and  delay.  §  18 — 22.  Justices  of  peace  may  search  mills,  houses, 
carriages,  &c.  §  23.  Outward  bound  ships  to  take  in,  and  home- 
ward bound  to  discharge  their  gunpowder  at  or  below  Blackball ; 
and  be  searched  by  the  officers,  of  the  Trinity  house.  §  24,  25. 
Penalties  to  be  recovered  before  two  justices;  and  prosecutions  to 
be  within  14  days.  §26,  27.  General  exceptions  are  made  as  to  his 
majesty's  mills,  storehouses  and  magazines ;  and  as  to  powder 
sent  with  the  army  or  militia  j  and  exported  or  carried  coastwise 
below  Blackwall.  §  29,  SQ. 

It  seems  that  erecting  powder  mills,  or  keeping  magazines  near 
a  town,  is  a  nuisance  at  common  law,  punishable  by  indictment 
or  information.  Stra.  1169.  And  see  §  15.  of  the  abovemention- 
ed  statute. 

By  46  Geo.  III.  c.  121.  the  importation  into  Great  Britain  of 
gunpowder,  arms,  &c,  manufactured  in  Ireland,  is  permitted,  not- 
withstanding the  stat.  1  Jac.  II.  c.  8. 

GURG1TES,  Wears,  Black  Book  Hereford,/.  20.    See  Gorce. 

GUTI  and  GOTTI,  Engl.  Goths,  called  sometimes  Jut  a,  and 
by  the  Romans  Gets,  is  derived  from  the  old  word  Jet,  which  sig- 
nifies a  giant :  they  were  one  of  those  three  nations  or  people  who 
ieft  Germany,  and  came  to  inhabit  this  island.  Leg.  Edw.  Confess, 
cap.  35. 

GUTTER  A,  A  gutter  or  spot  to  convey  the  water  from  the 
leads  and  roofs  of  houses :  and  there  are  gutter-tiles,  especially 
to  be  laid  in  such  gutters,  &c.  mentioned  in  the  stat.  17  Edw.  IV. 
See  tit.  Bricks* 

GWABR  MERCHED,  A  British  word,  which  signifies  a  pay- 
ment or  fine,  made  to  tlie  lords  of  some  manors,  upon  the  mar- 
riage, of  their  tenants'  daughters ;  or  otherwise  on  their  commit- 
ting incontinency.  See  Mercheta  Mulierum. 

GWALSTO  W,  Sax.~]  A  place  of  execution  t  omnia  gwalstowa, 
i.  e.  occidendorum  loca,  totaliter  regis  sunt  in  socd  sua.  Leg.  Hen.  I. 
cap,.  11. 

GYLPUT,  The  name  of  a  court  held  every  three  weeks,  in  the 
liberty  or  hundred  of  Pathbew  in  the  county  of  Warwick.  Inquisit. 
1J3  Edw.  III. 

GYLTWITE,  A  compensation  or  amends  for  trespass,  &c.  mulcta 
pro  transgressione.  LL.  Edgar,  Regis,  anno.  964. 
GYPSIES,  See  tit  Egyptians. 

GYROVAGI.  Wandering  monks^  who,  pretending  great  piety, 
left  their  own  cloisters,  and  visited  others.  Mat.  Paris,  p. 
490. 
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HABEAS  CORPUS. 

1  HE  Subject's  WRIT  of  RIGHT,  in  cases  where  he  is 
aggrieved  by  illegal  imprisonment '  founded  on  the  common  law, 
and  secured  by  various  statutes  ;  of  which  the  last  and  most  pow- 
erful, the  stat.  31  Car.  II.  c.  2.  is  emphatically  styled  The  Habeas 
Corpus  Act  ;  and  is  at  least  next  in.  importance,  if  not,  indeed, 
as  relates  to  modern  times,  superior  in  its  beneficial  effect,  to 
Magna  Charta.  See  2  Inst.  55.615.  4  Inst.  182.  Cro.  Jac,  543. 
2  Roll.  Abr.  69.   Com.  Journ.  April  lsf,  1628. 

Next  to  personal  security  the  law  of  England  regards,  asserts, 
and  preserves,  the  personal  liberty  of  individuals  against  all  im- 
prisonment or  restraint,  unless  by  due  course  of  law.  This  is  a 
right  strictly  natural,  and  the  laws  of  England  have  never  abridged 
it  without  sufficient  cause :  nor  can  it  ever  be  abridged  in  this 
kingdom  at  the  mere  discretion  of  the  magistrate,  without  the  ex- 
plicit permission  of  the  laws.  The  language  of  the  great  charter 
is,  that  no  freeman  shall  be  taken  or  imprisoned,  but  by  the  lawful 
judgment  of  his  equals,  or  by  the  law  of  the  land.  Magna  Charta^ 
c.  29.  And  many  subsequent  old  statutes  expressly  direct,  that  no 
man  shall  be  taken  or  imprisoned  by  suggestion  or  petition  to  the 
king  or  his  council,  unless  it  be  by  legal  jndictment,  or  the 
process  of  the  common  law.  See  stats.  5  Edw.  III.  c.  9.  25  Edvf, 
III.  st.  5.  c.  4.  28  Edw.  III.  c.  3.  By  the  petition  of  right,  3  Car.  I. 
it  is  enacted,  that  no  freeman  shall  be  imprisoned  or  detained  with- 
out cause  shown,  to  which  he  may  make  answer  according  to  law. 
By  stat.  16  Car.  I.  c.  10.  if  any  person  be  restrained  of  his  liberty, 
by  order  or  decree  of  any  illegal  court,  or  by  command  of  the 
king's  majesty  in  person,  or  by  warrant  of  the  council  board,  or  of 
any  of  the  privy  council,  he  shall,  upon  demand  of  his  counsel, 
have  a  writ  of  habeas  corpus,  to  bring  his  body  before  the  court  of 
Icing's  bench  or  common  pleas  ;  who  shall  within  three  court  days 
determine  whether  the  cause  of  his  commitment  be  just,  and  there- 
upon do  as  to  justice  shall  appertain.  And  by  the  habeas  corpus 
act,  stat.  31  Car.  II.  c.  2.  the  methods  of  obtaining  this  writ  are  so 
plainly  pointed  out  and  enforced,  that  so  long  as  this  statute  re- 
mains un impeached,  no  subject  of  England  can  be  long  detained 
in  prison,  except  in  those  cases  in  which  the  law  requires  and 
justifies  such  detainer  :  and  lest  this  act  should  be  evaded  by  de- 
manding unreasonable  bail  or  sureties  for  the  prisoner's  appearance, 
it  is  declared  by  stat.  1  W.&M.  st.  2.  c.  2.  that  excessive  bail  ought 
not  to  be  required.  1  Comm.  135.  c.  1. 

Of  great  Importance  to  the  public  is  the  preservation  of  this 
personal  liberty :  for  if  once  it  were  left  in  the  power  of  any,  the 
highest  magistrate,  to  imprison  arbitrarily,  whenever  he  or  his 
officers  thought  proper,  there  would  soon  be  an  end  of  all  other 
rights  and  immunities.  And  yet  sometimes  when  the  state  is  in 
real  danger,  everi  this  measure  may  be  necessary.  But  the  hap- 
piness of  our  constitution  is,  that  it  is  not  left  to  the  executive 
power  to  determine  when  the  danger  of  the-  state  is  so  great  as  to. 
1 


HABEAS  CORPUS  £ 


223 


spender  this  measure  expedient ;  for  it  is  the  parliament  only,  or 
legislative  power,  consisting  of  king,  lords,  and  commons,  that 
wherever  it  seems  proper,  can  authorize  one  branch  of  it,  the 
crown,  by  suspending  the  benefit  of  the  habeas  corfius  act  for  a 
short  and  limited  time,  and  in  certain  specified  particulars,  to  im- 
prison suspected  persons  without  giving  any  reason  for  so  doing. 
An  experiment  which  ought  only  to  Jbe  tried*  and  which  we  believe 
has  never  been  tried,  but  in  cases  of  extreme  emergency :  and  in 
these  the  nation  parts  with  a  portion  of  its  liberty  for  a  while  in 
order  to  preserve  the  whole  for  ever.  See  1  Comm.  c.  1.  136.  and 
this  Diet,  tit.  Government,  ad  Jin, 

Having  said  thus  much  in  general,  we  may  pursue  our  inquiries 
under  the  following  heads. 

I.  The  Nature,  various  Kynds,  and  Effects  of  this  Writ. 

II.  Further,  by  whom,  and  in  ^what~  Cases,  it  is  grantable  for  the 

Furtherance  of  Justice. 
HI.  What  shall  be  a  proper  Return  of  such  Writ. 
IV.  Of  Bailing,  Discharging  or  Remanding  a  Prisoner,  or  cause 
brought  upon  a  Habeas  Corpus  ;  and  see  tit.  Procedendo. 

-For  other  matters  connected  with  this  subject,  see  this  Diet.  tit. 
Bail,  Commitment,  Arrest,  Gaoler,  Isfc.  and  as  to  the  Habeas  Corpora 
Juratorum,  see  tit*  Jury  I. 

I.  The  writ  of  habeas-  corpus  is  the  most  celebrated  writ  in  the 
English  law.  Various  kinds  of  it  are  made  use  of  by  the  courts  at 
Westminster  for  removing  prisoners  from  one  court  into  another 
for  the  more  easy  administration  of  justice. 

One  of  those  is  the  habeas  corpus  ad  respondendum,  when  a  man 
ftath  a  cause  of  action  against  one,  who  is  confined  by  the  psocess 
of  some  inferior  court;  in  order  to  remove  the  prisoner  and  charge 
him  with  this  new  action  in  the  court  above.  2  Mod.  198.  For 
inferior  courts  being  tied  down  to  causes  arising  within  their  own 
jurisdiction,  the  party  would  be  without  remedy,  unless  allowed  to 
sue  in  another  court;  but  it  seems,  thaM:  regularly  a  person  confined 
in  B.  R.  cannot  be  removed  to  G.  B.  by  this  .writ,  nor  vice  versa  j 
for  in  these  cases  there  can  be  no  defect  of  justice,  as  these  courts 
have  conusance  as  well  of  local,  as  transitory  actions.  Dyer^  197.  a. 
249.  pi.  84.  296.  307.  1  Mod.  235.  Sty.  PracP.  Regist.  33o. 

The  habeas  corpus  ad  satisfaciendum,  is  used  when  a  prisoner  hath 
had  judgment  against  him  in  an  action,  and  the  plaintiff  is  desirous 
to  bring  him  up  to  some  superior  court  to  charge  him  withjprocess 
©f  execution.    2  Lill.  Pract.  Reg.  4> 

On  this  writ  the  attorney  for  the  plaintiff  must  endorse  the 
number  roll  of  the  judgment  on  the  back  of  the  writ.  Sty. 
Reg.  331. 

Habeas  Corpus  upon  a  cepi,  where  the  party  is  taken  in  execu- 
tion in  the  court  below.  So  upon  an  attachment  out  of  chancery, 
and  a  cepi  corpus  returned  by  the  sheriff,  the  next  step  is  a  habeas 
corpus  ;  for  the  sheriff  having  executed  the  command  of  the  writ 
©f  attachment  by  taking  the  body,  he  cannot  carry  him  out  of  the 
county  without  the  king's  writ.  Diet. 

Of  the  same  nature  are  writs  of  habeas  corpus  ad  prosequendum, 
te^ti/icandiim,  deliberapdumj  Ifc.  which  issue  when  it  is  necessary 
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to  remove  a  prisoner,  to  order  to  prosecute,  or  bear  teatinwny  m 
any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein  the 
fact  was  committed.  See  Sty.  Reg.  331.  119.  126.  23a  Comb, 
IT.  48.  4  East's  Rep*  587. 

Lastly,  as  relates  to  writs  of  habeas  corpus  for  these  confined  pur- 
poses, may  be  mentioned  the  common  writ  ad  faciendum  et  recipient* 
dum  i  which  issues  only  in  civil  cases  out  of  any  of  the  courts  in 
Westminister  Hall,  when  a  person  is  sued  in  some  inferior  jurisr 
diction,  and  is  desirous  to  remove  the  action  into  the  superior  court  j 
commanding  the  inferior  judges  to  produce  the  body  of  the  defend- 
ant, together  with  the  day  and  cause  of  his  caption  and  detainer; 
whence  this  writ  is  frequently  denominated  a  habeas  corpus  cum 
causd  ;  to  do  and  receive  whatsoever  the  king's  court  shall  consU 
cter  in  that  behalf.  In  this  case  the  body  is  to  be  removed  by  liabeas 
corpus  ;  but  the  proceedings,  by  certiorari.  3  Bac.  Abr.  This  is  a 
writ  grantable  of  common  right  without  any  motion  in  court ;  andE 
instantly  supersedes  all  proceedings  in  the  court  below.  2  Mod. 
306.  But  in  order  to  prevent  the  surreptitious  discharge  of  pri- 
soners, it  is  ordained  by  stat.  1  &  2  P.  1$  M.  c.  13.  that  nohabeas 
corpus  shall  issue  to  remove  any  prisoner  out  of  any  gaol,  unless 
signed  by  some  judge  of  the  court  out  of  which  it  is  awarded. 
And  to  avoid  vexatious  delays  by  removal  of  frivolous  causes,  it  is 
enacted,  by  stat.  21  Jac.  I.  c.  23.  that  where  the  judge  of  an  infe- 
rior court  of  record  is  a  barrister  of  three  yea,rs*  standing,  no  cause 
shall  be  removed  from  thence  by  habeas  corpus,  or  other  writ,  after 
issue  or  demurrer  deliberately  joined.  That  no  cause,  if  once 
remanded  to  the  inferior  court  by  writ  of  procedendo  or  otherwise, 
shall  ever  afterwards  be  again  removed ;  and  that  no  cause  shall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration  do 
not  amount  to  the  sum  of  5/.  $ut  an  expedient  having  been 
found  out  to  elude  the  latter  branch  of  the  statute,  by  procuripg  a 
nominal  plaintiff  to/bring  another  action  for  5l.  or  upwards ;  (when 
by  the  course  of  the  court  the  habeas  corpus  removed  both  actions 
together;)  it  is  therefore  enacted  by  stat.  12  Geo.  I.  c.  29.  that  the 
inferior  court  may  proceed  in  such  actions  as  are  under  the  value 
of  51.  notwithstanding  other  actions  may  be  brought  against  the 
same  defendant  to  a  greater  amount.  And  by  statute  19  Geo.  III. 
c.  70.  no  cause  under  the  value  of  10/.  shall  be  removed  by  habeas 
corpus,  or  otherwise,  into  any  superior  court,  unless  the  defend 
ant  so  removing  the  same  shall  give  special  bail  for  payment  of 
the  debt  and  costs.    See  3  Comm.  c.  8. 

No  writ  of  habeas  corpus,  or  other  writ,  to  remove  a  cause  out 
of  an  inferior  court,  shall  be  allowed,  except  delivered  to  the  judge 
of  the  court,  before  the  jury  to  try  the  cause  have  appeared}  and 
before  any  of  them  are  sworn.    Stat.  3  Eliz.  cap.  5. 

See  further,  Impey's  Practice  in  K.  B.  as  to  the  mode  of  suing 
out  a  habeas  corpus  for  the  purpose  of  removing  a  debtor  to  the 
king's  bench  prison. 

But  the  great  and  efficacious  writ  in  all  manner  of  illegal  conr 
finement,  is  that  of  habeas  corpus  ad  subjiciendum,  directed 
to  the  person  detaining  another,  and  commanding  him  to  produce 
the  body  of  the  prisoner^  with  the  day  and  cause  of  his  caption 
and  detention,  ad  faciendum,  subjiciendum  et  recipiendum}  to  do, 


HABEAS  CORPUS  I. 


22S 


iukmit  to,  and  receive  whatsoever  the  judge  or  court  awarding 
such  writ  shalhconsider  in  that  behalf.    8  St.  Tr.  142. 

This  is  a  high  prerogative  writ,  and,  therefore,  by  the  common 
law,  issuing  out  of  the  court  of  king's  bench)  not  only  in  term 
time*  but  also  during  the  vacation,  by  ajiat  from  the  chief  justice, 
or  any  other  of  the  judges,  and  running  into  all  parts  of  the  king's 
dominions  ;  for  the  king  is  at  all  times  entitled  to  have  an  account 
why  the  liberty  of  any  of  his  subjects  is  restrained,  whenever  that 
restraint  may  be  inflicted.  Cro.  Jac.  543.  If  it  issues  in  vaca- 
tion, it  is  usually  returnable  before  the  judge  himself  who  award- 
ed it,  and  he  proceeds  by  himself  thereon,  unless  the  term  shduld 
intervene,  and  then  it  may  be  returned  in  court.  Burr.  856.  460« 
542.  606. 

If  the  party  were  privileged  in  the  court  of  common  pleas  and 
exchequer,  as  being,  or  supposed  to  be,  an  officer  or  suitor  of  the 
-court}  this  habeas  corfius  ad  subjiciendum  might  also,  by  common 
law,  have  been  awarded  from  thence.  2  Inst.  55.  4  Inst.  290.  2 
Hale's  P.  C.  144.  2  Vent.  22.  And  if  the  cause  of  imprisonment 
were  palpably  illegal,  they  might  have  discharged  him.  Faugh. 
155.  But  if  he  were  committed  for  any  criminal  matter,  they  could 
only  have  remanded  him,  or  taken  bail  for  his  appearance  in  the 
court  of  K.  B.  which  occasioned  the  common  pleas  for  sometime 
to  discountenance  such  applications.  Carter,  -221.  2  Jones,  13. 
But  since  the  stat.  16  Car,  II.  c.  10.  above  recited,  expressly  men- 
tioned the  courts  of  K.  B.  and  C.  P.  as  coordinate  in  this  jurisdic- 
tion, it  hath  been  holden  that  every  subject  of  the  kingdom  is 
equally  entitled  to  the  benefit  of  the  common  law  writ  in  either  of 
those  courts  at  his  option.  2  Mod.  198.  It  hath  also  been  said, 
that  the  like  habeas  corfius  may  issue  out  of  the  court  of  chan- 
cery in  vacation ;  but  upon  the  famous  application  to  Lord  Not- 
tingham by  Jenks,  notwithstanding  the  most  diligent  searches,  no 
.precedent  could  be  found  where  the  chancellor  had  issued  such  a 
writ  in  vacation,  and  therefore  his  lordship  refused  it.  See  4  Inst* 
,182.  2  Hale's  P.  C.  147.  3  Comm.  132.  c.  8. 

In  the  king's  bench  and  common  pleas  it  is  necessary  to  apply  for 
it  by  motion  to  the  <court,  as  in  the  case  of  all  other  prerogative 
writs,  (as  certiorari,  prohibition,  mandamus,  l$c.)  which  do  not 
issue  as  of  mere  course,,  without  showing  Some  probable  cause 
why  the  extraordinary  power  of  the  crown  is  called  in  to  the  par- 
ty's assistance.  2  Mod.  306.  1  Lev*  I.  For,  as  was  argued  by 
L,ord  Chief  Justice  Vaughan,  "  it  is  granted  on  motion,,  because 
it  cannot  be  had  of  course ;  and  there  is  therefore  no  necessity  to 
grant  it ;  for  the  court  ought  to  be  satisfied  that  the  party  hath  a 
probable  cause  to  be  delivered."  2  Jones,  13.  And  this  seems 
the  more  reasonable,  because,  when  once  granted,  the  person  to 
whom  it  is  directed  can  return  no  satisfactory  excuse  for  not  bring- 
ing up  the  body  of  the  prisoner.  Cro.  Jac.  543.  So  that  if  it  be  is- 
sued of  mere  course,  without  showing  to  the  court  or  judge  some 
Teasonable  ground  for  awarding  it,  a  traitor  or  felon  under  sentence 
of  death,  a  soldier  or  mariner  in  the  king's  service,  a  wife, 
child,  a  relation,  or  a  domestic  confined  for  insanity  or  other  pru> 
dential  reasons,  might  obtain  a  temporary  enlargement  by  suing 
out  a  habeas  corpus,  though  sure  to  be  remanded  as  soon  as 
brought  up  to  the  court.   And  therefore  Coke*  when  chief  justice. 
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did  not  scruple  to  deny  a  habeas  corpus  to  one  confined  by  the  com* 
of  admiralty  for  piracy,  there  appearing,  on  his  own  showing,  suf- 
ficient grounds  to  confine  him.  3  Bulst.  27.  and  see  2  Roll.  Rep. 
138  V  On  the  other  hand,  if  a  probable  ground  be  shown,  that  the 
party  is  imprisoned  without  just  cause,  and  therefore  hath  a  right 
to  be  delivered,  the  writ  of  habeas  corpus  is  then  a  writ  of  right, 
which  "  may  not  be  denied,  but  ought  to  bo  granted  to  every  man 
that  is  committed  or  detained  in  prison,  or  otherwise  restrained, 
though  it  be  \>y  command  of  the  king*  the  privy  council,  or  any 
other."    Com.fourn.  Jp,  1,  1628.    See  2  Inst.  615. 

The  personal  liberty  of  the  subject,  as  has  been  already  ob- 
served, is  a  natural  inherent  right  which  cannot  be  surrendered  or 
forfeited,  unless  by  the  commission  of  some  great  artd  atrocious 
erim<3,  and  which  ought  not  to  be  abridged  in  any  case  without  the 
especial  permission  of  law.    To  assert  an  absolute  exemption  from 
imprisonment  in  all  cases  is  inconsistent  with  every  idea  of*  law  and 
political  society;  and  in  the  end  would  destroy  all  civ.il  liberty,  by 
rendering  its  protection  impossible  ;  but  the  glory  of  the  Engikh 
law  consists  in  plearjy  defining  the  times,  the  causes,  and  the  ex-  , 
jfcent,  when,  wherefore,  and  in  what  degree,  the  imprisonment  of 
%he  subject  may  be  lawful!    This  it  is  which  induces  the  absolute 
necessity  of  expressing  upon  every  commitment  the  reason  for 
•which  pit  is  made.;  that  the  court  upon  a  habeas  cor/ius  may  exa- 
mine into  its  validity,  and  according  to  the  circumstances  of  the 
case  may  discharge,  admit  to  bail,  or  remand  the  prisoner.  Yet 
early  in  the  reign  of  Charles  I.  the  court  of  K.  B.  determined  that 
they  could  not,  upon  a  habeas  corpus,  either  bail  or  deliver  a  pri- 
soner, though  committed  without  any  cause  assigned,  in  ca6e  he 
was  committed  by  the  special  command  of  the  king,  or  by  the 
lords  of  the  privy  council.    7  St.  Tr.  136.    This  drew  on  a  par- 
liamentary inquiry,  and  produced  the  petition  of  righ%  3  Car.  L 
already  mentioned,  which  recites  this  illegal  judgment,  and  en- 
acts that  no  freeman  hereafter  shall  be  so  imprisoned  or  detained. 
Some  evasions  however  of  this  statute,  in  favour  of  the  crown,  gave 
rise  to  the  stat.  16  Car.  I.  c.  10.  already  stated ;  and  even  after  this, 
some  shifts  and  devices,  not  very  creditable  to  the  judges  of  that 
time^  were  made  Use  of  to  the  same  unpopular  end.  See  3  Comm. 
134,,  135.  §  8,.  ' 

Other  abuses  had  also  crept  into  daily  practice,  which  had  in 
some  measure  defeated  the  benefit  of  this  great  constitutional  re- 
medy. The  party  imprisoning  was  at  liberty  to  delay  his  obe- 
dience to  the  first  writ,  and  might  wait  till  a  'second  and  a  thirds 
called  an  alias  arid  a  filuriefa  Were  issued;  before  he  produced  the 
party,  and  many  other  vexatious  shifts  were'  practised  to  detain 
state  prisoners  in  custody.  But  whoever  will  attentively  consider 
the  English  Justory  'may  observe,  that  the  flagrant  abuse  of  any 
power,  by  the  crown  or- its  ministers,  has  always  been  productive 
of  a  struggle  which  either  discovers  the  exercise  of  that  power  to 
be  contrary  to  law,  or  (if  legal)  restrains  it  for  the"  future.  This 
-was  the  casein  the  present  instance.  The  oppression  of  an  obscure 
individual  gave  birth  to  the  famous  habeas  corpus  act,  31  Cat.  ^ 
11.  c.  2.  which  is  frequently  considered  as  another  Magna  Charta  of' 
the  kingdom ;  and,  by  consequence  and  analogy,  has  also  in  sub- 
sequjeni  tidies  reduced  the  general  method  of  proceeding  on  these 
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'fffits  (though  not  within  the  reach  of  that  statute,  but  issuing 
merely  at  the  common  law)  to  the  true  standard  Of  law  and  li- 
berty. 

The  statute  itself  enacts,  1.  That  on  complaint  and  request  in 
writing,  by  or  on  behalf  of  any  person  committed  and  charged 
with  any  crime,  (unless  committed  for  treason  or  felony  expressed 
in  the  warrant,  or  as  accessary,1  or  on  suspicion  of  being  accessary, 
before  the  fact,  to  any  petit  treason  or  felony,  plainly  expressed  in 
the  warraat;  or  unless  he  is  convicted  or  charged  in  execution  by 
legal  process,)  the  lord  chancellor,  or  any  of  the  twelve  judges* 
in  vacation,  upon  viewing  a  copy  of  the  warrant  or  affidavit*  that 
a  copy  is*denied,  shall  (unless  the  party  has  neglected  for  two 
terms  to  apply  to  any  court  for  his  enlargement)  award  a  habeas 
eorfms  for  such  prisoner,  returnable  immediately  before  himself, 
©r  any  of  the  judges  ;  and  upon  the  return  made,  shall,  within  two 
days,  discharge  the  party,  if  bailable,  upon  giving  security  to  ap<- 
pear  and  answer  to  the  accusation  in  the  proper  court  of  judica- 
ture ;  2.  That  such  writs  shall  be  endorsed,  as  granted  in  pursu- 
ance of  this  act,  and  signed  by  the  person  awarding  them  ;  3.  That 
the  writ  shall  be  returned,  and  the  prisoner  brought  up  within  a 
limited  time,  according  to  the  distance,  not  exceeding  in  any  case 
twenty  days  ;  upon  tender  of  the  charges  not  exceeding  Is.  per 
mile,  and  security  by  his  own  bond  to  pay  the  charges?  of  his  re- 
turn, if  remanded,  and  not  to  escape;  4.  That  any  officer  or 
keeper  neglecting  to  make  due  returns,  or  not  delivering  to  the 
prisoner  or  his  agent,  within  six  hours  after  demand,  a  copy  of  the 
warrant  of  commitment,  or  shifting  the  custody  of  a  prisoner 
from  one  to  another,  without  sufficient  reason  or  authority,  (spe- 
cified in  the  act,)  shall,  for  the.  first  offence*  forfeit  100/.  and  for 
'the  second  offence  200/.  to  the  party  grieved,  and  be  disabled  to 
hold  his  office  ;  5.  That  no  person  once  delivered  by  habeas  cor~ 
fins,  shall  be  recommitted  for  the  same  offence  on  penalty  of  iOQL 

6.  That  every  person  committed  for  treason  or  felony  shall,  if  he 
requires  it,  the  first  week  of  the  next  term,  or  the  first  day  of 
the  next  session  of  oyer  and  tenrimer,  be  indicted  in  that  term  or 
session,  or  else  admitted  to  bail,  unless  the  king's  witnesses  can^ 
not  be  produced  at  that  time  ;  and  if  acquitted,  or  if  not  indicted 
and  tried  in  the  second  term  or  session,  he  shall  be  discharged 
from  his  imprisonment  for  such  imputed  offence  ;  but  that  no  per- 
son, after*  the  assises  shall  be  opened  for  the  county  in  which  he 
is  detained,  shall  be  removed  by  habeas  corfius,  till  after  the  assise^ 
are  ended,  but  shall  be  left  to  the  justice  of  the  judges  Of  assise ; 

7.  That  any  such  prisoner  may  move  for  and  obtain  his  habeas  cor- 
fius7  as  well  out  of  the  chancery  or  exchequer^  as1  out.  of  the 
king's  bench  or  common  pleas;  and  the  lord  chancellor,  or  judges 
denying  the  same,  on  sight  *>f  the  wap'rant,  or  oath  that  the  same 
is  refused,  shall  forfeit  severally  to  the  party  grieved  the  sum  of 
500/.  ;  8.  That  this  writ  of  habeas  corfius  shall  run  into  the  coun- 
ties palatine,  cinque  ports,  and  other  privileged  places,  and  the 
islands  of  Jersey  and  Guernsey ;  9.  That  no  inhabitant  of  England 
(except  persons  contracting,  or  convicts  praying  |Lo-  be  transport- 
ed>  or  persons  having  committed  some  capital  offence  in  the  place 
to  which  they  are  sent  to  be  tried)  shall  be  sent  prisoner  to  Scot- 
lands  teekmd)  Jsvswy,  Gu&m$ety*  or  any  places  beyond  the  se^ 
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within  or  without  the  king's  dominions ;  on  pain  that  the  party 
eommitting,  his  advisers,  aiders  and  assistants,  shall  forfeit  to  the 
party  grieved  a  sum  not  less  than  500/.  to  be  recovered  with  tre- 
ble costs,  shall  be  disabled  to  bear  any  office  of  trust  or  profit, 
shall  incur  the  penalties  of  praemunire,  and  shall  be  incapable  of 
the  king's  pardon. 

This  is  the  substance  of  that  great  and  important  statute,  whick 
extends  (we  may  observe)  only  to  the  ease  of  commitments  for 
such  criminal  charge,  as  can  produce  no  inconvenience  to  the 
public  justice  by  a  temporary  enlargement  of  the  prisoner ;  all 
other  cases  of  unjust  imprisonment  being  left  to  the  habeas  corpus 
at  common  law.  But  even  upon  writs  at  the  common  law,  it  is 
now  expected  by  the  court,  agreeable  to  ancient  precedents?  and 
the  spirit  of  the  act  of  parliament,  that  this  writ  should  be  imme- 
diately obeyed,  without  waiting  for  any  alias  or  filunes,  otherwise 
an  attachment  will  issue.    4  Burr.  856. 

By  all  these  admirable  regulations,  judicial  as  well  as  parlia* 
mentary,  the  remedy  is  now  complete  for  removing  the  injury  of 
unjust  and  illegal  confinement.  A  remedy  the  more  neeessauy, 
because  the  oppression  does  not  always  arise  from  the  ill  nature, 
but  sometimes  from  the  mere  inattention  of  government.  For  k 
frequently  happens  in  foreign  countries,  (and  has  happened  in- 
England  during  temporary  suspensions  of  the  statute,)  that  per- 
sons appreh  nded  upon  suspicion  have  suffered  a  long  impFistm- 
ment,  merely  because  they  were  forgotten,  3  Comm,  135.  138v 
C.  8. 

II.  It  is  clear,  that  both  bf  the  common  law,  as^ilso  by^thfc 
statute,  the  courts  of  chancery  and  king's  bench  have  jurisdiction 
of  awarding,  this  writ  of  habeas  corpus,  and  that  without  any  privi- 
lege in  the  person  for  whom  it  is  awarded ;  but  it  seems  that  by 
the  common  law  the  court  of  king's  bench  could  only  have  award- 
ed it  in  ternV  time,  but  that  the  chancery  might,  have  done  it  as 
well  out  of  as  in  term,  because  that  court  .is  always  open.  2  List. 
55.  4  Inst.  290.  2  And.  297.  2  Jones,  13,  14.-  17.  Arty  of* 
the  courts  at  Westminster  may  award  it.  See  Vaugh.  155.  and  the 
Habeas  Corpus  Jet,  ante,  I. 

If  the  habeas  corpus  issues  out  of  chancery,  and  on  the  return 
thereof  the  lord  chancellor  finds  that  the  party  was  illegally  re- 
strained of  his  liberty,  he  may  discharge  him,  or  if  he  finds  it 
doubtful,  he  may  bail  him ;  but  then  it  must  be  to  appear  in  the 
court  of  king's  bench,  for  the  chancellor  hath  no  power  in  crimi- 
nal causes ;  or  the  ehancellor  may  commit  the  party  to  the  fitet^ 
and  in  term  time  may  propriis  manibus  deliver  the  record  into  the 
Jdng's  bench,  together  with  the  body;  and  thereupon  the  court  of 
king's  bench  may  proceed  to  bail,  discharge,  or  commit  the  pri- 
soner.   2  Bale's  Mist.  P.  C.  247.    2  Hawk.  P.  C.  1 14r  115. 

No  habeas  corpus  lies  for  an  enemy*  prisoner  of  war,  however 
ill  used  or  deceived.  2  Black;  Rep.  1324.  Nor  for  a  prisoner  of 
war,  the  subject  of  a  neutral  power,  taken  in  the  enemy's  service, 
into  which  he  was  forced,  when  taken  prisoner  by  them  in  an  &£n~ 
gtish  ship.    2  Burr.  765. 

If  sailors  on  "board  a  ship  are  to  be  produced  as  witnesses,1  and 
have  been  served  with"  a  subpoena,  and  say  they  will  not  attend,  a 
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habeas  corpus  ad  testificarufum  may  be  applied  for  to  the  chief  jus- 
tice, on  affidavit  of  that  fact,  and  that  they,  are  material  witnesses  j 
but  without  which  no  habeas  corpus  can  issue.    Cowju  672. 

The  court  thought  there  could  be  no  habeas  corpus  to  bring  up  a 
prisoner;  at  war  to  be  a  witness.  Lord  Mansfield  sai(l»  the  presence 
of  witnesses,  who  are  prisoners  of  war,  was  generally  obtained  by 
an  order  from  tlje  secretary  of  state  ;  and  an  application  was  made 
for  a  habeas  corpus  to  bring  up  such  a  prisoner,  but  without  sue- 
cess.  Afterwards  a  rule  was  granted  to  show  cause  why  the  de- 
fendant should  not  consent  either  to  admit  of  the  fact  of  the  cap- 
ture, or  that  the  prisoner  should  be  examined  upon  interrogatories. 
Xlougl.  420.  (403.).  Furley  v.  JVeivnham. 

By  43  Geo.  \\\.  c.  140.  any  judge  of  the  courts  at  Westminster 
may  award  a  writ  of  habeas  corpus  for  bringing  up  prisoners  for 
trial  or  examination  before  courts  martial,  commissioners  of  bank- 
rupt, &c. 

By  44  Geo.  III.  c.  102.  any  judge  of  the  superior  courts  in  En- 
gland or  Ireland  may  award  writs  of  habeas  corpus  for  bringing 
prisoners  before  courts  at  record  to  be  examined  as  witnesses. 
In  Wales,  justices  of  great  sessions  shall  have  like  authority.  Ib~ 
*3. 

The  court  of  common  pleas  refused  to  grant  a  habeas  corpus  to 
bring  up  ajprisonep  in  cu^tqdy  upon  a  criminal  matter,  in  order 
to  his  being  charged  with  a  declaration  in  a  civil  action.  2  JVeiv 
Rep.  Q.P.  245- 

Besides  the  efficacy  of  the  writ  of  habeas  corpus  m  liberating  tiie 
subject  from  illegal  confinement  in  a  public  prison,,  it  also  extends 
its  influence  to  remove  every  unjust  restraint  of  personal  freedom 
in  private  life,  though  imposed  by  a  husband  or  a  father;  but, 
when  women  or  infants  are  brought  before  the  court  by  a  habeas 
corpus,  the,  court  will  only  set  them  free  from  an  unmerited  or  un- 
reasonable confinement,  and  will  not  determine  the  validity  of  a 
marriage,  or  the  right  to  the  guardianship,  but  will  leave  them  at 
liberty  to  choose  where  they  will  go ;  and  if  there  be  any  reason  ti> 
apprehend  they  will  be  seized  in  returning  from  the^court,  .they 
will  be  sent  home  under  the  protection  of  an  officer.  But  if  a  child 
is  too  young  to  have  any  discretion  of  its  own,  then  the  court  will 
deliver  it  into  the  custody  of  its  parent,  or  the  person  who  ap- 
pears to  be  its-  legal  guardian.  See  2  Burr.  1434.  where  all  the 
prior  cases  are  considered  by  Lord  Mansfield.  See  also  1  Black. 
Rep,.  386.    Stra.  982.    2  Lord  £aym.  1354.    4  Burr.  1991. 

The  mother,  and  not  the  father,  of  an  infant  illegitimate  chifd,  is 
entitled  to  the4custody  of  the  child  in  preference  to  the  father, 
though  from  his  circumstances  he  may  be  better  able  to  educate  it. 
1  My»  Rep.  C.  P.  148.     See  also  5   Term  J£  B.  278.  5. 

East's  Rep.  224.  nr  It  is  otherwise  with  respect  to  a  legitimate 
child,. even  where  the  father  is  an,  alien  enemy  domiciled  in  this 
kingdom.    5  East's  Rep.  221. 

If  a  party  be  imprisoned  against  law,  though  he  is  entitled  to  a 
habeas  corpus,  yet  he  may  have  an  action  of  false  imprisonment, 
in  which  he  shall  recover  damages  in  proportion  to  the  injury 
done  him.  Eitz,.  Corpus  cum  Causa,  2.  9  Hen.  VI.  44.  a.  2  Inst. 
5*.    10  Hen.  VII.  17.    5  Co.  64.    11  Co.  98,  99.  ■ 

If  a  person  be  in,  custody,  and  also  indicted  for  same  offence-m. 
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the  inferior  court,  there  roust,  besides  the  habeas  corpus  to  remfove 
the  body,  be  a  certiorari  to  remove  the  record ;  for  as  the  certio- 
rari alone  removes  not  the  body,  so  the  habeas  corpus  alone  re- 
moves not  the  record  itself,  but  only  the  prisoner  with  the  cause  of 
his  commitment ;  therefore,  although  upon  the  habeas  corpus,  and 
the  return  thereof,  the  court  can  judge  of  the  sufficiency  or  in- 
sufficiency of  the  return  and  commitment;  and  bail  or  discharge 
or  remand  the  prisoner,  as  the  case  appears  upon  the  return ;  yet 
they  cannot  upon  the  bare  return  of  the  habeas  corpus  gjve  any 
judgment,  without  the  record  itself  be  removed  by  certiorari;  but 
the  same  stands  in  the  same  force  jt  did,  though  the  return  should 
be  adjudged  insufficient,  and  the  party  discharged  thereupon  of 
his  imprisonment;  and  the  court  below  may  issue  new  process 
upon  the  indictment.  2  Hale's  Hist.  P.  0.210,  211.  1  Salk.  $$2., 
Comb.  2. 

If  the  chief  justice  of  the  king's  bench,  commit  one  to  the  mar- 
shalby  his  warrant,  he  ought  not  to  be  brought  to  the  bar  by  rule, 
but  by  habeas  corpus.    1  Salk.  349. 

If  an  apprentice  of  above  the  age  of  eighteen,  having  been  im- 
pressed, afterwards  voluntarily  enter  into  the  king's  service,  his 
master  is  not  entitled  to  sue  out  a  habeas  corpus  to  bring  him  up 
to  be  discharged.  6  Term  Rep.  K.  B.  497.  So  when  the  appren- 
tice is  protected  from  being  impressed,  but  is  willing  to  enter  into 
the  king's  service.  5  East's  Reft.  38.  So  where  the  apprentice 
has  entered  into  the  king's  service,  and  is  willing  to  return  to  his 
master.  7  Term  Reft.  745.  And,  without  reference  to  the  desire 
of  the  apprentice  to  stay  or  to  return,  the  court  will  not  grant  the 
habeas  corpus  op  the  application  of  the  master ;  for  the  object  of 
that  writ  is  the  personal  liberty  of  the  party. 

III.  In  extrajudicial  commitments,  the  warrant  of  commitment 
ought  to  be  returned  in  h<zc  verbp  on  a  habeas  corpus:  but,  when; 
a  man  is  committed  by  a  court  of  record,  it  is  in  the  nature  of  an 
execution  for  a  contempt,  and  in  such  case  the  warrant  is  never 
returned.  5  Mod.  156.  The  cause  of  imprisonment  must  be 
particularly  set  forth  in  the  return  of  the  habeas  corpus,  or  it  will 
not  be  good,  for  by  this/the  court  may  judge  of  it ;  and  with  a  pa~ 
ratum  habeo,  that  they  may  either  discharge,  bail,  or  remand  the 
prisoner.  2  Nels.  Abr.  915.  Cro.  Jgc.  543.  If  a  commitment  is 
without  cause,  or  no  cause  is  shown,  a  prisoner  may  be  delivered, 
by  habeas  corpus.     1  Salk.  348. 

It  has  been  adjudged,  that  on  a  commitment  by  the  house  of 
commons,  of  persons  for  contempt  and  breach  of  privilege,  no 
court  can  deliver  on  a  habeas  corpus  :  but  Holt,  Ch.  J.  was  of  a 
contrary  opinion.  2  Salk.  404.  503.  See  as  to  commitments  in 
like  cases  by  the  house  of  lords,  8  Term  Rep.  K.  B.  314.  See 
also  this  Diet.  tit.  Bail  II.  Commitment.  A  writ  of  error  may  be 
allowed  by  the  king  in  such  a  case,  &c.  and  it  is  not  to  be  denied 
ex  debito  justitia ;  though  it  has  been  a  doubt,  whether  any  writ 
of  error  lay  upon  a  judgment  given  on  a  habeas,  corpus.  2  Salk. 
404.  503,  A  man  may  not  be  delivered  from  the  commitment  of 
a  court  of  oyer  and  terminer,  by  habeas  corpus,  without  writ  of  er- 
ror :  and  where  there  appears  to  be  good  cause,  and  a  defect,  on^y 
in  the  form  of  the  commitment,  he  ought  not  to  be  jdiscbarged.  \ 
Salk.  348. 
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It  seems  a  sufficient  return  to  a  writ  of  habeas  corfius,  that  the* 
$arty  is*  in  custody  under  the  sentence  of  a  court  of  competent 
jurisdiction  to  inquire  of  the  offence,  and  to  pass  such  a  sentence, 
without  setting  forth  the  particular  circumstances  necessary  to 
warrant  the  sentence.    1  East's  Rep.  306. 

For  a  false  return,  there  is  regularly  no  other  remedy  against  the 
officer  than  an  action  on  the  case  at  the  suit  of  the  party  grieved, 
and  an  information  or  indictment  at  the  suit  of  the  king.  6  Mod. 
90.  1  Salk.  349.  But  no  action  lies  until  the  return  be  filed.  1 
Salk.  332. 

As  upon  the  return  of  the  writ  the  court  is  to  judge,  whether 
the  cause  of  the  commitment  and  detainer  be  according  to  law,  or 
against  it,  so  the  officer  or  party  in  whose  custody  the  prisoner  is-, 
must,  according  to  the  command  of  the  writ,  certify  on  the  return 
thereof,  the  day,  cause  of  caption,  and  detainer,    Vaughn  137. 

Where  a  man  is  commited  for  any  crime  either  at  common  law 
or  by  act  of  parliament,  for  which  he  is  punishable  by  indictment, 
a  return  that  he  was  committed,  till  discharged^  due  course  of  law , 
is  good.  But  if  the  commitment  be  in  pursuance  of  a  special  au- 
thority, the  terms  of  the  commitment  must  be  special  and  exactly 
pursue  that  authority  j  and  therefore  if  it  do  not  appear  on  the  re- 
turn to  have  been  according  to  that  authority,  the  return  will  be 
'bad.    2  Black.  Rep.  806,  807. 

It  seems  to  be  agreed,  that  no  one  can  in  any  case  controvert 
the  truth  of  the  return  to  a  habeas  corfius,  or  plead  or  suggest  any 
matter  repugnant  to  it;  yet  it  hath  been  holden,  that  a  man  may 
confess  and  avoid  such  a  return  by  admitting  the  truth  of  the 
matters  contained  in  ft,  and  suggesting  others  not  repugnant,  which 
take  off  the  effect  of  them.  Cro.  Eliz.  821.  5  Co.  71.  b.  2  Hawk. 
P.  C.  c.  15.  §78. 

It  seems,  that,  before  the  return  fil'ed,  any  defect  in  form,  or  the 
want  of  an  averment  of  a  matter  of  fact,  may  be  amended ;  but 
this  must  be  at  the  peril  of  the  officer,  in  the  same  manner  as  if 
the  return  were  originally  what  it  is  after  the  amendment.  1  Mod. 
102,  103. 

But  after  the  return  is  filed,  it  becomes  a  record  of.  the  court, 
and  cannot  be  amended.    1  Mod.  102,  103. 

IV.  Upon  the  return  of  the  habeas  corpus  the  prisoner  is 
regularly  to  be  discharged,  bailed  or  remanded ;  but  if  it  be 
doubtful  which  the  court  ought  to  do,  it  is  said  that  the  prisoner 
may  be  bailed  to  appear  de  die  in  diem  till  the  matter  is  determin- 
ed.   5  Mod.  22.  i  Sty.  16. 

By  the  petition  of  right,  16  Car.  I.  cap..  10.  already  mentioned, 
the  court  must  within,  three  days  after  the  return  of  the  habeas  cor- 
pus, either  discharge,  bail  or  remand  the  prisoner.  But  it  seems 
'^hat  a  commitment  by  the  court  of  king*s  bench  to  the  marshalsea, 
is  a  remanding,  being  an  imprisonment  within  the  statute;  5  Mod. 
22. 

Also  it  hath  been  ruled,  that  the  court  of  king's  bench,  may,  af- 
ter the  return  of  the  habeas  corpus  is  filed,  remand  the  prisoner  to 
the  same  gaol  from  whence  he  came,  and  order  him  to  be  brought 
up  from  time  to  time,  till  they  shall  have  determined  whether  it  is 
properto  bail>  discharge,  or  remand  him  absolutely.   1  Vent.  330. 
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And  though  in  doubtful  cases  the  court  is  to  bail,  or  discharge 
the  party  on  the  return  of  the  habeas  corpus,  yet  if  a  person  be 
convicted,  and  the  conviction  on  the  return  of  the  habeas  corpus 
appears  only  defective  in  point  of  form,  it  is  at  the  election  of  the 
cd\m  either  to  discharge  the  party,  or  oblige  him  to  bring  his  writ 
of  error.    1  Salk.  348.    5  Mod.  19,  20. 

If  a  person  be  committed  by  the  admiralty-  in  execution,  he  is  not 
Removable  by  habeas  corpus  into  B.  R.  to  answer  an  action  brougjit 
against  him  there  ;  but  it  might  be  otherwise  if  an  action  had  been 
before  depending.  1  Salk.  351.  Where  there  is  an  action  in  B. 
R.  precedent  to  the  king's  suit,  on  which,  the  party  is  out  on  bail, 
habeas  corpus  may  be  brought  by  the  bail,  &c.  and  the  prisoner 
turned  over  ;  though  this  was  greatly  opposed  in  favour  of  the 
jfcing's  execution.    Ibid.  353. 

If  the  steward  of  an  inferior  court  proceeds,  after  a  habeas  cor- 
pus delivered  and  allowed,  the  proceedings  are  void ;  and  the  court 
of  B.  R.  will  award  a  supersedeas;  and  grant  an  attachment  against 
the  steward  for  the  contempt.  Cro.  Car.  79.  296.  A  habeas  cor- 
pus suspends  the  power  of  the  court  below,  so  that  if  they  -proceed* 
it  is  void,  and  coram  non  judice.  And,  on  a  habeas  corpus,  if  the 
record  be  filed,  no  procedendo  can  go  to  the  court  below;  but 
where  a  record  below  is  not  filed,  or  not  returned)  it  may  be  grant- 
ed.   1  Salk.  352. 

A  habeas  corpus  cum  causa  removes  &e  Ijody  ©f  the  party  for 
•whom  granted,  and  all  the  causes  depending  against  him ;  (buf  see 
stat.  12  Geo,  I.  c.  29.  ante,  L)  and  if  upon  the  return  thereof  the 
'  officer  doth  not  return  all  the  causes,  &c  it  is  an  escape  in  him. 
2  LilL'Abr,  2.  A  judge  will  not  grant  a  habeas  corpus  in  the  vaca- 
tion for  a  prisoner  to  follow  his  suits ;  but  the  court  may  grant  a 
special  habeas*  corpus  tor  a  prisoner  to  be  at  his  trial  in  the  vacation 
time.  Ibid.  3.  And  the  court  may  grant  a  habeas  corpus  to  bring 
a  prisoner,  not  in  prison  on  execution*  out  of  prison*  to  be  a  wit- 
ness at  a  trial;  though  it  is  at>the  peril  of  the  party  suing  out  the 
writ,,  that  the  prisoner  do  not  escape.  Sty.  119.  And  where 
there  is  no  collusion,  even  a  prisoner  in  execution  may  be  brougfffe 
np  as  a  witness.  3  Burr.  1 440.  But  no  person  ought  to  take  out 
a  habeas  corpus  for  any  one  in  prison,  without  his  consent;  except 
it  be  to  turn  him  over  to  B.  R.  or  charge  him  with  an  action  in 
court.  2  JLill.  A  man  brought  into  &  R.  by  ^habeas  corpus,  shall 
not  be  removed  thence  till  he  has  answered  there  ;  he  shall  be  de- 
tained until  then,  and  after  he  may  be  removed.    1  Salk.  350. 

A  person  is  in  custody  upon  a  criminal,  and  also  on  a  civil,  mat- 
ter ;  if  he  would  move  himself  by  habeas  corpus^  there  ought  to  be 
but  one  habeas  eerfius  on  the  crown  side  or  plea  side,  and  both 
causes  are  to  be  returned.  Mod.  Cos.  133.  If  there.be  judgment 
against  a  defendant  in  the  court  of  B.  R.  and  another  in  C.  B.  on 
which  he  is  in  execution  in  the  fieet,  he  may  have  a  habeas  corpus 
to  remove  himself  into  B.  R.  where  he  shall  be  in  custody  of  the 
marshal  for  both  debts.   Jhjer^  132. 

Where  an  action  is  founded  on  the  custom  of  L&ndokffor  a  thing 
actionable  there,  and  not  elsewhere ;  if  it  be  removed  by  habeas 
corpufy  a  procedendo  shall  be  granted;  but  the  declaration  itself 
ought;  to  be  returned  upon  the  habeas  torpus,  and  then  the  court 
will  see  what  was  the  cause,  &c.  For  the  special  matter  and  aU 
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the  proceedings  are  to  be  in  the  return  in  this  case ;  as  well  as  in, 
an  action  on  a  by-law,  to  take  notice  thereof.  Carth.  75,  76.  Be- 
fore a  habeas  corpus  is  returned  and  filed,  it  may  be  amended;  but 
not  afterwards.    2  Lill.  Abr.  2. 

A  feme  covert  was  arrested  in  London,  as  a  sole  trader,  and  dis- 
charged, by  a  judge  of  B.  R.  on  habeas  corpus,  bail  being  put  in  to 
appear  in  B.  R.  The  next  term,  on  motion,  the  court  granted  a 
procedendo,  affidavit  of  plaintifFs  cause  of  action,  Sec.  being  made  ; 
for  plaintiff  could  only  proceed  in  London.  See  Lavie  v.  Phillips^ 
3  Burr.  1776,  wherein  the  reason  of  the  procedendo  being  granted, 
is  fully  discussed  and  determined.  See  tit.  Procedendo. 
HABENDUM,  See  title  Deed  II.  4.  Premises. 
HABENTIA,  Riches  :  In  some  ancient  Charters,  habentes  homi- 
nes is  taken  for  rich  men ;  and  we  read,  nec  rex  suum  fiastum  re- 
quirat,  vel  habentes  homines  guos  nos  dicimus  feasting-men.  Monm 
AngL  torn.  1.  p.  100. 

HABERDASHER,  A  dealer  in  miscellaneous  goods  and.  mer- 
chandises: apparently  derived  from  avoirdupois,  corruptly  written 
haber-de-pois,  the  weight  with  which  goods  of  all  sorts  were  weigh- 
ed which  were  not  weighed  by  troy  weight:  these  being  very  nu- 
merous, haber-de-pois,  or  haberdashery  was  gradually  applied  to 
any  mixture  of  various  articles  of  merchandise.  See  stat.  9  Edw. 
III.  c.  1.    25  Edw.  III.  st.  4.  c.  2. 

HABERE  FACIAS  POSSESSIONEM,  A  judicial  writ  that 
lies  where  one  hath  recovered  a  term  for  years  in  action  of  ejections 
Jirma,  to  put  him  into  possession.  JFitz.  N.  B.  167.  And  one  may 
have  a  new  writ,  if  a  former  be  not  well  executed.  Mich.  21  Car. 
I.  B.  R.  A  sheriff  delivered  possession  in  the  morning,  by  virtue 
of  a  habere  facias  possessionem,  and  some  time  in  the  same  day 
after  he  was  gone,  the  defendant  turned  j;he  plaintiff  out  of  pos- 
session ;  it  was  held,  that  if  he  had  been  turned  out  immediately, 
or  whilst  the  sheriff  or  his  officers  were  there,  an  attachment 
might  be  granted  against  the  defendant ;  for  this  had  been  a  dis- 
turbance in  contempt  of  the  execution;  but  it  being  several  hours 
after  the  plaintiff  was  in  possession,  the  court  doubted,  butagreed 
to  grant  a  new  habere  facias,  &c.    1  Salk.  321. 

If  the  sheriff  deliver  possession  of  more  than  is  contained  in 
the  writ  of  habere  facias  possessionem,  an  action  on  the  case  will 
Jie  against'  him,  or  an  assise  for  the  lands.  Sty.  238.  The  she- 
riff cannot  return  upon  this  writ  that  another  is  tenant  of  the  land 
by  right,  but  must  execute  the  writ,  for  that  will  not  come  in  issue 
between  the  demandant  and  him.  6  Rep.  52.  See  this  Diet.  tit. 
Ejectment ,  Execution. 

HABERE  FACIAS  SEISINAM,  A  writ  directed  to  the  sheriff 
to  give  seisin  of  a  freehold  estate  recovered  in  the  king's  courts, 
by  ejectione  Jirma,  or  other  action.  Old  Nat.  Brev.  154.  The 
sheriff  may  raise  the  posse  comitates  in  his  assistance,  to  execute 
these  writs;  and  where  a  house  is  recovered  in  a  real  action,  or  by 
ejectment,  the  sheriff  may  break  open  the  doors  to  deliver  pos- 
session and  seisin  thereof  ;  but  he  ought  to  signify  the  cause  of 
his  coming,  and  request  that  the  doors  may  be  opened.  5  -Rep. 
91.  This  writ  also  issues  sometimes  out  of  the  records  of  a  fine 
to  give  the  cognisee  seisin  of  the  land  whereof  the  fine  is  levied. 
West.  Symb.  par*  2.  And  there  is  a  writ  called  habere  facias  sei~ 
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aittam,  ubi  rex  habuit  annum,  diem,  et  vastum;  for  the  delivery  of 
lands  to  the  lord  of  the  fee,  after  the  king  hath  had  the  year,  day 
and  waste  in  the  lands  of  a  person  convict  of  felony.  Reg.  Orig: 
156.    See  tit.  Execution, 

HABERE  FACIAS  VISUM,  A  writ  that  lies  in  divers  cases 
in  real  actions,  as  in  formedon,  Wc.  where  a  view  is  required  to  be 
taken  of  the  lands  in  controversy.  Reg.  Jud.  26.  28.  &c.  Fitz.  N.  B. 
See  tit.  Jury. 

HABERGEON,  From  Germ,  hals,  collum,  and  bergen,  tegere.J 
A  helmet  which  covered  the  head  and  shoulders.  Blount. 

HABERJECTS,  hauberget*.]  A  sort  of  cloths  of  a  mixed 
colour,  mentioned  in  Magna  Charta,  cafi.  26. 

HABILIMENTS  of  WAR,  Armour,  utensils,  or  provisions 
for  the  maintaining  of  war.    3  Eliz.  cap..  4. 

HABIT  and  REPUTE,  Held  and  reputed.    Scotch  Diet. 

HABLE,  Fr.]  A,  sea-port  town ;  this  word  is  used  in  stat.  27" 
Hen.  VI.  cafi.  3. 

HACHIA,  A  hack,  pick,  or  instrument  for  digging.  Placit.  2 
Edw.  III. 

HACKNEY  COACHES  and  CHAIRS.    See  Coach. 

HADBOTE,  Sax.]  A  recompense  or  amends  for  violence 
offered  to  persons  in  holy  orders.    Sax  .Diet. 

HADE  of  LAND,  hada  terra.']  Is  a  small  quantity  of  land, 
thus  expressed ;  Sursum  reddidit  in  manus  domini  duas  acras  terra 
continentes  decern  seliones  et  duas  Hadas,  Anglic^  ten  ridges,  and 
two  hades,  &c.  Rot.  Cur.  Maner.  de  Orleton,  anno  1 6  Jac. 

HADERUNGA,  Respect  or  distinction  of  persons ;  from  the 
Sax.  had,  persona,  and  arung,  honoured  and  admired.  Leg.  Ethel- 
red. 

HADGONEL,  Sax.]  Seems  to  be  a  tax  or  mulct.  Mon.  Angl. 
par.  1  fol.  302. 

HiEREDE  ABDUCTO,  A  writ  that  anciently  lay  for  the  lord, 
who  having  by  right  the  wardship  of  his  tenant  under  age,  could 
not  come  by  his  body,  the  same  being  carried  away  by  another 
person.    Old  Nat.  Brev.  93. 

H^REDE  DELIBERANDO  ALTERI,  QUI  HABET  CUS- 
TODIAM  TERR J£,  A  writ  directed  to  the  sheriff  to  require  one 
that  had  the  body  of  him  who  was  ward  to  another,  to  deliver  him 
to  the  person  whose  ward  he  was,  by  reason  of  his  land.  Reg. 
Orig.  161. 

HjEREDE  RAPTO,  Also  awrit ;  see  Ravishment  of  Guard.  Reg. 
Orig.  163. 

HiEREDIPETA,  The  next  heir  to  lands.  Leg.  Hen.  I.  cap. 
70. 

HiERETICO  COMBURENDO,  A  writ  that  lay  against  a 
heretic,  who  having  been  convicted  of  heresy  by  the  bishop,  and 
abjured  it,  afterwards  fell  into  the  same  again,  or  some  other*,  and 
was  thereupon  delivered  over  to  the  secular  power,  Fitz.  M  B. 
69.  By  this  writ,  grantable  out  of  chancery,  upon  a  certificate  of 
such  conviction,  heretics  were  burnt ;  and  so  were  likewise  witches, 
sorcerers,  &c.  But  the  writ  de  heretido  comburendo  lies  not  at 
this  day.    12  Rep.  93.    Stat.  29  Car.  II.  c.  9.   See  tit.  Heresy. 

HAFNE,  Danish.  A  haven  or  port.]  Hafne  courts  are  granted 
inter  alia,  by  letters  patent  of  Rich.  Duke  of  Glouc.  admiral  of  En- 
gland.   \kAug.  anno  5  Ediv.  IV. 
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HAGA,  Sax.  mansio.]  A  house  in  a  city  or  borough.  Domesday. 
An  ancient  anonymous  author,  expounds  hdga  to  be  a  house  and 
shop,  domus  cum  shofia:  oxidin  a  book  which  belonged  to  the  Abbey  of 
St.  Austin  in  Canterbury,  mention  is  made  of  hagan  monachis,i$c; 
See  Co.  Lift.  56. 

HAGIA,  Sax.  hag,  melted  into  hay,  whence  haia.}  A  hedge. 
■Mon,  Angl.  torn.  2.  fi.  273. 

HAIA,  A  hedge ;  sometimes  taken  for  a  park,  &c.  enclosed* 
Bract,  lib.  2.  c.  40.  And  haiement  is  used  for  a  hedge  fence.  Rot. 
Inq.  36  Edit).  III. 

HAIL-SHOT.  The  stat.  3  Edw.  VI.  against  shooting  of 
kail-shot,  ov  more  pellets  than  one,  by  any  person  under  the  degree 
of  a  lord,  &c.  is  repealed.   Stat.  6  &  7.  Wm.  III.  c.  1 3. 

HAIMSUCKEN,  See  Homesoken. 

HAIR-POWDER,  Not  to  be  mixed  with  lime,  alabaster,  &c. 
Stat.  4  Geo.  II.  c.  1 4.  Vide  Starch-Powder.  Persons  wearing  hair- 
powder,  are  subjected  to  certain  annual  duties.  See  48  Geo.  III. 
c.  55. 

HAKE,  A  sort  of  fish  dried  and  salted  hence  the  proverb  ob- 
tains in  Kent,  as  dry  as  a  hake.  Paroch.  Antiq.  575.  Sfielm. 

HAKETON,  A  military  coat  of  defence.  Wals..in  Edw.  III. 

HALF  BLOOD,  Is  no  impediment  to  descents  of  fee-simple 
lands  ot  the  crown,  or  to  dignities,  or  in  ^le  scent  of  estates-tails 
but  in  other  cases  it  is  an  impediment.  Administration  is  grant- 
able  to  the  half  blood  of  the  deceased,  as  well  as  to  the  whole 
blood ;  and  half  blood  shall  come  in  for  a  share  of  an  intestate's 
personal  estate,  equally  with  the  whole  blood,  they  being  next  of 
kin,  in  equal  degree.  Sty.  74.  1  Vent.  307.  Stat.  22  Car.  II.  c. 
10.    See  tit.  Descent,  Executor. 

HALFENDEAL,  The  moiety,  or  one  half  of  a  thing ;  as  far- 
dingdeal  is  a  quarter,  or  fourth  part  of  an  acre  of  land,  &c. 

HALF-MARK,  dimidia  markce.~]  A  noble,  or  six  shillings  and 
eight-pence  in  money.  If  a  writ  of  right  is  brought,  and  the  sei- 
sin of  the  plaintiff,  or  his  ancestor,  be  alleged,  the  seisin  is  not 
traversable  by  the  defendant,  but  he  must  render  the  half-mark  for 
the  inquiry  of  the  seisin:  which  is  as  much  as  to  say,  that  though 
the  defendant  shall  not  be  admitted  to  deny,  that  the  plaintiff  or 
his  ancestors  were  seised  of  the  land  in  question,  and  to  prove  his 
denial ;  yet  he  may  be  allowed  to  tender  half  a  mark  in  money,  to 
have  an  inquiry  made,  whether  the  plaintiff,  &c.  were  so  seised  or 
not.  Fttz.  N.  B.  5.  Old  Nat.  Brev.  26.  But  in  a  writ  of  advow- 
son  brought  by  the  king,  the  defendant  may  be  permitted  to  tra- 
verse the  seisin,  by  license,  obtained  from  the  king's  serjeant ;  so 
that  the  defendant  shall  not  be  obliged  to  proffer  the  half  mark,  &c. 
Fitz.  N.  B.  31. 

HALF-SEAL,  Is  what  is  used  in  the  chancery,  for  sealing  of 
commissions  to  delegates,  upon  any  appeal  to  the  court  of  delegates, 
either  in  ecclesiastical  or  marine  causes.   Stat.  8  MHz.  c.  5. 

HALF-TONGUE,  Stat.  11  Hen.  VII.  c.  21.  See  Medietas 
Lingua?  as  to  pleas  and  trials  of  foreigners,  and  tit.  Jury,  Trial. 

HALKE,  From  Sax.  heall,  i.  e.  angulus.~\  A  hole ;  seeking  in 
every  halke,  Vc. 

HALL,  Lat.  hallay  Sax.  heall.']  Was  anciently  taken  for  a  man- 
sion-house or  habitation,  &eing  mentioned  as  such  in  Domesday, 
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and  other  records  ;  and  tftis  word  is  retained  in  many  counties 
of  England,  especially  in  the  county  palatine  of  Chester,  where  al- 
most every  gentleman  of  quality's  seat  is  called  a  hall.  Public 
meetings  of  corporations  are  called  common  halls. 

HALL  AGE,  Toll  paid  for  goods  or  merchandise  vended  in  a 
hall;  and  particularly  applied  to  a  fee  or  toil  due  for  cloth,  brought 
for  sale  to  Blaekivell  hall  in  London :  lords  of  fairs  or  markets  are 
entitled  to  this  fee.    6  Rep.  62. 

HALLAMAS,  The  day  of  Ml  Ballots  or  All  Saints,  viz.  No- 
vember 1,  and  one  of  the  cross  quarters  of  the  year  was  computed 
in  ancient  writings  from  Hallamas  to  Candlemas.  Coivel. 

HALLAMSHJRE,  Apart  of  the  county  of  York,  anciently  so 
called,  in  which  the  town  of  Sheffield  stands.  See  stat.  21  Jac.l.  c. 
23. 

HALLMOTE  or  HALLIMOTE,  Sax,  heall,  i.  e.  aula,  and 
gemote,  conventus.]  That' court  among  the  Saxons,  which  we  now 
call  a  court  baron :  and  the  etymology  is  from  the  meeting  of  the 
tenants  of  one  hall  or  manor.  The  name  is  still  kept  up  in  seve- 
ral places  in  Herefordshire;  and  in  the  records  of  Hereford,  this 
court  is  entered  as  follows,  viz.  Hereford  Palatium,  ad  Halimot  ibi- 
dem tent*  11  Die  Octob.  anno  Regni  Regis  Hen.  VI.  tfc.  It  hath 
been  sometimes  taken  for  a  convention  of  citizens  in  their  public 
hall,  where  they  held  fcheir  courts,  which  was  also  called  folkmpte 
and  halmote:  But  the  word  halimote  is  rather  the  lord's  court  held 
within  the  manor,  in  which  the  differences  between  the  tenants 
Were  determined.    See  Leg.  Hen.  I.  c.  10. 

HALYMOTE,  Is  properly  a  holy  or  ecclesiastical  court:  but 
there  is  a  court  in  London,  formerly  held  on  the  Sunday  next  before 
St.  Thomas's  day,  called  the  halymote  or  holy  court,  curia  Sanctis 
■motus,  for  regulating  the  bakers  of  the  city,  &c.  Blount.  See  tit 
London. 

HALYWERCFOLK,  holy  workfolk,  or  people  who  enjoyed*  lands 
by  the  service  of  repairing  or  defending  a  church  or  sepulchre  ; 
for  which  pious  labours  they  were  exempt  from  all  feodal  and  mi- 
litary services.  It  did  signify  such  of  the  province  of  Durham  in 
particular,  as  hefd  their  lands  to  defend  the  corpse  of  St.  Cuthbert; 
and  who  claimed  the  privilege  not  to  be  forced  to  go  out  of  the 
bishopric,  either  by  the  king  or  bishop.  Hist.  Dunelm.  afiud 
War  torn  Ang.  Sax.  par.  I.  p.  749.  Mon.  Angl.  1.  512.  Blount. 

HAM,  A  Saxon  word,  used  for  a  place  of  dwelling  ;  a  village 
or  town  ;  hence  the  termination  of  some  of  our  towns,  ^Notting- 
ham, Buckingham,  ISc.  Also  a  home  close,  or  little  narrow  mea« 
dow  is  called  ham.  Blount. 

H AMBLING  or  HAMELING  of  DOGS,  The  ancient  term 
used  by  foresters  for  expeditating.  Manivood. 

HAMBURGH  COMPANY.  This,  the  oldest  of  our  trading 
companies,  being  first  chartered  by  Hen.  IV.  in  1406,  and  hereto- 
fore more  usually  called  merchants'  adventurers,  took  warning  from 
the  repeated  complaints  made  of  their  monopoly,  (the  last  of  which 
was  in  1661,)  and  facilitated  the  admission  by  private  regulations 
made  by  themselves.  Add  to  this,  it  was,  like  the  Hudson's  Bay 
Company,  without  any  parliamentary  sanction  ;  and  had  not  been 
able  even  during  the  reigns  of  Charles  II.  and}  James  II.  to  protect 
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its  exclusive  privileges  against  the  separate  adventurers.  See 

Reeves's  Law  of  Shipping  and  Navigation. 
H AME8ECKEN,  ,See  Homesoken. 

H  AMFARE,  Breach  of  the  peace  in  a  house.  Bromfiton  in  Le~ 
gibus  lien.  I.  c.  80.    See  Homesoken. 

HAMLET,  HEMEL,  HAMPSEL,  From  the  Sax.  ham,  i.  e. 
domus,  and  Germ,  let,  membrum.]  A  little  village,  or  part  of  a 
village  or  parish  ;  of  which  three  words,  hamlet  is  now  only  used  ; 
though  Kitchin  mentions  the  other  two,  hamel  and  hamfisel.  By 
Spelman  there  is  a  difference  between  "villam  integram,  villam  di- 
mididm,  and  hamletam;  a  hamlet  being  qua  medietatem  friborgi 
non  obtinuit,  hoc  est,  ubi  5  capitqles  plegii  non  defirehensi  sint.  Stonve 
expounds  it  to  be  the  seat  of  a  freeholder.  Several  country  towns 
have  hamlets,  as  there  may  be  several  hamlets  in  a  parish  ;  and 
some  particular  places  may  be  out  of  a  town  or  hamlet,  though  not 
out  of  the  county.     Wood.  3. 

HAMSOCA  or  HAJVISOKEN.    See  Homesoken. 

HANAPER  OFFICE,  One  of  the  offices  so  called,  belonging 
to  the'  court  of  chancery.  Writs  relating  to  the  business  of  the 
subject  and  their  returns,  were,  according  to  the  simplicity  of  an- 
cient times,  originally  kept  in  a  hamper,  in  hanafierio;  and  the 
others,  relating  to  such  matters  wherein  the  crown  is  immediately 
or  mediately  concerned,  were  preserved  in  a  little  sack  or  bag,  in 
parvd  bagd;  and  thence  hath  arisen  the  distinction,  of  the  hanafier 
office,  and  petty-bag  office,  which  both  belong  to  the  common  law 
court  in  chancery.    3  Comm.  49.    See  tit.  Chancery. 

HANDBOROW,  A  surety  or  manual  pledge,  i.  e.  an  inferior 
undertaker;  for headboro.iv  is  the  superior  or  chief.  Sfielm. 

HAND  IN  AND  OUT,  Is  the  name  of  an  unlawful  game  now 
disused,  and  prohibited  by  statute  17  Edw.  IV.  c.  2. 

HANDFUL  on  HA£ID-HIGH,  In  measuring  horses  is  four 
inches  by  the  standard.    Stat  33  Hen.  VIII.  c.  5. 

HANDGRITH,  from  Sax.  hond,  manus,  and  grith,  fiax.~\  Peace 
or  protection  given  by  the  king,  with  his  own  hand.    Leg.  Hen*  L 

HAND-GUN,  An  engine  to  destroy  game.  Stat.  33  Hen.  VIIL 
See  th\  Game. 

HAND-HABEND,  A  thief  caught  in  the  very  fact,  having  -the 
goods  stolen,  in  his  hand.  Leg.  Hen.  I.  cafi.  59.  Bract,  lib.  3.  tract. 
2.  cap.  8.  32  &  35.   Fleta,  lib.  1.  c.  38.    See  Backberinde. 

HAND-WRITING,    See  Similitude,  Evidence. 

HANDY- WARP,  A  kind  of  cloth.    Stat.  4  &  5  P.  &  M.  c.  5. 

HANGWITE  alias  HANGWIT,  From  Sax.  hangan,  l.  e. 
suspendere,  and  ivite,  mulcta.]  A  liberty  granted  to  a  person, 
whereby  he  is  quit  of  a  felon  or  thief  hanged  without  judgment ; 
or  escaped  out  of  custody.  Rastal.  We  read  it  interpreted  to  be 
quit  de  laron  pendu  sans  ser jeans  le  roy,  i.  e.  without  legal  trial : 
and  elsewhere,  mulcta  pro  latrone  firater  juris  exigentiam  suspenso 
vel  elapso.  And  it  may  signify  a  liberty,  whereby  a  lord  challen- 
ges the  forfeiture  for  him  who  hangs  himself  within  the  lord's  fee. 
Domesday. 

HANIG,  A  term  for  customary  labour  to  be  done  and  per- 
formed.   Mon.  Angl  tvm.  2.  p.  264. 

HANPER  or  HANAPER,  haniperium.']  The  hanaper  of  the 
chane-ery  ;  it  seems  to  be  the  same  tt  jiscus  originally  in  the  Latin. 
10  Rich.  II.  c.  i.    See  Hanaperi 
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HANSE,  An  old  Gothic  word.]  A  society  of  merchants,  for  the 
good  usage  and  safe  passage  of  merchandise  from  one  kingdom  to 
another.  The  hanse  or  mercatorum  societas,  was,  and  in  part 
yet  is,  endowed  with  many  large  privileges  by,  princes  within 
their  territories ;  and  had  four  principal  seats  or  staples,  where  the 
Almoin,  or  German  and  Dutch  merchants,  being  the  founders  of 
this  society,  had  an  especial  house :  one  of  which  was  here  in  Lon- 
don, called  the  steel  yard.  Ortelius's  Index  ad  Theatr.  verbo 
Asiaticu 

HANS  TOWNS,  Probably  from  the  German  hansa,  i.  e. 

societas. 

Towards  the  middle  of  the  thirteenth  century,  the  nations 
around  the  Baltic  were  extremely  barbarous,  and  infested  that  sea  1 
with  their  piracies :  this  obliged  the  cities  of  Lubeck  and  Ham- 
burgh, soon  after  they  began  to  open  some  trade  with  these  people, 
to  enter  into  a  league  of  mutual  defence.  They  derived  such  ad- 
vantages from  this  union,  that  other  towns  acceded  to  their  con- 
federacy, and  in  a  short  time  eighty  of  the  most  considerable  cities 
scattered  through  those  vast  countries  which  stretch  from  the  bot- 
tom of  the  Baltic,  to  Cologne  on  the  Rhine,  joined  in  the  famous 
hanseatic  league,  which  became  so  formidable,  that  its  alliance  was 
courted,  and  its  enmity  dreaded  by  the  greatest  monarchs.  The 
members  of  this  powerful  association  formed  the  first  systematic 
plan  of  commerce,  known  in  the  middle  ages,  and  conducted  it 
by  common  laws  enacted  in  their  general  assemblies.  Robertson*s 
Hist.  Emfi.  Char.  V.  vol.  1.  p.  79,  80,  336. 

HANTELODE,  An  arrest,  from  the  Germ,  hant,  a  hand,  and 
load,  i.  e.  laid  ;  manus  immissio  :  as  arrests  are  made  by  laying  hold 
on  the  debtor,  &c. 

HAP,  Fr.  hafifier,  L  e.  rafiere,  to  catch.]  Is  of  the  same  signi- 
fication with  us  as  in  the  French  ;  as  to  hag  the  rent,  is  where  par- 
tition being  made  between  two  parceners,  and  more  land  allowed 
to  one  than  the  otner,  she  that  has  most  of  the  land  charges  it  to 
the  other,  and  she  hafis  the  rent,  whereon  assise  is  brought,  &c. 
This  word  is  used  by  I^ktleton^  where  a  person  hafifieth  the  pos- 
session of  a  deed  poll.    Litt.  §  8. 

HAQUE,  A  little  hand-gun,  prohibited  to  be  used  by  stat.  33 
Hen.  VIII.  c.  6.  2  &  3  Ediv.  VI.  cap.  14.  There  is  the  halfhaque, 
or  demy  hayue,  within  those  acts.    See  tit.  Arms,  Game. 

HAQUEBUT,  A  bigger  sort  of  hand-gun  than  the  haque,  from 
the  Te'uton.  haeck  buyse;  it  is  otherwise  called  a  harquebus,  vulgar- 
ly a  hagbut.  Sea  stats.  2  &  3  Ediv.  VI.  c.  14.  4  &  5  P.  13  M.  c.  2. 
and  tit.  Arms,  Game. 

HARATIUM,  From  theFr.  haras.']  A  race  of  horses  and  mares, 
kept  for  breed  j  in  some  parts  of  England  termed  a  stud  of  mares, 
&c.  Spelm.  Gloss. 

HARBINGER,  An  officer  of  the  ling's  house,  &c. 

HARBOURS  and  HAVENS.  Upon  the  principles  of  our  con- 
stitution, which  places  the  executive  power  in  the  hands  of  the 
monarch,  the  king  has  the  prerogative  of  appointing  ports  and  ha- 
•vtns  or  such  places  only,  for  persons  and  merchandise  to  pass  into 
and  out  of  the  realm,  as  he  in  his  wisdom  sees  proper.  By  the 
feodal  law  all  navigable  rivers  and  havens  were  computed  among 
the  regalia,  and  were  subject  to  the  sovereign  of  the  state.  And  in 
1 

/ 


ft  AR 


5239 


England  it  hath  always  been  holden,  that  the  king  is  lord  of  the 
whole  shore,  and  particularly  is  the  guardian  of  the  ports  and  ha- 
vens, which  are  the  inlets  and  gates  of  the  realm.  Fitz.  N.  B. 
113.  Dav.  9.  56.  Therefore,  as  early  as  the  reign  of  King  Jo/to, 
we  find  ships  seized  by  the  king's  officers,  for  putting  in  at  a  place 
that  was  not  a  legal  port.  Madox.  Hist.  Exh.  530.  These  legal 
ports  were  undoubtedly  at  first  assigned  by  the  crown ;  since  to 
each  of  them  a  court  of  portmote  is  incident,  the  jurisdiction  of 
which  must  flow  from  the  royal  authority.  4  Inst.  148.  Thenar 
fiorts  of  the  sea  are  also  referred  to,  as  well  known  and  established 
by  stat.  4  Hen.  IV.  c.  26.  which  prohibits  the  landing  elsewhere 
under  pain  of  confiscation.  See  tit.  Ports*  The  stat.  1  Eliz.  a 
11.  recites  that  the  franchise  of  lading  and  discharging  had  been 
frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  franchise  of 
havens  and  ports,  yet  he  had  not  the  power  of  resumption,  or  of 
narrowing  and  confining  their  limits  when  once  established  ;  But 
any  person  had  a  right  to  lade  or  discharge  his  merchandise  in 
.  any  part  of  the  haven  :  whereby  the  revenue  of  the  customs  was 
much  impaired  and  diminished,  by  fraudulent  landings  in  obscure 
and  private  corners.  This  occasioned  the  stats.  1  Eliz.  c.  11.  13 
&  14  Car.  II.  c.  11.  §  14.  which  Enabled  the  crown  by  commis- 
sion to  ascertain  the  limits  of  all  ports,  and  to  assign  proper  wharfs 
and  quays  in  each  port,  for  the  exclusive  landing  and  lading  of 
merchandise.  1  Comm.  264.  c.  7.  See  further,  this  Diet.  tit.  Na- 
vigation Acts, 

By  the  stat.  19  Geo.  II.  c.  22.  if  any  master  of  a  ship  shall  cast 
out  of  any  ship,  riding  in  any  haven,  Sec.  any  ballast,  Sec.  but  only 
on  land,  where  the  tide  never  flows  or  runs,  he  may  be  fined  by 
the  justices,  not  more  than  5l.  nor  less  than  50*.  As  soon  as  any 
ship  shall  be  sunk,  stranded,  or  run  on  shore  in  any  harbour,  &c. 
or  be  brought  or  drove  in,  or  be  there  in  a  ruinous  condition, 
and  there  be  suffered  to  remain,  and  the  owner  shall  begift  to  carry 
away  the  rigging ;  on  summons  of  the '  owner,  or  commander,  a 
justice  may  seize  the  ship,  &c.  and  by  sale  thereof  raise  money 
to  clear  the  harbour.    See  Burr.  656. 

Many  local  acts  of  parliament  have  been  made  for  repairing  and 
improving  the  port  of  London  and  particular  harbours  and  ha- 
vens of  the  kingdom.  By  46  Geo.  III.  c.  153.  no  pier,  quay,  wharf, 
jetty,  breast  or  embankment  in,  or  adjoining  to  any  public  har- 
bour in  the  united  kingdom,  or  any  river  immediately  communi- 
cating therewith,  so  far  as  the  tide  flows  up  the  same,  shall  be 
made  or  constructed  by  any  person,  without  giving  one  month's 
notice  to  the  board  of  admiralty,  on  penalty  of  200/.  The  act  con- 
tains a  saving  for  the  privilege  of  the  corporation  of  London. 

HARDW1C,  Mentioned  in  Domesday,  and  by  Sfielman.  See 
Herdinvick. 

HARES,  See  tit.  Game. 

HARNESS,  Fr.  hamisch.J  Signifies  all  warlike  instruments. 
Iioved.  fi.  725.  Matt.  Paris*  The  tackle  or  furniture  of  a  ship, 
was  also  called  harness  or  harnesium.    PI.  Pari.  22  Ediu;  I. 

HAROj  HARRON,  An  outcry  after  felons  and  malefactors;  and 
the  original  of  this  clamour  de  haro  comes  from  the  Norma?is.  Cus- 
twn.  de  Norman.  1.  fi.  104. 
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Harping  -IRONS,  Arc  iron  instruments  for  the  striking  and 
taking  of  whales :  and  those  that  strike  fish  with  them,  are  called 
harfiiniers  or  harpo1  oners.  Merch.  Diet.  See  tit.  Fish^  Fisheries, 
and  Fishing. 

HARRIERS,  harecti  canes!]  Small  hounds  for  hunting  the  hare. 
Anciently  several  persons  held  lands  of  the  kjng,  by  the  tenure 
and  service  of  keeping  a  pack  of  beagles  and  harriers.  Cart.  12 
Edw.  I. 

HART,  A  stag,  or  male  deer  of  the  forest  five  years  old  com- 
plete ;  and  if  the  king  and  queen  do  hunt  any  such,  and  he  escape 
alive,  then  he  is  called  a  hart  royal :  and  where  by  the  hunting 
he  is  chased  out  of  the  forest,  proclamation  is  usually  made  in 
the  adjacent  places,  that  in  regard  of  the  diversion  the  beast 
hath  afforded  the  king  and  queen,  none  shall  hurt  or  hinder  him 
from  returning  to  the  forest;  and  then  he  is  called  zhart  royal  pro- 
claimed.    Manwood's  Forest  Laws,  par.  2,  cap.  4. 

HARVEST  WORKMEN,  May  be  licensed  by  justices  of 
peace  to  go  into  other  counties  to  work,  &c.    Stat.  13  &  14  Car. 

II.  c.  12.    See  tit.  Labourers,  Poor,  Vagrants. 

HASP  and  STAPLE,  The  form  of  the  entry  of  an  heir  into 
premises  situate  in  a  royal  b6rough  in  Scotland.  The  baillie,  the 
town-clerk,  and  the  claimant,  appear  on  the  premises,  when  the 
claimant  alleges  his  title,  and  proves  it  by  witnesses,  on  which 
the  bailie  declares  him  to  be  heir,  and  makes  him  take  hold  of 
the  hasp  and  staple  of  the  door  as  a  symbol  of  possession,  and 
then  enters  the  house  and  bolts  himself  in.  On  his  coming  out, 
the  transaction  is  noted  and  registered,  &c.  See  Scotch  Acts,  1681, 
c.  11.  and  tbis  Diet.  tit.  Feoffment  III. 

HASTA  PORCI,  A  shield  of  brawn.    Paroch.  Antiq.  450. 

HATCHES,  Certain  dams  made  of  clay  and  earth,  to  prevent 
the  water  issuing  from  the  works  and  tin  washes  in  Cornwall^ 
from  running  into  the  fresh  rivers:  and  the  tenants  of  several 
manors  flhere,  are  bound  to  do  certain  days  works  ad  le  hatches^ 
or  hacches.  Stat.  27  Hen*  VIII.  c.  23.  And  from  a  hatch,  gate, 
or  door,  some  houses  situate  on  the  highway,  near  a  common  gate, 
are  called  hatches. 

HATS,  See  stat.  I  Jac.  I.  c.  7.  regulating  the  making  of  hats  un- 
der survey  of  the  haberdashers'  company  in  London.  17  Geo.  III. 
c.  55.  as  to  jburneymen  and  apprentices  in  that  trade.    27  Geo. 

III.  c.  13,  as  to  the  importation  and  exportation  of  hats.  45  Geo. 
Ill,  c.  103.  as  to  straw  hats.  By  the  stamp  acts,  duties  from  3d. 
to  3s.  ad  valorem,  are  imposed  on  hats  sold  by  retail :  the  dealers 
are  licensed.    See  24  Geo.  III.  st.  2.  c.  51.    36  Geo.  III.  c.  125. 

HAVENS.    See  Harbours. 

HAUR,  From  the  Fr.  hair.']  Hatred.    Leg.  Wm.  I.  c.  16. 

HAUTHONER,  homo  loricatus.]  A  man  armed  with  a  coat  of 
mail.    Charta  Galfridi  de  Dutton,  temp.  Hen.  III. 

HAW,  a  small  parcel  of  land  so  called  in  Kent;  as  a  fiemphaw 
or  beanhaw,  lying  near  the  house,  and  enclosed  for  those  uses. 
Sax.  Diet.  But  Sir  Edward  Coke,  in  an  ancient  plea  concerning 
Fever  sham  in  Kent,  says  hawes  are  houses.  Co.  Litt.  5.  See 
Haga,  Haia. 

HAWGH  or  HOWGH,  A  green  plot  in  a  valley ;  a  word 
used  in  the  North  of  England.  Camd. 
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HAWBERK,  alias  HAWBERT,  Fr.  i,  e.  lorica^  He  who  held 
lands  in  France  by  finding  a  coat  or  shirt  of  mail,  and  to  be  ready 
with  it  when  he  shall  be  called,  was  said  to  have  hauberticum  feu? 
dum,  fief  de  haubert:  and  hawherk,  with  our  ancestors,  had  the 
same  signification,  and  so  it  seems  to  be  used  in  the  stat.  13  Edw, 
I.  cafi.  6. 

HAWKS.  The  stealing  of  a  hawk,  or  concealing  it,  after  pro- 
clamation made  by  the  sheriff,  is  felony  with  clergy ;  but  this  ex- 
tends only  to  long  winged  hawks,  of  the  kind  of  falcons :  and  not 
to  goss  hawks  or  sfiarrow  hawks.  Stats.  34  Edw.  III.  c*  22.  2? 
Edw.  III.  c.  19.  3  Inst.  97.  None  shall  kill,  or  scare  away,  any 
hawks  from  the  coverts  where  they  used  to  breed,  on  p^in  of  10/. 
to  be  recovered  before  justices  of  the  peace,  and  divided  between 
the  king  and  prosecutor.  Stat.  11  Hen.  VII.  cap,.  17.  A  hawk 
taken  up,  must  be  delivered  to  the  sheriff,  if  taken  up  by  a  mean 
person  to  be  proclaimed  in  the  towns  of  the  county,  &c.  An 
action  of  trover  and  conversion  lies  for  a  hawk  reclaimed,  and 
which  may  be  known  by  her  vervels,  bells,  Sec.  See  further,  tit. 
Game. 

HAWKERS.  Those  deceitful  fellows  who  went  from  place  to 
place,  buying  and  selling  brass,  pewter,  and  other  goods  and  mer- 
chandise, which  ought  to  be  uttered  in  open  market,  were  of  old 
so  called ;  and  the  appellation  seems  to  grow  from  their  uncer- 
tain wandering,  like  persons  that  with  hawks  seek  their  game 
where  they  can  find  it.  They  are  mentioned  in  stat.  33  Hen.  VIII. 
cup.  4. 

HAWKERS,  PEDLARS  AND  PETTY  CHAPMEN,  Are 
such  persons  as  travel  from  town  to  town  with,  goods  and  merchan- 
dise, and  are  under  the  control  of  commissioners,  who  are  to  li- 
cense them  for  that  purpose,  under  stats.  8  8c  9  Wm.  III.  c.  25. 
29  Geo.  III.  c.  26. 

Traders  in  the  linen  and  woollen  manufactures,  sending  their 
goods  to  markets  and  fairs,  and  selling  them  by  wholesale ;  ma- 
kers of  goods,  selling  those  of  their  own  making ;  and  makers  and 
sellers  of  English  bone-lace,  going  from  house  to  house,  See.  are 
excepted  out  of  the  acts,  and  npt  to  be  taken  as  hawkers.  Stats. 
3  &  4  Ann.  c.  4.  4  Geo.  I.  c.  6.  and  see  stat.  29  Geo.  III.  c.  26. 
§  20. 

Hawkers  of  newspapers,  pamphlets,  8cc.  are  expressly  excepted 
in  the  statutes  from  the  provisions  and  regulations  applied  to  other 
hawkers.  See  tit.  Newspapers,  Stamps,  tsV.  The  stat.  29  Geo.  III. 
c.  26.  directs,  that  hawkers,  pedlars,  &c.  shall  pay  a  duty  of  41. per 
year  for  a  license  for  themselves  and  4/.  more  for  every  beast 
employed  by  them.  Before  obtaining  this  license,  each  of  them  is 
to  produce  a  certificate  signed  by  a  clergyman  and  two  reputable 
inhabitants  in  his  place  of  residence,  of  his  good  behaviour.  §  3. 
5,  6,  7. 

Selling,  one  parcel  of  silk  handkerchiefs  shall  not  make  a  man  a 
hawker  or  pedlar.    Burr.  609. 

The  said  stat.  29  Geo.  III.  c.  26.  also  provides,  that  such  hawk- 
ers shall  not  sell  their  things  by  auqtion ;  that  the  wprds  licensed 
hawker  shall  be  marked  on  all  packs,  boxes,  wagons,  shops,  and 
handbills  used  by  such  hawkers,  on  penalty  of  10/.  A  like  penalty 
is  imposed  on  unlicensed  hawkers  so  marking  their  packs3  &c. 
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§  s;  9.  Hawkers  selling  smuggled  goods  shall  forfeit  their  license, 
and  be  incapable  of  haying  another  granted  them.  §  10.  The  stat.  2 
Geor  c.  43.  prohibiting  hawkers  to  carry  foreign  cambrick  o? 
lawn  is  repealed  by  stat.  27  Geo.  III.  c.  13.  §  23.  c.  32.  §  19.  See 
tit.  Cambrick. 

Trading  without  a  license,  or  refusing  to  show  it,  incurs  a  pe- 
nalty of  1 21.  half  to  the  informer,  and  half  to  the  poor ;  or  on  non- 
payment to  suffer  as  a  vagrant.  Stats-  9  &  10  Wm.  III.  c,  27.  § 
S.  3  &  4  Ann.  c.  4.  §  4.  Under  stat.  29  Geo.  Ill,  c.  26.  §  11.  the 
penalty  is  10/.  half  to  the  king  and  half  to  the  informer.  Hawkers 
refusing  to  produce  their  licenses,  or  lending  or  borrowing  licenses, 
to  forfeit  40/.  And  they  may  be  detained  till  they  produce  their 
licenses.  Stat.  29  Geo.  III.  c.  26.  §  13,  14.  Counterfeiting  li- 
censes  50/.  Stat.  9  &  10  Wm.  III.  c.  27.  §  5.  100/.  stat.  25  Geo.  \% 
C.  78.  §  5. 

Hawkers  not  to  sell  in  cities  or  market  towns  where  they  do  not , 
reside,  except  on  fairs  or  market  days.  29  Geo,  II.  c.  26.  §  16,  If, 
See  2  Term  Reft.  273.  These  sections  are  repealed  by  35  Geo.  III. 
C.  91. 

If  hawkers  and  pedlars  offer  any  tea,  or  spirkutfus  liquors  to 
sale,  though  they  have  permits,  the  same  may  be  seized  as  for- 
feited ;  and  the  parties  be  detained  for  punishment.  48  Geo.  III. 
C.  84.  §  7. 

HAY,  haya,  Fr.  hayeJ]  A  hedge  or  enclosure  ;  also  a  net  to  take 
game.    See  Haia. 

HAY-BOTE,  A  liberty  to  take  thorns  and  other  wood,  to  make 
and  repair  hedges,  gates,  fences',  &c.  either  by  tenant  for  life  or 
years :  it  is  also  said  to  be  wood,  for  the  making  of  rakes  and 
forks,  with  which  men  make  hay.   See  Co.  Litt.  41.  and  tit.  Bote. 

HAY  AND  STRAW,  AND  HAY-MARKET.  Hay  sold  in 
London,  \sf€.  between  the  first  of  June  and  the  last  of  August^  be- 
ing new  hay  is  to  weigh  60  pounds  a  truss;  and  old  hay  the  rest 
of  the  yea^  56  pounds,  under  the  penalty  of  Is.  6d.  for  every  truss 
offered  to  sale,  &c.  See  stats.  2  W.  &  M.  st.  2-  c  8,  §  16,  17. 
8  &  9  Wm.  Ill  c  17-  §  1.   31  Geo.  II.  c.  40.  and  11  Geo.  III.  c.  15. 

HAYWARD,  From  the  Fr.  haye%sefies,  and  garde,  custodia.']  One 
who  keeps  a  common  herd  of  cattle  of  a  town;  and  the  reason 
of  his  being  called  liayward  may  be,  because  one  part  of  his  office 
is  to  see  that  they  neither  break  nor  crop  the  hedges  of  enclosed 
grounds,  or  for  that  he  keeps  the  grass  from  hurt  and  destruction. 
He  is  an  officer  appointed  in  the  lord*s  court;  and  is  to  look  to 
the  fields,  and  impound  cattle  that  do  trespass  therein ;  to  inspect 
that  no  pound  breaches  be  made,  and  if  any  be,  to  present  them 
at  the  leet,  &c.  Kitch.  46.  There  may  be  a  custom  in  a  manor, 
to  have  a  surveyor  of  the  fields  or  huywardf  and  for  him  to  distrain 
cattle  damage-feasant.    See  Agillarius. 

HAZARD,  An  unlawful  game  at  dice :  and  those  who  play  at 
it  are  called  hazadors :  Plac.  Trin.  2  Hen.  IV.  Sussex,  10.  See 
tit.  Gaming. 

HEADBOROW,  OR  HEADBOROUGH,  From  Sax.  head, 
cafiut,  and  borge,  fidejussor^]  Signifies  him  who  is  head  of  the 
frank-pledge  in  boroughs ;  and  who  had  a  principal  government 
within  his  own  pledge :  as  he  was  called  headborough,  so  he  was 
also  styled  borowhead^  borsholder,  third  borough,  tithingman,  &c. 
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according  to  the  usage  and  diversity  of  speech  in  several  places. 
Lamb.  These  headboroughs  were  the  chief  of  the  ten  pledges ; 
the  other  nine  being  denominated  handborows,  or  inferior  pledges : 
headborows  are  now  a  kind  of  constables.  See  tit.  Constable,  Tith- 
ing. 

HEADLAND,  The  upper  part  of  ground  left  for  the  turning 
of  the  plough;  whence  the  headway.    Paroch.  Ahtiq.  587. 

HEAD  PENCE,  Was  an  exaction  of  a  certain  sum  heretofore 
collected  by  /the  sheriff  of  Northumberland  of  the  inhabitants  of 
that  county,  without  any  account  therefore  to  be  made  to  the  king ; 
which  was  abolished  by  stat.  23  Hen.  VI.  c.  7. 

HEAD  SILVER,  Paid  to  lords  of  leets.    See  Common  Fine, 

HEALFANG  OR  HALSFANG,  From  Sax.  hals,  collum,  and 
fang,  cafiere.y  That  punishment,  qua  alicui collum  stringatur.  Col- 
listrigium.  The  pillory.  Sometimes  it  is  taken  for  a  pecuniary 
mulct,  to  commute  for  standing  in  the  pillory  ;>  payable  to  the  king 
or  chief  lord.    -Leg.  Hen.  I.  cap.  11. 

HEALTH,  injuries  to.~]  Injuries  affecting  a  man's  health-,  are 
wheref  by  any  unwholesome  practices  of  another,  a  man  sustains 
any  apparent  damage  in  his  vigour  or  constitution.  As  by  selling 
him  bad  provisions  or  wine ;  1  Roll.  Abr.  90.  by  the  exercise  of  a 
noisome  trade,  which  infects  the  air  in  his  neighbourhood ;  9  Rep. 
57.  Hut.  135.  or  by  the  neglect,  or  unskilful  management  of  his 
physician*  surgeon,  or  apothecary.  For  it  hath  been  solemnly  re- 
solved, that  mala  praxis  is  a  great  misdemeanor  and  offence  at 
common  law,  whether  it  be  for  curiosity  or  experiment,  or  by  ne- 
glect ;  because  it  breaks  the  trust  which  the  party  had  placed  in 
his  physician,  and  tends  to  his  destruction.  Ld.  Raym.  214.  The^e 
are  wrongs  or  injuries  unaccompanied  by  force,  for  which  there 
is  a  remedy  in  damages,  by  special  action  of  trespass  on  the  case. 
,3  Comm.  122. 

As  to  offences  against  the  public  health  of  the  nation,  with  re- 
spect to  the  plague,  see  tit.  Plague,  Quarantine.  As  to  unwhole- 
some pro-uisions,  see  tit.  Butchers,  Bakers,  Wines,  Cattle,  4?*c. 

HEARTH  MONEY,  A  tax  formerly  levied,  but  now  abolished. 
Vid.  Chimney  Money. 

HEBBER-MEN,  Fishermen,  or  poachers  below  London  bridge, 
who  fish  for  whitings,  smelts,  &c.  commonly  at  ebbing  water  ; 
mentioned  in  one  of  the  articles  of  the  -Thames  jury,  at  the  court 
of  conservancy  of  the  river  Thames,  printed  anno  1632.  And 
those  persons  are  punishable  by  stat.  4  Hen.  VII.  c.  15.  See  tit. 
London. 

HEBBINGi* WEARS,  Are  wears  or  engines  made  or  laid  at 
ebbing  waters    Stat.  23  Hen.  VIII.  c.  5.    See  tit.  Reivers. 

HEBDOMAS,  Lat.]    A  week.    See  Week. 

HEBDOMADIUS,  The  week's  man,  canon  or  prebendary  in 
the  cathedral  church,  who  hath  the  care  of  the  choir,  and  the  of- 
ficers belonging  to  it,  for  his  own  week.  Reg.  EpisC.  Hereford, 
MS.   See  Ebdomadarius. 

HECK,  An  engine  to  take  fish  in  the  river  Oivse.  Stat  23 
Hen.  VIII.  c,  18. 

HECCAGIUM,  Is  supposed  to  be  rent  paid  to  the  lord  of  the 
fee  for  liberty  to  use  the  engines  called  Hecks. 
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HED  A,  A  small  haven,  wharf,  or  landing  place,  fimestfayi  Sefc 

mm. 

HEDAGIUM,  Toll,  or  customary  duties  paid  at  the  hith  or 
wharf,  for  the  landing  goods,  &c.  from  which  exemption  was 
granted  by  the  king  to  some  particular  persons  and  societies. 
Cartular.  Abbat.  de  Radings,  MS.f.  7. 

HEDGE-BOTE,  Is  necessary  stuff  to  make  hedges  which  the 
lessee  for  years,  &c.  may  of  common  right  take  in  his  ground 
leased.    See  Hay-bote,  Bote. 

HEDGE-BREAKERS.  By  the  stat.  43  Eliz.  cap.  7.  hedge- 
breakers,  &c.  shall  pay  such  damages  as  a  justice  of  peace  shall 
think  fit ;  and  if  not  able  to  pay  the  damages,  shall  be  committed 
to  the  constable  to  be  whipped.  And  by  stat.  15  Car.  II.  c.  2.  con- 
stables, and  others,  may  apprehend  persons  suspected  of  hedge 
Mealing,  and  carry  them  before  a  justice  ;  where,  not  giving  a  good 
account  how  they  came  by  wood,  &c.  they  are  not  only  to  make 
such  recompense  as  the  justice  of  peace  shall  adjudge,  but  pay  a 
sum  not  exceeding  10*.  for  the  use  of  the  poor,  or  be  sent  to  the 
house  of  correction  for  a  month ;  persons  convicted  of  buying 
Stolen  wood,  shall  forfeit  treble  value  to  him  from  whom  taken.  See 
tit.,  Woods,  Trees,  Malicious  Mischief 

HEG1RA,  The  Mahometan  ara,  or  computation  of  time ;  be- 
ginning from  the  flight  of  Mahomet  from  Mecca,  1 6th  July,  *anno 
622.  As  the  years  of  the  hegira  consist  of  only  354  days,  they  ar© 
reduced  to  the  Julian  calendar  by  multiplying  the  year  of  the  He- 
gira by  354,  dividing  the  product  by  365,  subtracting  the  interca- 
lary days,  or  as  many  times  as  there  are  four  years  in  the  quotient, 
and  adding  622  to  the  remainder. 


HEIR. 

HjeRES,  AB  Hjereditate.]  Is  one  ex  justis  nuptite  procreOkte, 
who  succeeds  by  descent  to  lands,  tenements,  and  hereditaments^ 
being  an  estate  of  inheritance.  The  estate  must  be  fee,  because 
nothing  passeth  jure  hareditatis  but  fee;  and  by  the  common  lait>,  a 
man  cannot  be  heir  to  goods  and  chattels ;  though  the  civilians  call 
him  haredem,  qui  ex  testamento  succedit  in  universum  jus  testa- 
toris. 

Heirs  are  included  in  the  word  assigns  in  grants,  &c.  If  a  wo- 
man keeps  lands  from  the  heir,  on  pretence  of  being  big 'with  child 
by  the  heir's  ancestor,  her  deceased  husband,  the  writ  de  -ventre 
insfririendo  is  to  be  granted  to  search  her,  Sec.  that  the  heir  be  not 
defrauded.    Fitz.  JV.  B.  227. 

Heirs  may  have  divers  write,  as  writ  of  mort  df  ancestor,  entre  ad 
communem  legem,  in  casu  proviso,  and  consimili  casu,  quod  permli- 
tat,  Wc.  The  heir  may  bring  an  ejectment  of  copyhold  lands  before 
admittance.    2  Wils.  14. 

I.  The  several  Kinds  of  Heirs  ;  and  of  relieving  them  against 

imprudent  Contracts* 
II.  Who  mdy  be  Heirs,  what  Persons  are  excluded  from  be* 
ing  Heirs;  and  of  the  Effect  of  the  Word  Heirs  in 
Limitations.    And  see  tit.  Purchase,  Remainder. 
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III.  1.  Where  the  Heir  shall  take  4dvUntage  of  Conditions, 
Covenants,  12c.  entered  into  to  his  Ancestor  ;  2.  Where 
he  shall  be  liable  to  his  Ancestors  Debts  and  Contracts: 
3.  What  shall  go  to  the  Heir  ;  4.  Of  Suits  by  and  against 
an  Heir*  and  herein  of  the  Regulations  by  Statute  ;  5. 
As  to  Assets  in  the  Hands  of  an  Heir. 

See  further,  as  connected  with  this  subject,  this  Diet.  tit. 
Agreements,  Assets,  Condition,  Covenant,  Executor,  Fraud,  Limit' 
<ation,  £3*c.  " 

I.  Some  writers  have  made  a  distinction  of  haeres  sanguinas  and 
hareditatis;  a  man  may  be  harts  sanguinis  to  a  father  or  ancestor, 
and  "yet  upon  displeasure,  be  defeated  of  his  inheritance.  And 
there  is  an  ultimus  hares,  being  he  to  whom  lands  come  by  escheat, 
for  want  of  lawful  heir,  &c.r  i.  <?.  the  lord  of  whom  the  lands  are 
held,  or  the  king.  Bracton,  lib.  7.  cap.  1 7.  See  tit.  Escheat,  Te- 
nure. But  the  most  usual  division  is,  that  of  heir  apparent,  heir 
presumptive,  (as  to  both  which,  see  tit.  Descent,  Canon  I.)  heir  ge- 
neral, heir  special,  heir  by  custom,  and  heir  by  devise,  called  hares 
factus. 

Bonds  and  bargains  with  an  heir  apparent;  &c.  to  have  double 
or  treble  the  money  lent,  after  his  father's  death,  &c.  are  set  aside 
in  equity  ;  but  it  is  by  paying  what  was  lent  bona  ]Jlde,  with  inte- 
rest, if  the  obligor  applies  for  relief;  though  in  case  the  obligee 
sues,  he  shall, not  recover  what  was  really  lent;  for  that  would  be 
to  assist  fraud.  1  Vern.  141.  359.  Where  young  heirs  enter  into 
any  bond,  chancery  relieves  against  it,  without  evidence  of  actual 
imposition ;  because  there  is  a  supposed  distress  and  presump- 
tion of  a  liableness  to  be  imposed  ori.  Barnadist.  481.  See  Treat. 
Eg. 

A  devisee  under  a  will  defectively  executed,  represented  the 
will  as  fluty  executed,  and  for  a  small  sum  gained  a  release  from 
the  heir;  the  release  was  set  aside.  1  P.  Wins.  239.  So  where 
a  son,  who  on  his  father's  death  wa's  remainder-man  in  tail,  sold 
his  remainder  at  an  under  rate,  the  court  of  chancery  set  aside  the 
conveyance.    Id.  310. 

The  rule  upon  which  courts  of  equity  in  these  cases  proceed, -if 
not  merely  in  respect  of  the  age  of  the  heir  contracting.  3J  F- 
Wms.  131.  In  Wiseman  v.  Beak*,  Mr.  Wiseman  was  nearly :  lo 
years  of  age,  and  a  proctor  in  the  commons;  in  Curwyn  v.  Milntr, 
the  heir  was  about  27  years  of  age  ;  and  in  Givynne  v.  Heaton,  tne 
plaintiff  was  23  years  old;  which,  though  not  an  advanced  age,  is 
beyond  that  which  the  law  recognises  as  the  age  *of  discretion. 
But  the  real  object  which  the  rule  proposes  is,  to  restrain  tne  an- 
ticipation of.  expectancies,  which  must,  from  its  very  nature  *  fur- 
nish to  designing  men  an  opportunity  to  practise  upon  the  inex- 
perience or  passions  of  a  dissipated  man.  And  this  being  the  ob- 
ject of  the  rule,  its  operation  is  not  confined  to  heirs,  but  extends 
to* all  persons,  the  pressure  of  whose  wants  may  be  considered  as 
obstructing  the  exercise  of  that  judgment  which  might  otherwise 
regulate  their  dealings.  2  Verm.  346.  Forrest.  111.  2  Atk.  34. 
»  and  see  2  Vez.  281,  516.-  1  Wils.  239.  and  this  Diet.  tit.  Fraud, 
Agreement, 


246 


HEIR  I. 


It  has  been  said,  that  if  the  heir  has  no  maintenance  from  the  fa- 
ther, but  is  turned  out  upon  unreasonable  displeasure,  there,  per- 
haps, the  bargain,  if  not  excessively  beyondflthe  proportion  of  such 
assurances,  shall  stand;  because  it  is  not  to  supply  the  luxury 
and  prodigality  of  the  heir,  but  to  keep  him  from  starving.  Treat. 
Eq.  c.  2.  §  12,  But  in  Gwynne  v.  Heaton,  Thurlow,  C.  was  of  opi- 
nion, that  this  'circumstance  was  entitled  to  no  weight  whatever : 
nor  does  there  appear  to  be  any  case  in  which  such  difference  has 
been  proceeded  upon  by  the  court  of  chancery;:  and  there  are  se- 
veral cases  where  it  has  been  entirely  disregarded.  See  2  Ch.  Ca 
120.    1  P.  Wms.  310.    1  Wils.  320. 

Heir  at  law,  or  heir  general  by  the  common  law,  is  he  who,  after 
his  father  or  ancestor's  death,  hath  a  right  to,  and  is  introduced  h> 
to,  all  his  lands,  tenements,  and  hereditaments.  But  he  must  be  of 
the  whole  blood,  not  a  bastard,  alien,  &c. 

None  but  the  heir  general,  according  to  the  course  of  the  com- 
mon law,  can  be  heir  to  a  warranty,  or  sue  an  appeal  of  the  death 
of  his  ancestor.    Co.  Litt.  14.  a.   Cro.  Jac.  217,  218. 

If  a  condition  be  annexed  to  borough-english  or  gavelkind  lands, 
and  the  condition  is  broken,  the  heir  at  common  law  shall  enter ; 
for  the  condition  is  a  thing  of  new  creation,  and  collateral  to  the 
land :  but  when  the  eldest  son  enters,  the  heir  or  heirs  by  custom 
shall  enjoy  the  land ;  for  by  breach  of  the  condition  they  are  re- 
stored to  their  ancient  estates.  Cro.  EUz.  204.  Plow.  28.  Co. 
Litt.  11,  12.  Heirs  at  law  are  in  the  Scotch  law  termed  heirs  what- 
somever. 

Sfiecial  heir,  is  the  issue  in  tail  claiming  fier  formam  doni;  and 
as  the  statute  de  donis  preserves  the  estate  to  him,  his  ancestor 
cannot  grant  or  alien,  nor  make-  any  rightful  estate  of  freehold  to 
another,  but  for  term  of  Ms  own  life.  Litt.  §  613.  See  Limitation 
of  Estate. 

Heir  by  custom.  A  custom  in  particular  places  varying  the  rules 
of  descent  at  common  law  is  good ;  such  as  the  custom  of  gavel- 
kind, by  which  all  the  sons  shall  inherit  and  make  but  one  heir  to 
their  ancestor;  but  the  general  custom  of  gavelkind  lands  extends 
to  sons  only,  but  a  special  custom,  that  if  one  brother  dies  without 
issue,  all  his  brothers  may  inherit,  is  good.  Co.  Litt,  140. 

Heir  by  devise,  ov  hares /actus,  is  only  a  devisee  of  lands,  being 
made  so  by  the  will  of  the  testator,  and  has  no  other  right  or  in- 
terest than  the  will  gives  him.   3  Co.  42.  a. 

It  has  been  held  in  chancery  that  such  an  heir  shall  have  the  aid 
of  the  personal  estate  in  discharging  the  debts  of  the  testator. 
•I  Fern.  36,  37.  But  this  must  be  understood  of  a  h&rev  /actus  of 
the  whole  esUfete,  who  shall  have  the  benefit  of  the  personal  estate, 
but  a  devisee  of  particular  lands  shall  not.  Preccd.  Chanc.  See 
tit.  Executor  V.  6.  Assets, 

Heir  active)  he  who  is  served  heir,  and  has  the  right  of  action. 
Scotch  Diet. 

Heir  by>  conquest,  is  he  who  succeeds  to  the  deceased  in  lands  and 
Other  heritable  rights ;  to  which  the  deceased  did  not  himself  suc- 
ceed, as  heir  to  his  predecessors ;  as  when  a  father  leaves  an  estate 
purchased  to  his  second  son.    Scotch  Diet. 

Heir  of  line,  he  who  succeeds  lineally,  by  right  of  blood.  Scotch 
Diet. 
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Heir  male,  the  nearest  male  heir  who  can  succeed.  Scotch 
Met. 

Heir  passive,  he  whom  the  law  makes  liable  to  be  heir.  Scotch 
Diet. 

Heirs  portioners,  is  when  women  succeed  :  in  that  case  they  have 
all  equal  portions.   ScatcH  Diet.   See  tit.  Parceners. 
•  Heirs  of  provision,  or  heirs  by  destination,  are  thpse  who  suc- 
ceed by  virtue  of  a  particular  provision  in  a  deed  or  instrument. 
Scotch  Bid. 

Heir  of  tailzie^  is  he  to  whom  an  estate  is  entailed.  Scotch  Diet. 
See  tit.  Tail* 

,  II.  The  eldest  son,  after  the  death  of  his  father,  is  at  com- 
mon law  his  heir,  Vc,  And  if  there  be  grandfather,  father  and 
son,  and  the  father  die  before  the  grandfather,  and  after  the  grand- 
father die  seised-,  the  land  shall  go  to  the  son  or  daughter  of  the 
father,  and  not  to  any  other  children  of  the  grandfather.  Bro,  ,303. 
And  this  heir  is  called  hares  jure  reprasentationis,  because  hedoth 
represent  his  father's  person;  but  if,  in  this  case,  the  father  die 
without  any  child,  his  next  eldest  brother  snail  have  the  land  as 
heir,  or,  for  want  of  a  brother,  it  descends  to  the  sisters  of  the 
father.  Ibid.  A  man  having  issue  only  a  daughter,  dies,  leaving 
his  wife  with  child  of  a  son,  which  is  afterwards  born ;  here  the 
son  after  his  birth  is  heir  to  the  land,  but  till  then  the  daughter  is 
to  have  it.  9  Hen,  VI.  23.  Perk.  521.  See  at  large,  tit.  De- 
scent. 

There  are  some  persons  who  cannot  be  heir ;  as  a  bastard  born 
out  of  lawful  wedlock ;  an  alien,  born  out  of  the  king's  alle- 
giance, though  in  wedlock  ;  (see  4  Term  Rep.  K.  B.  300.)  a  man  at- 
tainted of,  treason  or  felony,  whose  blood  is  corrupted  :  these  last 
cannot  be  heirs  propter  delictum;  and  an  alien  cannot  be  heirf  prop- 
ter defectum  subjpetionis;  nor  may  one  made  denizen  by  letters  pa- 
tent ;  though  it  is  otherwise-  of  a  person  naturalized  by  act  of  par- 
liament. Co.  JLitt.  8.  2  Danv*  Abr.  552,  A  bastard  by  conti- 
nuance, may  be  heir  against  a  stranger ;  and  an  hermaphrodite 
may  be  heir,  and  take  according  to  that  sex  which  is  most  preva- 
lent ;  but  a  monster,  who  hath  not  human  shape,  cannot  be  heir^ 
although  a  person  deformed  may,  Co.  Litt.  7.  Idiots  and  luna- 
tics, persons,  excommunicate,  attainted  in  praemunire,  outlaws  in 
debt,  &c.  may  be  heirs.    2  Danv.  553. 

The  word  heir  is  not  a  good  description  of  a  person  in  the  life- 
lime  of  the  ancestor ;  and  an  eldest  son  shall  not  take  by  the  name 
of  heir  in  the  life-time  of  his  father.  2  Leon.  to.  A  man  cannot 
raise  a  fee-simple  estate- to  his  right  heirs,  by  the  name  of  heirs,  as 
a  word  of  purchase  by  conveyance  or  otherwise  >,  hut  in  such  case 
the  heir  shall  be  in  by  -descent :  fortior  et  potentior  est  fLispo4itio 
legis  quam 'hominis.    Hob.  30.    2  Idll.  Abr.  11. 

By  the  law  of  England,  no  person  can  take  to  himself  an  inhe- 
ritance in  fee-simple  by  deed,  without  the  word  heirs;'  but  he  may 
by  devise:  though,  in  cases  where  the  word  heir  is  wanting,  it  has 
been  adjudged,  that  if  there  were  other  words  equivalent,  and  the 
interest  in  the  thing  granted  passeth  by  the  consideration  only, 
without  any  further  ceremony  in  the. lawman  estate  in  fee  may 
pass.    2  JVels.  Abr.  928,   In  a  devise  by  will,  or  exchange,  &c. 
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the  word  heirs  is  720/  necessary :  but  estates  of  inheritance  which 
are  otherwise  conveyed,  require  it.  Jejik.  Cent,  196.  See  this 
Diet,  tit  Deedj  De-vise,  limitation. 

The  word  heir  is  nomen  collectivum,  and  extends  unto  all  heirs ; 
and  under  heirs,  the  heirs  of  heirs  are  comprehended  in  infinitwri; 
if  lands  are  given  to  a  man  and  his  heirs,  all  his  heirs  are  so  totally 
in  him,  that  he  may  give  his  lands  to  whom  he  will.Tfcm.  23  Jac.  I, 
My,  56. 

The  heir  is  favoured  by  the  common  lata;  and  the  ancestor  could 
not  give  away  his  lands  by  will  from  his  heir  at  law,  without  the 
consent  of  the  heir,  till  the  stat.  32  Hen.  VIII.  c.  1.  2  Lill.  11. 
Dubious  words  in  a  will  shall  be  construed  for  the  benefit  of  the 
heir,  and  not  to  disinherit  him,  and  the  heir  at  law  is  preferred  in 
chancery  in  a  doubtful  case.  JVoy,  185.  Chanc.  Refi.  7.  Where 
lands  were  devised  to  the  heirs  of J.  S.  then  living,  it  was  held 
that  his  eldest  son  should  have  them,  though  in  strictness  he  was 
not  heir  during  his  father's  life,  but  heir  afifiarent;  but  this  was  by 
reason  of  the  words  then  living,  which  make  it  a  description  of  the 
person.    Prece4>  Chanc,  57. 

As  a  limitation  to  the  heirs  of  the  body  of  A.  then  living,  shall  be 
good  as  a  designatio  fiersona,  notwithstanding  the  rule  non  est  h&~ 
res  viventis;  so  a  limitation  to  the  heirs  of  the  body  of  A.  then  be* 
gotten,  shall  prevail.  See  1  P.  Wms.  229.  1  Bro,  P,  C,  4&9.  2 
Black.  Refi.  10)  10. 

The  cases  in  which  it  has  been  held  that  the  person  described 
as  an  heir  special  need  not  answer  both  parts  of  the  descriptipn, 
by  being  actually  hear,  as  well  as  that  species  of  heir,  denoted  by 
the  description,  seem  to  have  materially  broken  in  upon  the  doc- 
trine of  Lord  Coke  on  the  subject.  See  1  Inst.  24.  b.  and  which 
doctrine  of  Lord  Coke  has  been  pursued  in  many  cases  exclu- 
sive of  those  on  which  he  relied :  particularly  in  Counden  ^ 
Gierke,  Hob.  29.  Mouthcot  v.  Stowell,  1  Freem.  216.  Lord  Ossul* 
ston's'case,  3  Salk.  336.  and  flaives  v.  Ferrers,  2  P.  Wms.  1.  Star- 
ling v.  Ettrick,  Pre.  Ch.  54.  Mr.  Hargrave  has  very  ably  at- 
tempted to  vindicate  the  propriety  of  Lord  Coke*s  doctrine,  ob- 
serving, that  it  may  be  doubted  whether  there  is  a  passage  in  all 
his  works  more  capable  of  standing  the  severest  test  of  modern 
criticism ;  and  having  examined  the  circumstances  of  the  cases 
supposed  to  have  weakened  its  authority,  concludes,  (fi.  32.  a.)  with 
remarking  that  Lord  Coit)fier'&  judgment  in  JVewcomen  v.  Bark' 
ham,  or  Brown  \.  Barkham,  1  Eg.  Ad.  215.  c.  14.  Rep.  Eg.  116. 
131.  Pre.  Ch.  442.  461.  2  Vem.  729.  1  Stra.  35.  which  was 
materially  shaken  in  its  principle  by  what  fell  from  Lord  Hard' 
ivicke,  in  decreeing  upon  the  bill  of  review^  is  the  only  direct 
authority  against  Lord  Coke.  In  a  following  note,  however,  (A 
164.  a.)  Mr.  Hargrave  candidly  admits  that  since  his  writing  his 
former  note,  a  case  has  been  published  in  which  the  court  of 
king's  bench,  after  three  arguments,  decided  against  applying  the 
above  rule  to  a  mil  's  Wills  v.  Palmer,  5,  Burr.  2615.  and  that  in 
another,  which  was  also  three  times  argued,  the  court  of  exche- 
quer had  refused  to,  apply  the  rule  to  a  marriage  settlement. 
Evahs  d,  Burtenshaw.w.  Weston,  M.  1774*  or  H.  1775.  This  con- 
currence of  Authority,  the  result  of  so  much  deliberation,  for  both 
courts  appear  to  have  weighed  <he  subject  with  the  most  anxious 
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attention,  seems  to  have  given  a  weight  to  the  decree  in 
Neivcomen  v.  Barkham,  beyond  that  to  which  Lord  Harchoicke 
thought  the  principle  entitled.  It  is,  however,  well  worth  the 
student's  while  to  consult  Mr.  Hargrove's  observations  in  sup- 
port of  Lord  Coke's  doctrine,  that  to  take  as  a  purchaser  by  de- 
scription of  a  special  heir,  every  fiart  of  the  description  must  iVnite 
in  the  claimant  See  also  Feame  on  Cont.  Rem.  4th  edit.  p.  319. 
and  2  Wils.  fi.  20. 

III.  1.  Conditions  and  covenants  real,  or  such  as  are  annexed 
to  estates,  shall  descend  to  'the  heir,  and  he  alone  shall  take  ad- 
vantage of  them.   43  Ldtv.  III.  c.  4.    1  And.  55. 

And  this  is  not  only  where  there  are  express  words,  but  also 
where  there  are  none ;  for  the  law  by  implication  reserves  the 
condition  to  the  heir  of  the  feoffor,  &c.  for  being  prejudiced 
by  the  disposition,  it  is  but  reasonable  that  he  should  take  the 
same  advantage  that  his  ancestor  whom  he  represents  might. 
1  Roll.  Abr.  407/  472. 

If  a  man  seised  of  lands  in  right  of  his  wife,  makes  a  feoffment 
in  fee  upon  condition,  and  dies,  and  aftep  the  condition  is  broken, 
the  heir  of  the  husband  shall  enter ;  for  though  no  right  descend- 
ed to  him,  yet  the  title  of  entry  by  force  of  the  condition  which 
was  created  upon  the  feoffment,  and  reserved  to  the  feoffor  and  his 
heirs,  descended.    8  Co.  43.    Co.  Litt.  202.  a.  336.  b. 

The  heir  shall  take  advantage  of  a  nomine  pants  ;  for  being  in- 
cident to  the  rent,  it  shall  descend  to  the  heir,  being  a  security, 
or  penalty  to  engage  the  payment  of  the  rent;  therefore  whoever 
has  a  right  to  the  rent,  ought  in  reason  to  have  the  penalty,  which 
is  to  oblige  the  tenant  to  pay  it.    Co.  Litt.  162.  b. 

If  a  man  leases  for  years,  and  the  lessee  covenants  with  the 
lessor,  his  executors  and  administrators,  to  repair  and  leave  it  in 
good  repair  at  the  end  of  the  term,  and  the  lessor  dies,  &c.  his 
heir  may  have  an  action  upon  this  covenant ;  for  this  is  a  covenant 
which  runs  with  the  land,  and  shall  go  to  the  heir,  though  he  is  not 
named :  and  it  appears  that  it  was  intended  to  continue  after  the 
death  of  the  lessor,  inasmuch  as  his  executors,  &c.  are  named. 
3  Le-v.  92.    Skin.  305. 

If  A.  enfeoff  B.  upon  condition  that  if  the  heir  of  A.  pays  to  B.  Sec. 
20s.  then  he  and  his  heirs  may  re-enter  ;  this  is  a  good  condition, 
of  which  the  heir  of  A.  may  take  advantage,  and  yet  A.  himself 
never  can.    Co.  JMt.  214.  b. 

III.  2.  As  the  heir  at  law  is  the  propel  and  only  person  who 
can  take  advantage  of  conditions*  &c.  annexed  to  the  real  estate ; 
so  he  shall  be  bound  by  all  such  conditions,  &c.  which  run  with 
the  land,  whether  such  conditions  Were  annexed,  to  the  estate  by 
the  original  feoffor,  grantor,  or  immediate  ancestor.  1  Roll.  Abr. 
421. 

If  a'  gift  be  made  in  tail  on  condition  that  the  donee  should  not 
discontinue,  and  the  donee  hath  issue  two  daughters,  and  one  of 
them  discontinues,  the  donor -shall  enter  and  evict  them  both; 
because  it  was  the  original  condition  annexed  to  the  whole  estate, 
that  no  part  of  it  should  be  discontinued.    Co.  Litt.  165. 

Vol.  Ill,  Ii 
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But  note,  that  neither  tenant  in  tail,  nor  his  issue  can  be  re- 
strained from  aliening  by  fine  and  recovery;  though  they  may  be 
restrained  from  aliening  by  feoffment,  or  other  tortious  act,  which 
amounts  to  a  discontinuance. 

So  where  one  devised  lands  to  A.  and  the  Heirs  male  of  his 
body,  provided,  that  if  he  does  attempt  to  alien,  that  then  imme- 
diately his  estate  shall  cease,  and  B.  shall  enter,  and  A.  makes  a 
feoffment  in  fee,  and  thereupon  B.  enters  ;  -and  it  was  adjudge^ 
against  B.  and  that  the  condition  was  void,  because  nbn  constat 
what  shall  be  adjudged  an  attempt^  and  how  it  shall  be  tried.  1 
Vent.  321.    3  Keb.  787.    Piers  and  Winn. 

Also  where  a  condition  is  annexed  to  the  estate  given  to  the 
heir,  and  which  goes  in  abridgment  and  restraint  thereof,  the  same 
shall  in  some  cases  be  construed  a  limitation  ;  for  if  it  were  a 
condition,  nobody  could  take  advantage  of  it  but  the  heir.  -Dyer, 
316.  10  Co.  41.  1  Vent,  199.  As  if  a  copyholder  in  borough-en* 
glish  surrender  to  the  use  of  his  will,  andL  after  devises  to  his 
wife  for  life,  remainder  to  his  eldest  son,  paying  40*.  to  each  of 
his  brothers  and  sisters  within  two  years  after  the  death  of  his  wife, 
&c  this  is  a  limitation,  and  not  a  condition  ;  for  if  it  should  be  a 
t~onditi9h,  it  would  extinguish  in  the  heir,  and  there  would  be 
no  remedy  for  the  money.  Cro.  Eliz.  204.  3  Co.  20.  b.  2  Leon'. 
114.  S.  C.  Vide  farther,'  as  to  the  doctrine  of  the  heir  being  bound* 
&c.  Vaughan,  271.  2  Mod.  26.  S.  C.  Cro.  Eliz.  833.  919.  Moorf 
644.  pU  89  L    My,  51. 

But  wherever  the  ancestor  makes  a  conveyance  or  disposition 
on  condition,  which  goes  in  restraint  and  abridgment  of  the  estate 
of  the  heir,  he  must  have  notice  of  it:  for  havinga  good  title  by 
descent,  he  is  not  obliged  to  take  notice  of  such  condition  at  his 
peril,  as  others  must  do.    8  Co.  Francia's  case. 

If  the  person  of  the  ancestor  be  bound  in  respect  of  his  land, 
which  descends  to  the  heir,  he  shall  be  charged  j  as  if,  by  a  subsi- 
dy to  be  assessed  upon  every  one  having  20s.  per  annum^  A.  be 
charged  and  die ;  his  heir  shall  pay  it,  for  it  runs  with  the  land- 
R.  Mo.  IT. 

Heir  is  nomen  collectivum  ;  and,  therefore,  if  a  condition  be,  that 
if  his  heir  does  not  pay  such  a  rent-charge,  the  estate  shall  go  to  B. 
If  the  heir  of  the  heir  does  not  pay,  the  condition  is  broken.  2?, 
Cro.  Jac.  145. 

It  has  been  held,  that  the  heir  is  never  chargeable  without  an 
express  Hen  and  assets  ;  and  even  then,  no  linger  than  he  hath 
assets,  for  he  is  not  obliged  to  keep  them  till  he  is  charged  i.  but 
if  he  has  assets,  he  ou^ht  to  plead  truly,  and  confess  them  ;  other- 
wise judgment  shall  be  given  against  him  de  tcrris  propriis,  for  it 
is  then  his  debt.  Jones,  88.  3  Salk.  179.  When  a  man  reco- 
vers against  an  heir,  by  default  or  verdict,  on  pleading  riens  per. 
descent,  a  special  judgment  de  terris  descen\>is,  may  be  entered 
against  the  heir,  and  the  plaintiff  (praying  it)  shall  have  all  the 
lands*by  descent  in  execution:  though  if  the  judgment  be  general 
against  the.  heir,  without  praying  such  special  judgment  he  can 
only  have  a  moiety  of  the  lands  by  elegit.  LHowd.  439.  2  Leon. 
16.  Here  the  plaintiff  may  surmise,  that- the  heir  hath  such  land 
by  descent,  and  pray  to,  have  execution  of  all  his  land.  Dyer,  149. 
Moll.  T2>   The  judgment  and  execution  shall  be  general,  unless 
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the  heir  acknowledge  the  action,  and  shows  that  he  hath  so  much 
t>y  descent ;  but  if  he  will  not  show  what  he  hath  by  descent,  he 
loses  the  benefit  of  the  law.    Cro.  Eiiz.  692. 

If  the  heir,  in  case  where  the  ancestor  hath  bound  himself  and 
his  heirs,  have  never  so  much  land  come  to  him  by  gift  in  tail 
or  conveyance  of  the  father,  and  not  fiy  descent,  he  is  not  chargea- 
ble at  all :  and  so  it  is  for  any  estate  but  what  is  in  fee-simple  ;  as 
where  lands  are  granted  to  J.  S.  and  his  heirs  during  the  life  of 
another,  &c.  the  heir  shall  not  be  charged  for  this,  no  more  than 
for  the  land  entailed.  10  JRefi.  98.  See  fiost,  4.  No  lands  can  be 
charged  but  fee-simfile  ;  therefore,  in  a  suit  against  the  heir,^  the 
judgment  is  only  for  the  land  descended,  and  not  for  other  lands^ 
&c.  but  where  it  is  by  his  own  fault)  as  by  a  false  plea,  or  the  like. 
Co.  Litt.  102.  376. 

A  man  binds  himself  and  his  heirs  in  an  obligation,  and  hath  lands 
&nd-heirs  on  the  part  of  the  father,  and  the  part  of  the  mother; 
the  heirs  and  lands  of  both,  and  not  of  one  alone,  must  be  charged 
in  debt;  and  the  plaintiff  shall  have  several  actions;  and  the 
execution  shall  Stay,  till  it  may  be  had  against  both  of  them.  2 
Rep.  25.  Hob.  25.  Also  if  one  bind  himself  and  his  heirs,  and 
leave  land  at  common  law,  and  lands  in  gavelkind;  the  obligee 
must  sue  all  the  heirs.  Hob.  25.  An  heir  sued  on  a  specialty, 
shall  have  his  age";  and  if  one  of  the  heirs  be  within  age,  the  parol 
shall  be  stayed  for  all.    Moor,  cafi.  203. 

A  collateral  heir  is  chargeable  for  the  debt  of  his  ancestor : 
but  the  declaration  must  be  special,  and  he'  is  to  be  charged  as 
collateral  heir,  not  as  immediate  heit;  and  if  a  son  happens  be- 
tween, who  dies,  he  must  be  said  uncle  and  heir  of  the  son,  who 
was  heir  of  the  debtor,  &c.  Cro.  Car.  151.  And  a  child  born, 
though  he  lives  but  an  hour5  has  the  fee  of  lands  vested  in  him  as 
heir.  Hetl.  134.  In  a  writ  a  man  need  not  show  how  he  is  heir  ; 
but  he  must  in  a  declaration,  &c.  though  it  is  only  for  form  to  set 
forth  hour  a  person  is  heir,  because  it  is  not  traversable  ;  and  heir, 
•or  no  heir,  is  issuable.  Moor,  885.  If  an  heir  ought  to  confess 
the  debt  on  action  brought  against  him,  and  the  debt  be  not  denied, 
it  must  be  admitted.    1  Lutw.  442. 

Debt  against  the  heir,  upon  the  bond  of  his  ancestor,  is  to  be. 
brought  in  the  debet  and  detinet,  because  the  heir  himself  is 
bound ;  and  not  in  the  detinet  only,  though  that  is  cured  by  ver- 
dict. Sid.  342.  1  Lev.  224.  An  heir  is  not  bound  by  the  bond 
of  the  ancestor,  unless  he  is  expressly  bound  :  and  if  in  a  bond  a 
man  bind  his  heirs,  but  not  himself,  the.  bond  is  void.  2  Saund.  156. 
Cro.  Jac.  570.  Also  a  man  shall  never  bind  his  heir  to  warranty, 
where  he  himself  was  not  bound  :  if  he  make  a  feoffment  in  fee, 
and  bind  his  heirs  only  to  warranty,  the  feoffment  is  void,  for  the 
heir  shall  be  bound  to  warranty  in  such  cases  only,  where  the 
ancestor  was  bound,  without  which  it  cannot  descend  upon  him. 
Co,  Litt.  386;  And  warranties  and  estoppels  shall  despend  upon 
the  heir  general,,  and  not  upon  any  special  heir,  Sec.  So  that  if  a 
man  convey  land  with  warranty  against  him  and  his  heirs,  his  heir 
on  the  mother's  part  shall  not  be  vouched  by  this,  so  long  as  there 
is  an  heir  on  the  father's  part,  Sec.    Hob.  24. 

A  grant  of  an  annuity,  must  be  for  a  man  and  his  heirs,  to  bind 
fcfo,e  heir,  although  there  be  assets ;  and  when  he  is  named,  the  heir 
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shall  riot  be  bound  except  there  be  asset  Co.  lAtU  144.  ^  Where 
a  person  covenants  with  another  to  perform  any  act,  if  his  heir  be 
not  named,  he  is  not  bound  by  it ;  but  in  covenants  of  others,  tha£ 
concern  the  inheritance^,  the  heir  shall  have  the  benefit  of  them, 
though  not  named.  5  Refi.  8.  1  Roll.  Abr.  520.  An  heir  may 
enter  for  a  condition  broken,  when  the  condition  is  annexed  to 
Jands,  and  take  advantage  of  it;  because  if  there  had  been  no  con- 
dition, the  land  would  have  descended  to  him.  And  an  heir  may 
perform  a  condition,  to  save  the  land.    2  Nels.  Abr.  929. 

The  heir  must  be  expressly  named,  otherwise  he  is  not  charge- 
able, and  the  reason  why  the  heir  is  not  chargeable  in  this  case, 
as  the  executor  in  case  of  a  bond  entered  into  by  the  testator^ 
without,  being  named,  is  this  ;  by  the  common  law  only  the  goods 
and  Chattels  of  the  debtor,  and  the  annual  profits  of  the  land  as 
they  arose,  and  not  the  land  itself,  were  liable  to  execution  for 
debt  or  damages,  because  these  being  the  security  the  creditor  de- 
pended upon,  they  were  liable  in  the.  hands  of  his  representative^ 
or  executor,  as  well  as  in  the  hands  of  the'debtor  himself;  hence' 
it  was,  that  the  executor  was  bound  by  the  debt  of  the  testator,  so 
far  as  he  had  chattels  or  assets,  though  he  was  not  named  in  the 
contract ;  but  the  land  was  not  liable  to  execution,  because  it  was, 
preserved  from  the  personal  contracts  and  engagements  of  the  te- 
nant, that  he  might  be  the  better  able  to  answer  the  feudal  duties 
to  the  lord,  which  were  the  life  and  support  of  government  'r  there- 
fore the  land,  not  being  originally  liable  to  the  demand  in  the  hands 
of  the  obligor,  must  be  much  less  liable  in  the  hands  of  the  heir, 
who  was  not  comprehended  in  the  contract.  2  Inst.  19.  'Plow: 
440.    Hob.  60. 

But  if  A.  had  granted,  for  him  and  his  heirs,  to  B.  and  his 
heirs,  such  a  rent  out  of  his  lands ;  in  this  case,  the  heirs  being 
comprehended  in  the  contract,  are  bound  to  make  good  the  grants 
so  far  as  they  have  assets  by  descent  from  the  grantor ;  and  this 
was  allowed  at  common  law,  because  the  grantee  of  the  rent  had 
the  land  originally  in  view  for  his  security  ;  and  by  the  grant  it-" 
self  having  it  in  his  power  to  distrain  the  land  for  the  rent,  it  was 
equal  to  the  heir,  whether  the  land  answer  the  rent  by  distress^  or 
by  an  execution  upon  a  judgment  in  a  writ  of  annuity.  \  Roll. 
Abr.  226.  Popham,  87.  \  Hob,.  58.  Dyer,  344.  b.*  Co.  Lilt. 
144.  b. 

If  the  ancestor  bind  himself  in  a  statute,'  recognisance,  &c.  the 
heir  is  liable,  not  only  as  tertenant,  but  also  as  heir,  otherwise  he 
could  not  have  his  age ;  and  cannot  oblige  a  purchaser,  whether 
fpr  valuable  consideration,  or  without,  to  contribute,  .but  one  heir 
may  oblige  another  to  contribute ;  as  if  a  man  seised  of  two  acres, 
the  one  descendible,  according  to  the  course  of  the  common  law, 
the  othei^  in  borough-english,  acknowledge  a  statute,  &c,  the  heir 
at  common  law  shall  oblige  the  borough-english  heir  to  contribute ; 
so  one  coparcener  shall  oblige  the  other  to  contribute  ;  or  if  the 
conusor  had  lands,  some  descendible  to  the  heirs  of  the  father,  and 
sonie  descendible  on  the  heirs  of  the  mother,  the  heir  on  the  part 
of  the  father  shall  compel  the  heir  on  the  part  of  the  mother  to  con- 
tribute; et  sic  vice  versa.  3  Co.  12.  Sir  William  Herbert's  case* 
See  fiost,  4.  t  ' 
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III.  3.  Not  only  land,  but  rent  not  due  at  the  death  of  the  ances- 
tor lessor,  shall  go  to  the  heir;  so  com  sown  by  a  tenant  for  years, 
where  his  term  expires  before  the  corn  is  ripe  ;  every  thing  fast- 
ened to  the  freehold,  timber-trees,  deeds  belonging  to  the  inherit- 
ance, deer,  conies,  pigeons,  fish,  See.  2  Nets.  Abr.  927.  An 
heir  shall  enforce  the  administrator  to  pay  debts  with  personal  estate, 
to  preserve  the  inheritance.  Chan.  Rep,.  280.  293.  If  an  execu- 
tor hath  assets,  he  is  compellable  in  equity  to  redeem  a  mortgage, 
for  the  benefit  of  the  heir;  and  it  is  the  same  where  the  heir  is 
charged  in  debt.  Hard.  511.  For  the  personal  estate  received  the 
benefit.  When  the  heir  is  sued  for  the  debt  of  his  ancestor,  and 
pays  it,  he  shall  be  reimbursed  by  the  executor  of  the  obligor,  who 
hath  personal  assets.  1  Chane.  Refi.  74.  But  in  action  of  debt 
brought  upon  a  bond  against  an  heir,  it  is  no  good  plea  for  the 
heir  to  say,  that  the  executors  have  assets  in  their  hands.  t}yery 
204.  For  a  creditor  may  sue  either  heir  or  executor,  and  heirs  and 
executors  are  both  chargeable  upon  specialties.  If  an  heir  hath 
assets,  and  the  executor  also,  it  is  at  the  election  of  the  obligee 
to  have  action  of  debt  against  the  one,  or  the  other,  but  he  shall 
not  charge  them  doubly.  2  Plowd.  433.  See  tit.  Executor.  Whe- 
ther the  heir  hath  land  by  descent  shall  be  tried  ancl  inquired  of, 
with  the  value,  by  a  jury,  to  make  the  heir  answerable.  5  Mod. 
122.    See  post,  III.  4. 

The  heir  shall  not  have  money  due  on  mortgages  in  fee,  if  he 
be  not  particularly  named,  but  the  executor ;  and  if  the  <day  be 
past,  although  the  heir  be  named,  the  executor  shall  have  it.  Co. 
Litt.  210.    1  Ventr.  348.    See  tit.  Execut or  V.  6.  Mortgage. 

Where  money  is  covenanted  to  be  laid  out  in  a  purchase  of  land 
to  be  settled  on  A.  in  fee  ;  on  A*s  dying  before*  the  money  is  laid 
■out,  his  heir,  and  not  l^s  executor,  shall  have  it.  1  P.  Wms> 
483*  So  where,  though  by  a  voluntary  contract,  money  is  agreed 
to  be  laid  out  in  land,  the  court  will  execute  such  agreement  in 
favour  of  the  heir.  2  P.  Writs.  171.  On  the  same  principle^ 
where  one  articled  to  buy  land  and  died,  his  executor  shall  pay 
.the  money,  but  his  heir  shall  have  the  lands.  Id.  632.  And  in  all 
cases  where  it  is  a  measuring  cast  between  an  executor  and  an 
heir,  the  latter  shall  in  equity  have  the  preference.   Id.  176. 

A  younger  brother  beyond  sea  having  contracted  to  buy  a  real 
estate  of  his  elder  brother,  made  his  will  charging  his  estate  with 
great  legacies,  but  his  will  was  attested  by  only  two  witnesses. 
Afterwards  the  testator  died  without  issue,  leaving  his  elder  bro- 
ther his  executor  and  heir ;  the  heir  may  retain  out  of  the  assets 
the  whole  purchase-money?  though  entitled*  to  the  land  again  as 
heir.    2  P.  Wms.^l. 

If  an  estate  fiur  autre  -vie  be  limited  in  trust  for  one,  his  heirs, 
executors,  administrators,  and  as'signs,  and  be  not  devised,  it  de- 
scends to  the  heir  as  a  special  occupant,  chargeable  according  to 
the  statute  of  frauds.    (29  Car-  II.  c.  3.)    4  Term  Reft.  K.  B.  229. 

The  following  is  a  specification  of  what  goods  awe?  chattels  go  to 
the  heir. 

Goods  and  chattels  annexed  to  the  freehold  go  to  the  heir,  and 
not  to  the  executor  or  administrator;  as  the  glass  in  a  window, 
the  doors  and  locks  of  a  house.  Off.  Exec.  86.  21  Hen.  VII.  26.  b. 
4  Co.  63.'  b.    So  the  pales,  posts,  and  rails  for  an  enclosure.  12 
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Hen.  VII.  26.  b.  So  furnaces,  coppers,  Sec.  fixed  to  the  freehold. 
R.  21  Hen.  VII.  26.  b.  R.  20  Hen.  VII.  13.  b.  unless  they  are 
severed  in  the  life-time  of  the  testator.  Semb.  1  Salk.  368.  Vide 
Com.  Dig.  tit.  Execution,  (C.  4.)  tit.  Wast,  (D.  2.)  Salt  pans  ne- 
cessary to  the  use  of  salt  works,  and  without  which  they  would  be 
of  no  value.  I  H.  Black.  259.  n.  So  wainscot  fixed  to  a  house* 
4  Co.  64.  a.  So  pictures,  glasses,  8cc.  fixed  instead  of  wainscot.  2 
Vern.  508.  So  millstones,  &c.  fixed  to  a  mill.  So  a  term  for 
years  to  attend  the  inheritance  does  not  go  to  the  executor,  but  to 
the  heir.  R.  2  Ch.  Ca.  156.  160.  So  deer  in  a  park,  conies  in  a 
warren,  artd  doves  in  a  dove-house,  go  with  the  inheritance  to  the 
heir.  So,  fish  in  a  pond  or  piscary.  Co.  Liu.  8.  a.  R.  Owen,  20. 
1  Roll.  916.  /.  45.  50.  So  apples  and  other  fruits  growing  at  the 
death  of  the  ancestor.  Off.  Exec.  84.  So  roots,  &c.  within  the 
soil,  lb.  89*  So  a  coat-armour,  pennons,  tombstone,  and  monu- 
ments in  a  church,  in  honour  of  the  ancestor.  Co.  Litt.  18.  b.  So 
charters',  deeds,  and  evidences  of  lands,  with  the  chests  in  which 
they  are  preserved.  See  Com.  Dig.  tit.  Biens,  (B.)  Charters.  1 
Inst.  18.  b.  An  ancient  horn  where  the  tenure  is  by  cornage.  1 
Fern.  273. 

If  a  nobleman,  knight,  esquire,  &c.  be  buried  in  a  church,  and 
have  his  coat  of  arms,_and  pennons  with  his  arms,  and  such  other 
ensigns  of  honour  as  belong  to  his  degree,  set  up  in  the  church,, 
or  if  ,a  grave-stone  or  tomb  be  laid  or  made,  &c.  for  a  monument 
of  hims  in  this  case,  albeit  the  freehold  of  the  church  be  in  the 
parson,  and  that  these  be  annexed  to  the  freehold,  yet  cannot  the 
parson,  or  any,  take  them,  or  deface  them,  but  he  is  liable  to  an 
action  from  the  heir,  and  his  heirs,  in  the  honour  and  memory  of 
whose  ancestor  tMey  were  set  up.  Co.  Litt.  18.  b.  And  see  I 
Roll.  Mr.  625.  Noy,  104.  GodboU,  2004  ~  Cro.  Jac.  367.  2  Bulit. 
151.    See  2  Comm.c.  28. /t.  428,  429. 

In  Scotland,  the  heir  is  entitled  to  all  the  heritage,  and  the  ex- 
ecutor to  all  the  moveables  of  the  deceased,  with  the  exception  of 
heirship,  moveables.  (See  that  title.)  But  where  the  heir  and  ex- 
ecutor stand  in  an  equal  degree  of  relationship  to  the  ancestor,  it 
is  competent  to  the  heir  to  insist  that  the  whole  estate  heritable 
and  moveable,  shall  be  thrown  together,  and  that  he  shall  be  en- 
titled to  his  share  of  the  whole  equally  with  the  executor.  This 
is  a  privilege  which  it  is  obvious  will  be  used  only,  where  the 
moveables  greatly  exceed  the  heritage  in  value. 

In  the  division  of  the  rents  of  land  betwixt  an  heir  and  execu- 
tor, the  latter  has  right  to  the  rent  of  the  lands  due  at  the  death 
of  the  ancestor,  the  heir  to  what  was  not  at  that  time  due,  and  a 
rule  has  been  adopted  for  regulating  what  part  of  the  rents  shall 
be  considered  as  due  or  not.  The  terms  of  Whitsunday  and  Mar- 
tinmas are  received  as  the  legal  terms  by  which  those  interests  are 
regulated,  whatever  the  conventional  terms  of  payment  may  be. 
If,  therefore,  the  landlord  has  survived  Whitsunday,  his  executor 
has  right  to  half  of  that  'year's  rent;  and  if  he  survived  Martin- 
mas, the  executor  has  a  right  to  the  whole  of  that  year's  rent. 
But  where  the  lands  have  been  in  possession  of  the  proprietor, 
whatever  has  been  sown  by  the  proprietor  must  be  reaped  by  the 
executor*  See  Bell's  Scotch  Lant  Diet, 
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III.  4,  It  is  clear,  that  the  heir  may  bring  any  real  action  droitu- 
ral,'m  right  of  his  ancestor,  but  cannot  regularly  bring  any  personal 
action,  because  he  has  nothing  to  do  with  the  assets  or  personal 
■contracts  of  his  ancestor.  Co/.  Litt.  164.  If  an  erroneous  judg- 
ment be  given  against  the  ancestor^  by  which  he  loseth  the  lands, 
the  heir  may  bring  a  writ  of  error.  1  Roll.  Abr..  747.  Dyer,  90. 
Godb.  337.  And  if  one  hath  lands  on  the  part  of  his  mother,  and 
loseth  by  erroneous  judgment,  and  dies,  the  heir  of  the  part  of  the 
mother  shall  have  the  writ  ofr  error.  1  Leon*  261.  2  Sid.  56.  So 
the  younger  son,  when  entitled  to  the  land  by  the  custom  of  bo- 
rough-english, shall  bring  the  writ  of  error,  and  not  the  heir  at 
common  law,  for  this  reniedy  descends  with  the  land.  Owen,  68. 
1  Leon.  261.  4  Leon.  5.  and  see  Bridgm.  71.  So  if  there  be  an 
erroneous  judgment  against  tenant  in  tail  female,  the  issue  female, 
and  not  the  sort,  shall  bring  a  writ  of  error.  Dyer,  90.  1  Leon. 
261.  1  Roll.  Abr.  747.  See  further,  Dyer,  89.  Cro.  JSliz.  469. 
3  Lev.  36.  and  tit.  Error  I.  1. 

If  J.^S.  binds  himself  and  his  heirs,  in  a  bond,  and  thereupon 
judgment  is  obtained  against  J.  S.  and  J.  S.  ma^es  his  will,  and 
his  heir  at  law  executor,  and  dies,  leaving  lands  which  descended 
to  his  heir,  yet  he  shall  not  have  a  writ  of  error  as  heir,  for  he  is 
not  privy  to  the  judgment ;  and  when  an  extent  is  made  upon  him, 
it  is  as  tertenant ;  but  after  the  lands  are  taken  in  execution,  he  may 
have  a  writ  of  error.  Because  he  is  prejudiced  by  the  judgment* 
and  by  the  reversal  will  receive  benefit.    Sty.  38,  39. 

The  heir  at  law  may,  in  right  of  his  ancestor,  maintain  an  action 
©f  debt  for  rent  reserved  on  a  lease,  made  by  his  ancestor,  (accrued 
after  the  death  of  the  ancestor,)  for  the  rent  is  part  of  the  lands, 
and  incident  to  the  reversion ;  but  for  arrears  of  rent  incurred  in 
the  life-time  of  the  ancestor,  neither  the  heir,  nor  the  executor, 
could,  by  the  common  law,  maintain  an  action  ;  for  as  to  the  heir, 
they  were  considered  as  part  of  the  personal  estate,  and  as  to  the 
executor,  he  could  not  represent  his  testator  as  to  any.  contracts 
relating  to  tlie  freehold  and  inheritance.  11  Hen.  VI.  15.  19  Hen. 
VI:  41.,  Co.  Litt.  162.  a.  But  now,  by  stat.  32  Hen.  VIII.  cap. 
37.  an  executor  may  maintain  an  action  of  debt  for  such  arrears; 
for  which,  see  tit.  Debt. 

Where  the  ancestor  binds  himself,  and  his  heirs,  in  an  obliga- 
tioft",  the  obligee  may  sue  the  heir,  or  executor,  or  the  administra- 
tor of  the  executor,  at  his  election,  and  may  have  execution  of  the. 
land  descended  to  the  heir ;  for  the  common  law  having  allowed 
the  action  of  debt  against  the  heir,  he  could  have  no  benefit  by  the 
action,  unless  he  were  permitted  to  have  execution  of  the  lands 
which  descended  to  the  heir.  Ptowd.  441.  3  Co.  12.  a.  Cro.  Jao. 
450.    4  And.  7. 

But  the  body  of  the  heir  is  protected,  for  it  would  be  most  un- 
reasonable to  subject  the  heir  to  the  payment  of  his  ancestor's 
debts,  any  farther  than  to  .the  value  of  the  assets  descended.  Dyer, 
Sj.pl.  62.  207.  fit.  15.    Moor,  pi.  203.    Co.  Litt*  103.  290. 

By  the  common  law,  i£  the  heir  before  an  action  brought  against 
him  had,  aliened  the  assets,  the  obligee  was  without  any  remedy  ; 
but  if  he  only  aliened,  pending  the*  writ,  the  lands,  which  he  had 
by  descent  at  the  tjme  of  the  original  purchased,-  had  been  liable. 
'Co.  Litt.  !02. 
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In  consequence  of  this  doctrine,  that  the  lien  shall  have  relation 
to  the  time  of  the  original  purchased,  it  ha*h  been  adjudged,  that 
if  there  had  been  two  creditors  to  J.  S.  whose  heir  is  bound,  viz. 
A.  and  B.  and  A.  files  an  original  in  C.  B.  and  hath  judgment  there- 
in, Trin.  Term,' 2  Jac.  II.  by  default,  and  thereupon  a  general 
elegit  issues  against  all  the  lands  of  the  heir,  and  a  moiety  thereof1 
is  delivered  to  A.  B.  on  a  bill  filed  in  B.  R.  1  St  2  Jac.  II.  has  a  sfie. 
rial  judgment  against  the  assets  confessed  by  the  heir,  Trin.  Tertn] 
3  Jac.  II.  though  B.'s  judgment  be  subsequent  to  AS,  yet  itaj> 
pearing  that  his  bill  or  original  was  filed  before  A.'s,  the  judgment 
shall  have  relation  thereto,  therefore  he  must  be  first  satisfied. 
Cartlu  245. 

So  it  seems  in  the  above  case,  that  though  A.'a  judgment  had 
been  on  an  original  actually*  filed  before  B,*s,  that  B.  must  have 
been  preferred,  because  his  judgment  was  general  against  the  heir, 
and  the  execution  a  general  and  common  execution  by  elegit,  and 
not  against  the  assets  only  by  way  of  extent ;  therefore  such  a  ge* 
neral  judgment  will  not  operate  by  way  of  relation  to  the  original, 
but  binds  only,  as  in  common  cases,  from  the  time  of  the  judg- 
ment given.    Carth.  246.    Per  Cur. 

But  now,  in  relief  of  creditors  against  the  alienation  of  lands 
descended,  &c.  it  is  enacted  by  stat.  3  &  4  W.  M.  c.  14.  "  that 
in  all  cases  where  any  heir  at  law  shall  be  liable  to  pay  the  debt  of 
his  ancestor,  in  regard  of  any  lands,  tenements  or  hereditaments 
descending  to  him,  and  shall  sell,  alien,  or  make  over  the  same, 
before  any  action  brought  or  process  sued  out  against  him ;  that 
such  heir  at  law  shall  be  answerable  for  such  debt  or  debts,  in  an 
action  or'  actions  of  debt  to  the  value  of  the  said  land  so  by  him 
sold,  aliened,  or  made  over;  in  which  cases  all  creditors  shall  be 
.preferred,  as  in  actions  against  executors  and  administrators  \  and 
such  execution  shall  be  taken  out  upon  any  judgment  or  judgments 
so  obtained  against  such  heir  to  the  value  of  the  said  land,  as  if 
the  same  were  his  own  proper  debt  or  debts;  saving  that  the 
lands,  tenements,  and  hereditaments  bona  Jide aliened  before  tta 
action  brought,  shall  not  be  liable  to  such  execution." 
,  But  it  is  by  the  act -provided,  "  that  where  any  action  of  debt 
upon  any  specialty  is  brought  against  any  heir,  he  may  plead  Hens 
fier  descent^  at  the  time  of  the  original  writ  brought,  or  the  bill 
filed  against  him.  And  the  plaintiff  in  such  Action  may  reply, 
that  lie  had  lands,  tenements  or  hereditaments  from  his  ancestor 
before  the  original  writ  brought,  or  the  bill  filed,;  and  if,  upon  issue 
joined  thereupon,  it  be  found  for  the.  plaintiff,  the  jury  shall  inquire 
of  the  value  of  the  lands,  tenements,  or  hereditaments  so  descend- 
ed, and  ^hereupon  judgment  shaH  be  given,,  and  execution  shall  be 
awarded  as  aforesaid;  but  if  judgment  be  given  against  such  heir 
by  confession  of  the  action,  without  confessing  the  assets  descend- 
ed,'or  upon  deniurrer,  or  nihil  dicit,  it  shall  be  for  the  debt  and 
damages,  without  any  writ  to  inquire  of  the  lands,  tenements,  or 
hereditaments  so  .descended." 

Before  this  act,  if  the  ancestor  had  devised  away  the  lands,  a 
creditor  by'  specialty  had  no  remedy  either  against  the  heir  or  de- 
visee. Abr.  Eq.  149.  To  provide;  against  which- misfchief,  it  is  by 
the  sa'me  statute  enacted,  "  that  all  wills  and  testaments,-  limita- 
tions, dispositions  or  appointments,  of  or  concerning  any  manors, 
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messuages,  lands,  tenements,  or  hereditaments*  of  of  any  fentj 
profit,  term,  or  charge  out  of  the  same,  whereof  any  person  or 
persons  at  the  time  of  his,  her,  or  their  decease,  Shall  be  seised 
in  fee-simple,  possession,  reversion  or  remainder,  of  have  power 
to  dispose  of  the  same  by  his,  her,  or  their  last  wills  or  testa- 
ments, shall  be  deemed  and  taken  (only  as  against  such  creditor 
«*r  creditors  as  aforesaid,  his,  her,  and  their  heirs,  successors,  ex- 
ecutors, administratof  s  and  assigns,  and  every  of  them)  to  be  fraud- 
ulent, and  clearly,  absolutely,  and  utterly  void,  frustrate,  and  of 
none  effect)  (any  pretence,  colour,  feigned  Or  presumed  consider- 
ation, or  any  other  matter  or  thing  to  the  contrary  notwithstand- 

And  that  such  creditors  may  be  enabled  to  recover  their  debts, 
it  is  further  enacted,  "  that  in  the  cases  before  mentioned,  every 
such  creditor  may  maintain  an  action  of  debt  upon  such  bonds  and 
specialties,  against  the  heirs  at  law  of  such  obligors,  and  such  de- 
visees jointly,  by  virtue  of  this  act,  and  such  devisees  shall  be  lia- 
ble and  chargeable  for  a  false  plea,  in  the  same  manner  as  any 
heirs  should  have  been  for  false  plea,  or  for  not  confessing  the 
lands  or  tenements  to  him  descended." 

It  is,  however,  by  this  act  further  provided,  "  that  where  there 
is  any  limitation  or  appointment,  devise  or  disposition  of  any  landsj 
&c.  for  the  raising  or  payment  of  any  real  or  just  debt,  of  an^ 
portion  or  sum  of  money,  for  any  child,  other  than  the  heir  at  law* 
according  to  or  in  pursuance  of  any  marriage  contract,  or  agree* 
ment  in  writing  bonajide  made,  before  such  marriage,  the  same 
Shall  be  in  full  force,  and  the  lands,  &c.  shalj  be  holden  alid  en* 
joyed  by  such  persons,  and  their  heirs,  executors,  administrators 
and  assigns,  for  whom  the  said  limitation,  &c.  was  made,  and  by 
their  trustees  and  their  heirs,  executors,  administrators  and  as- 
signs, for  such  estate  or  interest,  as  shall  be  so  limited,  &c,  until 
such  debt  or  debts,  p'brtion  or  portions,  shall  be  raised,  paid  and 
satisfied." 

And  it  is  further  enacted,  u  that  all  and  every  devisee  and  devi- 
sees, made  liable  by  that  act,  shall  be  liable  and  chargeable  in  the 
same  manner  as  the  heir  at  law,  by  force  of  the  act,  notwithstand* 
ing  the  lands,  tenements,  and  hereditaments  to  him  or  them  de* 
vised^  shall  be  aliened  before  the  action  brought." 

In  the  construction  of  this  statute  it  hath  been  holden,  that  though 
a  man  is  prevented  thereby  from  defeating  his  creditors  by  will* 
that  yet  any  settlement  or  disposition  he  shall  make  in  his  life-time 
of  his  lands,  whether  voluntary  or  not,  will  be  good  against  bond 
creditors ;  for  that  was  not  provided  against  by  the  statute,  which 
only  took  care  to  secure  such  creditors  from  any  imposition,  which 
might  be  supposed  in  a  man's  last  sickness  ;  but  if  he  gave  away 
his  estate  in  his  life-time,  this  prevented  the  descent  of  so  much  to 
the  heir,  consequently  took  away  their  remedy  against  him4  who* 
was  only  liable  in  respect  of  the  lands  descended  $  and  as  a  bond  is- 
no  lien  whatsoever  on  lands  ki  the  hands  of  the  obligor,  much  less 
can  it  be  so,  when  they  are  given  away  to  a  stranger.  Eq,  Ab.  149. 
See  tit.  Fraud  II* 

As  to  the  manner  of  pleading  and  replying  under  this  statute  \ 
see  Carth.  35.  5  Mod.  122. 

It  seems  that  neither  before  nor  since  this  statute,  the  eteectfttfr- 
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or  administrator  oi  the  heir  are  liable  J  for  the  Jfeprwft  of  the  heir  is 
not  chargeable,  but  with  respect  to  the  land :  and  if,  before  the 
Statute,  the  heir  had  aliened  before  action  brought,  he  should  not  be 
charged  for  the  profits  he  received;  which  is  evident  from  tie 
plea  of  riene  far  descent  the  day  of  the  writ  purchased  ;  much  less 
could  his  executor,  nor  can  he  yet,  unless  some  statute  make  him 
so  ;  for  an  executor  is  but  in  nature  of  a  trustee  for  the  personalty, 
and  not  at  all  privy  to  the  inheritance.  Trin.  32  Car.  II.  in  C.  B. 
3  New  AbS,  28. 

By  47  Geo.  III.  at.  2.  c.  74.  reciting,  that  it  is  expedient  that  the 
payment  of  the  debts  of  persons  in  trade  should  be  more  effectually 
secured ;  it  is  enacted,  that  when  any  person  being  at  the  time  of  bis 
death  a  trader,  within  the  meaning  of  the  bankrupt  laws,  shall  die, 
seised  of  or  entitled  to  any  estate  or  interest  in  lands,  &c.  or  other 
real  estate,  which  he  shall  not  by  will  charge  with  payment  of  debts, 
and  which  would  have  been  assets  for  payment  of  debts  due  on 
any  specialty  in  which  heirs  were  bound,  the  same  shall  be  assets, 
to  be  administered  in  equity,  for  payment  of  all  the  debts  of  such 
persons,  as  well  debts  due  on  simple  contract  as  on  specialty  :  and 
that  the  heir  or  devisee  of  such  debtor  shall  be  liable  to  all  the 
same  suits  in  equity  at  the  suit  of  any  creditor,  whether  by  simple 
contract  or  specialty,  as  they  were  heretofore  liable  to,  at  the  suit 
Of  creditors  by  specialty,  in  which  the  heirs  were  bound ;  provided 
that  in  administration  of  assets,  by  courts  of  equity,  under  this  act, 
all  creditors  by  specialty,  in  which  the  heirs  were  bound,  shall  be 
paid  their  full  debts  before  creditors  by  simple  contract  or  by 
specialty,  in  which  heirs  are  not  bound. 

This  act  does  not  affect  the  Irish  acts,  33  Geo.  IL  c.  14,  re- 
specting bankers. 

If  there  be  judgment  in  debt  against  two,  and  one  dies,  a  scire 
facias  lies  against  the  other  alone,  reciting  the  death,  and  he  cannot 
plead  that  the  heir  of  him  who  is  dead  has  assets  by  descent,  and 
demand  judgment  if  he  ought  to  be  charged  alone  :  for,  at  common 
law,  the  charge  upon  a  judgment,  being  fiersonalj  survived,  and  the 
Statute  of  Westm.  2.  that  gives  the  elegit,  does  not  take  away  the 
remedy  of  the  plaintiff  at  common  law,  therefore  the  party  may 
take  out  his  execution  which  way  he  pleases;  for  the  words  of  the 
statute  are  sit  in  electione  :  but  if  he  should,  after  the  allowance  of 
the  writ,  and  revival  of  the  judgment,  take  out  an  elegit  to  charge 
the  land)  the  party  may  have  remedy  by  suggestion,  or  e\sz~hy  audita 
querela*    1  Lev,  30.    Raym.  26.    1  Keb.  92. 

As  to  a  sequestration,  and  to  show  that  a  decree,  shall  have  the 
same  authority  to  bind  the  personal  assets,  as  a  judgment  at  law, 
and  therefore  shall  go  pari  fiussy,  to  be  paid  off  and  discharged. 
Vide  lsVern.  143.  3  Lev.  355.  2  Vern.  37.  88,  89.  and  this  Dict.iit. 
Executor  V.  6. 

III.  5.  Where  the  ancestor  binds  himself  and  his  heirs,  all  his 
lands  of  freehold,  and  which  descenil  in  fee^simfile,  are  assets  by 
descent,  and  shall  be  liable,  as  far  as  they  extend,  to  answer  the 
ancestor's  obligations.  See  Bro.  tit.  Assets,  Fit.  tit,  Assets,  I 
Roll.  Abr.  269.  tit.  Assets,  A  reversion  after  a  lease  for  years 
made  by  the  ancestor  is  present  assets,  so  that  the  heir  cannot  plead 
riena  fier  descent  in  delay  of  . execution  of  the  rent  and  reversion^ 
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though  the  plaintiff  cannot  have  benefit  of  the  reversion  till  the 
lease  be  determined.  1  Salk.  354,  355.  7  Mod.  42.  2  Mod.  50,  51, 
Hern's  Plead.  320. 

So  a  reversion  exfiectant  upon  the  determination  of  an  estat"  for 
Ufe  is  quasi  assets,  and  ought  to  be  pleaded  specially  by  the  heir, 
and  the  plaintiff  in  such  case  may  take  judgment  of  it  cum  acciderit, 
Carth.  129.  But  a  reversion  in  fee  expectant  upon  an  estate-tail  is 
not  assets,  because  it  lies  in  the  will  of  the  tenant  in  tail  to  dock 
and  bar  it  at  his  .pleasure.    6  Co.  58.    1  Roll.  Mr.  269. 

If  A.  hath  issue  B.  and  C.  and  conveys  lands  to  the  use  of  him- 
self for  life,  the  remainder  to  JB.  in  tail  male,  the  remainder  to  his 
own  right  heirs,  and  A.  dies,  and  the  reversion  descends  to  his  son, 
who  dies  without  issue,  so  that  the  tail  is  spent,  and  C.  enters,  these 
lands  shall  be  assets  to  answer  the  debt  of  his  father.    Carth.  12f. 

3  Lev.  286.   3  Mod.  223.  S.  C. 

The  lands  (as  hath  been  observed)  must  descend  to  the  heir ; 
and  therefore  it  was  formerly  held,  that  if  he  took  by  purchase,  as  if 
the  testator  devised  them  to  him,  paying  so  much,  or  if  he  devised 
lands  to  one  of  the  two,  and  his  heirs  at  law  jointly,  that  those 
lands  were  not  assets ;  but  if  he  devised  one  part  to  A.  another 
to  .fl,  and  another  to  his  heir  at  law,  this  third  part  was  assets. 
Cro.  Eliz.  431.  2  Mod.  286. 

By  the  statute  of  frauds  and  perjuries,  (29  Car.  II.  c.  3.)  it  is  en- 
acted«  that  if  lands  come  <o  the  heir  by  reason  of  a  special  occupancy, 
they  shall  be  chargeable  in  his  hands  as  assets  by  descent,  as  in 
eases  of  lands  in  fee-simple ;  and  in  case  there  be  no  special  occu- 
pant thereof,  it  shall  go  to  the  executors  or  administrators  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the  grant,  and  shall 
be  assets  in  their  hands.  Also  by  the  said  statute,  §  10,  1 1.  where 
lands  are  settled  in  trust,  and  descend  in  fee  to  the  heir  of  cestuy 
que  trust;  the  same  shall  be  assets  in  the  same  manner  as  lands 
in  possession,  but  he  shall  not  by  reason  of  any  plea  or  other  mat- 
ter be,  chargeable  to  pay  the  condemnation  out  of  his  own  estate. 
See  2  Vern.  248.  and  this  Diet.  tit.  Fraud. 

An  equity  of  redemption  of  an  inheritance  is  assets,  for  the  heir 
having  a  right  in  equity,  that  ought  in  equity  to  satisfy  a  bond  debt. 

4  Chanc.  Cas.  148.  Tenant  in  tail  suffers  a  recovery  to  let  in  a 
mortgage  of  500  years,  then  limits  the  land  to  the  old  uses,  and 
makes  his  will,  and  devises  all  his  lands  for  the  payment  of  his 
debts  ;  the  redemption  was  limited  to  him,  his  heirs  and  assigns ; 
and  the  court  thought  that  the  equity  of  redemption  of  this  mort* 
gage,  should  be  assets  to  satisfy  creditors,  or  a  subsequent  grantee 
of  an  annuity.  Preced.  Chanc.  39.  A  right  without  any  estate  in  pos- 
session, reversion  or  remainder,  is  not  assets  till  it  be  recovered 
and  reduced  into  possession.    6  Co.  5*8. 

For  more  learning  on  this  subject,  see  1 4  Fin.  Abr.  and  2  Neva 
Abr.  tjt.  Heir;  and  this  Diet.  tit.  Assets. 

HEIRESS,  The  female  heir  to  a  man,  having  an  estate  of  inherit* 
ance  in  lands ;  and  where  there  are  several  joint  heirs,  they  are 
called  Coheirs  or  Coheiresses.  See  tit.  Parceners.  As  to  stealing 
an  heiress,  and  marrying  her  against  her  will,  see  Forcible  Mar- 
riage. 

HEIR  LOOME,  From  the  Sax.  heir,  i»  e.  hares,  and  teome, 
membpum.]  Comprehends  divers  implements  of  household,  such 
as  the  first  best  bed  and  other  things,  which  by  the  custpm  of 
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some  countries  have  belonged  to  a  house  for  certain  descents,  an<r 
are  never  inventoried  after  the  decease  of  the  owner  as  chattels, 
nor  do  they  go  to  the  executor,  but  accrue  to  the  heir  with  the 
•house  itself  by  custom,  and  not  by  the  common  law:  these  are  not 
devisable  by  testament j  for  the  law  prefers  the  custom  before  a  de* 
Vise,  which  takes  not  effect  till  after  the  death  of  the  testator,  and 
then  they  are  vested  in  the  heir  by  the  custom.  Co.  Litt,  18.  185.. 
But  sale  in  a  man's  life-time  might  make  it  otherwise.  The  an« 
cient  jewels  of  the  crown  are  heir-looms,  and  shall  descend  to  the 
next  successor;  and  are  not  devisable  by  will.  1  Inst.  181.  And 
fair-looms  in  general  are  said  to  extend  to  all  large  household  im- 
plements not  easily  moved.    See  Sfielman. 

It  is  said,  that  the  word  by  time  hath  attained  a  more  general- 
signification  than  at  first  it  did  bear,  comprehending  all  impler 
ments  of  household,  as  tables,  presses,  cupboards,  bedsteads,  wain* 
scot;  arid  such  like:  which,  by  the  custom  of  some  countries, 
have  belonged,  to  a  house  during  certain  descents,-  as  before  men* 
tioned. 

Per  Holt,  Ch.  1/ goods  in  gross  cannot  be  an  heir*loom,  but  they 
must  be  things  fixed  to  the  freehold,  as  old  benches,  tables,  &c.  12 
fifod.  519,  520.  Also  on  this  subject,  vide  12  Ca.  104,  1Q5.  Corven's 
case,  and  ante,  tit.  Heir  III.  3. 

HEIRSHIP  MOVEABLES,  In  the  law  of  Scotland  are  defined 
£cT  be  the  moveables  which  the  law  withholds  from  the  executors; 
or  next  of  kin,  and  gives  to  the  heir  that  he  may  not  succeed  to  a 
house  and  land,  completely  dismantled.  They  consist  of  the  best 
of  every  thing,  as'  the  Scotch  act,  1474,  c.  54.  expresses  it;  mean-? 
ing  furniture,  horses,  cows,  oxen,  farming  utensils,  &gs  but  not  in* 
eluding  fungibles.  (See  that  tit.)  Where  articles  go  in  pairs  or 
dozens,  it  is  the  best  pair  or  dozen,  &c.  Under  this  are  compre- 
hended the  family  seal'  of  arms,  and  the  ornament  of  the  *seat  in 
the  church.  v 

Heirship  moveables  are  due  only  to  the  heir  of  a  baron,;  or  of  a 
burgess.  In„this  sense  a  person  in/eft  in  lands,  or  even  in  annual 
rent  out  of  lands,  is  held  a  baron :  the  burgess  must  be  an  actual 
trading  burgess  in.  a  royal  borough.  The  heir  of  line  is  the  only 
heir  who  has  a  Tight  to  Claim  heirship  moveables,  and  of  this  right 
be  cannot  be  deprived  by  will,  or  deatlwbed  deed .  Where  there  are 
heirs  pprtioners  the  eldest  heir  portiorrer  alone  is  entitled.  Bell's 
Scotth  Law  Diet. 

HELSING,  A  brass  coin  among  the  Saxons,  equivalent  to  our 
half  penny. 

HELM,  Thatch  or  straw.  Cowel.  Sometimes  called  halm. 
,Helm  is  also  a  Saxon  w©rd  signifying  a  covering  for  the  head  in 
par.  Also,  that  part  of  a  coat  of  arms± which  bears  the  crest.  The 
steerage,  or  redder  in  a  ship^  or  other  vessel, 

HELQWE-WAL£,,  The  hell-wall  or  end  wall,  that  covets  and 
defends  the  rest  of  the  building..  "From  Saxon  helan,  to  cover  or 
heal ;  whence  a  tha£cher,  slater  or  tiler,  who  covers  \he  roof  of  a 
house  is  in  the  western  parts  called  a  hellier.  JParoch.  Antiq.  p.  573;- 
See  Kenneth  Glossary. 

HEMP  and  FLAX.  By  stat.  33  Hen.  VIII.  c.  If.  none  may 
Water  hemp,  or  JVax  in  any  river,  running  water,  stream,  broo"k,  or 
^ommSn  pond?  where  beasts  are  used  to  be  watered,  but  only  in* 
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fcheir  several  ponds,  &c.  for  that  purpose,  on  pain  of  20s.  By  stat. 
15  Car.  II,  c.  15.  any  persons  may  in  any  place  or  corporate  town 
privileged,  or  unprivileged,  set  up  manufactures  of  hemp  or  flax;  and 
persons  coming  from  abroad,  using  the  trade  of  hem/i  ovjiax  dress- 
ing, and  of  making  thread,  weaving  cloth  made  of  hemp,  or  Jlax, 
or  making  tapestry  hangings,  twine  or  nets  for  fishery,  cordage, 
&c.  after  three  years,  shall  have  the  privileges  of  natural  born 
subjects. 

See  4  Geo.  III.  c.  26.  (a  temporary  act,  continued  by  subsequent 
acts,  the  last  48  Geo.  III.  c.  23.)  for  granting  a  bounty  on  the  im- 
portation of  hemp  and  rough  and  undressed  flax  from  the  British  co- 
lonies in  America.  See  also  23  Geo.  III.  c.  77.  (last  continued-by 
48  Geo.  III.  c.  23.)  for  the  encouragement  of  the  manufacture  of 
flax  and  cotton  in  Great  Britain.  See  also  the  Irish  act,  3  Geo.  III. 
c.  12.  (last  continued  by  46  Geo.  III.  c.  29.)  for  encouraging  the 
flaxen  and  hempen  manufacture  in  Ireland. 

The  tithe  of  hemp  and  flax  is  by  stat.  11  &  12  Wm.  III.  c.  16. 
ascertained  at  5s.  an  acre.  For  penalties  on  workmen  embezzling 
it,  see  stats.  1  jinn.  st.  2.  c.  18.  §  1.  Against  frauds  in  manufac- 
tures of  hemp,  flax,  &co.  stat.  22  Geo.  II.  c.  27, 

HENCHMAN,  Qui  equo  innititux  beWicoso,  frqm  the  German 
hengst,  a  war-horse.]  With  us  it  signifies  one  who  runs  on  foot, 
attending  upon  a  person  of  honour  or  worship.  See  stats.  3  Edtv. 
IV.  c.  5.  24  Hen.  VIII.  c.  14.  It  is  written  henxman.  Stat.  6 
Hen.  VIII.  c.  1. 

HENEDPENNY,  A  customary  payment  of  money  instead  of 
hejisat  Christmas:  from  the  Saxon  hen,  gallina,  and  penning,  denarius* 
MonasU  2  torn,  327.  827.  Du  Frejne  thinks  it  may  be  henfienny, 
gallinagium^  or  a  composition  for  eggs.  But  possibly  it  is  misprint- 
ed henedfienny  for  heved-peny,  or  head-fieny.    Cowell,  edit.  1727. 

HENEWARD,  A  duty  to  the  king  in  Cambridgeshire.  Domes- 
day. 

HENGHEN,  Saxon  hongen.~\  A  prison,  gaol,  qr  house  of  cor* 
t  rection.    LL.  Hen.  I.  c.  65. 

HENGWITE,  See  Hangwite. 

HEORDFESTE,  The  same  with  husfastrie  or  husfe'stane,  i.  e. 
the  master  of  a  family ;  from  the  Saxon  hearthfast,  i.  e.  fixed  to 
the  house  or  hearth  :  Leges  Canuti,  cap.  40.    See  Hurdereferst. 

HEORDPENNY,  Olim  romescot  and  postea  peterpence,  from  the 
Saxon  hearth,  focus,  and  fiening,  denarius.  See  &$eterfience  and 
Romescot.    Leges  Rdgari  Regis,  cap.  5.  apud  Bromptonum. 

HEPTARCHY,  The  kingdom  of  England  was  formerly,  under 
the  Saxons^  divided  into  a  heptarchy,  eonsisting  of  seven  independ- 
ent kingdoms,  peopled  and  governed  by  different  clans  and  colo- 
nies; these  were  all  reduced  into  one  kingdom  by  Egbert,  king 
of  the  West  Saxon*  in  the  year  827  or  828.  Egbert  is  therefore 
styled  the  first  king  of  England.    See  4  Comm.  c.  33. 

HERALD,  HERALJ,  or  HEROLD,  Ital.  heraldo,  Fr.  herault, 
quasi  herus  altus.]  An  officer. at  arms.  Verstegan  thinks  it  may  be 
derived  from  two  Dutch  words  viz.  here,  exercitus  et  healt,  fiugil 
magnanimus}  as  if  he  should  be  called  the  champion  of  the  army; 
And -the  Romans  called  her  aids,  feciales.  Poly  dor  e,  lib.  19.  describes 
them  thus :  habent  insufier  apfiaritors  minis'tros,  quos  heraldos 
dicunt,  quorum  ftrqfectois  armorum  rex  vocitaturj  hi  belli  et  pads 
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nuncii ;  ducibua  coihitibusque  a  rege  factis  insignia  aptant,  at  eotum 
fuhera  curant.  The  functions  of  these  officers,  as  now  exercised 
with  us,  is  to  denounce  war,  proclaim  peace,  and  to  be  employed 
by  the  king  in  martial  messages  i  they  are  examiners  and  judges 
of  gentlemen's  coat  of  arms,  and  conservators  of  genealogies;  and 
ihey  marshal  the  solemnities  at  the  coronations,  and  funerals  of 
princes,  and  other  great  men. 

The  three  chief  heralds  are  called  kings  at  arms  :  of  whidh  gat* 
ter  is  the  principal,  instituted  by  King  Henry  V.  whose  office  is 
to  attend  the  knights  of  the  garter  at  their  solemnities,  and  to  mar- 
shal the  funerals  of  the  nobility  t  and  King  Edward  IV.  granted 
the  office  of  king  of  heralds  to  one  Garter^  cum  feudis  et  prqpcuis 
ab  antiquo,  \&c.  The  next  is  Clarencieux  or  Clarentius,  ordained 
by  Edward  IV.  who,  attaining  the  dukedom  of  Clarence  by  the 
death  pf  George  his  brother,  (whom  he  beheaded  for  aspiring  to  the 
crown,)  made  the  herald  who  belonged  to  that  dukedom  a  king  at 
arms,  and  called  him  Clarencieux ;  his  proper  office  is  to  marshal 
and  dispose  the  funerals  of  all  the  lesser  nobility,  knights  and 
esquires,  through  the  realm,  on  the  south  side  of  the  Trent.  The 
third  is  JVorroy,  quasi  north  roy,  whose  office  and  business  is  the 
same  on  the  north  side  of  Trent,  as  Clarentius  on  the  south,  which 
is  intimated  by  his  name,  signifying  the  northern  king,  or  king  at 
arms  of  the  north  parts.  These  three  officers  are  distinguished  as 
follows,  viz.  Garter  Bex  Armorum  Anglicorum,  indefinite;  Claren* 
cieux,  Rex  Armorum  partium  Australium;  Norroy,  Rex  Armorum 
fiartium  Borealium. 

Besides  the  kings  at  arms,  there  are  six  inferior  heralds,  accoyd- 
g  to  ir  original,  as  they  were  created  to  attend  dukes  and 
great  lords,  in  martial  expeditions,  i.  e.  York,  Lancaster,  Chester, 
Windsor,  Richmond,  and  Somerset;  the  four  former  instituted  by 
King  Edward  III.  and  the  two  latter  by  -Edward  IV.'  and  Henry 
VIII.  To  these,  upon  the  coming  of  King  George  to  the  crowflj 
on  account  of  his  Hanoverian  dominions,  a  new  herald  was  made, 
called  Hanover  Herald;  and  another  styled  Gloucester,  king  at 
arms.  Anno  1 1  Geo.  I.  And  lastly,  to  the  superior  and  inferior 
heralds,  are  added  four  others,  called  marshals,  or  pursuivants  at' 
arms,  who  commonly  succeed  in  the  places  of  such  heralds  as 
die,  or  are  preferred  ;  and  they  are  blue-mantle,  roWge  cross,  rouge 
dragon  and  pa&cpllis :  all  equipped  with  proper  ensigns,  badges, 
and  distinction1?. 

The  ancient  heralds  have  been  made  a  corporation  or  college 
under  the  earl  marshal  of  England,  with  certain  privileges,  by  the 
kings  of  this  realm :  concesserunf,  &c.  heraldi  armorum,  et  omnes 
alii  heraldi,  prosecutores  sive  pursuivandi  armorum,  qui  pro  tempore 
fuerint,  in  perpetuum,  sint  unum  corpus  corporatum,  in  te,  facto,  et 
nomine;  halbeantque  successionem  perpetuum,  nec  non  quoddam  sigil* 
lum  commune,  hstc.  Bat.  &c.  Spcbn.  Gloss.  Herald*s  Court  of 
Honour.    See  tit.  Honour-Courts,  Gouri  of  Chivalry. 

For  the  ceremony  of  making  the  king  of  arms,  see  Detht'ck'6 
case.    Ley's  Refiorts,  248. 

HERBAGE,  herbagtum.']  The  green  pasture  and  fruit  of  the 
earth,  provided  by  nature  for  the  bite  or  food  of  cattle  i  it  is  also 
used  for  a  liberty  that  a  person  hath  to  feed  his  cattle  in  the  ground 
of  another  person ;  or  in  the  fdrest,  &c,    Qfomfu  Jurisd.  197. 
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He  that  hath  herbage  of  a  forest  by  patent  may  have  trespass 
for  the  grass,  but  not  for  trees  or  the  fruit  of  them ;  and  he  may 
take  beasts  damage-feasant,  and  have  quare  clausum  fregit?  and 
by  such  grant  may  enclose  the  forest.  Yet  grantee  of  herbage 
may  enclose,  and  may  have  action  of  trespass  quare  clausum  f regit. 
But  though  he  that  hath  herbage  may  enclose,  yet  he  that  hath 
reasonable  herbage  cannot.  Dyer,  285.  and  see  2  Roll.  Reft.  356. 

Grantee  of  herbage  of  a  park  cannot  dispark  it.  Godb.  419. 
A  lease  was  made  of  a  manor  with  all  gardens*,  orchards,  yards. 
Sec.  and  with  all  the  profits  of  a  wood,  excepting  to  lessor  forty 
acres,  to  take  at  his  pleasure  ;  fier  Dyer.  The  wood  is  not  com- 
prised within  the  lease,  but  the  lessee  shall  only  have  the  profits, 
as  pannage,  herbage,  &c.  4  Leon.  8.  See  tit.  Trespass,  Lease,  &c. 

HERBAGIUM  ANTERIUS,  The  first  crop  of  grass  or  hay,  in 
apposition  to  after  math  a$d  second  cutting.  Paroch.  Antiq.  fi,  459. 

HERBERY  or  HERBURY,  An  inn.  Cowel. 

HERBENGER  or  HARBINGER,  From  the  Frepch  herbevger, 
that  is,  hosfiitiotaccifiere.~]  An  officer  in  the  king*s  house,  who  goes 
before  and  allots  the  noblemen,  and  those  of  the  house  Id,  their 
lodgings.   Kitch.fol.  176.    It  is  also  used  for  an  innkeeper. 

HERBERGAGIUM,  Lodgings  to  receive  guests  in  tae^way  of 
hospitality.  Cowel. 

HERBERGATUS,  Spent  in  an  inn.  Cowel. 

HERBERGARE,  To  harbour,  to  entertain,  from  herihergumy 
heriberga,  Saxon  h&re  berg,  a  house  of  entertainment*  Somner's 
Antiq.  ft.  248.  Hence  our  herbinger  or  harbinger,  who  provides 
harbour  or  house-room,  &c, 

HERCE,  HERCIA,  A  harrow.  Fleta,  lib.  2.  c.  77.  It  signi- 
fies also  a  candlestick  set  up  in  churches,  made  in  the  form  of 
a  harrow,  in  which  many  candles  were  placed  at  the  head  of  a 
cenotaph. 

HERCIARE,  From  the  French  kercer,  to  harrow.  See  4  Inst. 
JqL  270. 

HERDEWICH,  or  HERDEWIC,  herdewycha^  A  grange  or 
place  for  cattle  and  husbandry.    Mon.  Angl.  3.  part. 

HERDWERCH,  HEORDWERCH,  Herdsman's  work,  pr  cus- 
tomary labours  done  by  the  shepherds,  herdsmen,  and  other  infe- 
rior tenants,  atgthe  will  of  thejr  lord.  Cowell,  edit.  \727.  Regist. 
Eccles.  Christi  Cant.  MS. 

HEREB ANNUM,  Sax.  here,  exercitus,  and  ban^edictum,  mulcta.'j 
A  mulct,  for  not  going,  armed  into  the  field,  when  called  forth. 
Sfielm.  Under  the  feudal  policy,  every  free  man,  was  under  an 
obligation  to  serve  the  state.  If,  upon  being  summoned  into  the 
field,  any  freeman  refused  to  obey,  a  full  herebannum,  i.  e.  a  fine  of 
sixty  crowns,  was  to  be  exacted  from  him,  according  to  the  law  of 
the  Franks.  This  fine  was  levied  with  such  rigour  that  if  any 
person  was  insolvent,  he  was  reduced  to  servitude,  and  continued 
in  that  state  until  such  time  as  his  labour  should  amount  to  the 
Value  of  the  herebannum.  The  Emperor  Lotharius  rendered  the 
penalty  more  severe,  by  confiscating  the  goods  of  the  persons  re- 
fusing, and  banishing  him.   Robertson's  Char.  V.  vol.  i.  2 1 6, 2 17. 

HEREBOTE,  From  the  Sax.  here,  and  bode,  a  messenger/]  The 
king's  edict  commanding  his  subjects  into  the  field ;  from  the 
Saxon  here  exercitus,  and  bode,  a  messenger.  Cowcl. 
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HEREDITAMENTS,  h<ereditamenta.']  All  such  immoveable 
things,  whether  corporeal  or  incorporeal,  which  a  man  may  have 
to  him  and  his  heirs  by  way  of  inheritance ;  and  which,  if  they 
are  not  otherwise  devised,  descend  to  him  that  is  next  heiT,  and 
fall  not  to  the  executor  as  chattels  do.  See  stat.  32  Hen.  VIII. 
cap.  2.  It  is  a  word  of  very  great  extent,  comprehending  what- 
ever may  be  inherited  or  come  to  the  heir;  be  it  real,  personal, 
or  mixed,  and  though  it  is  not  holden,  or  lieth  not  in  tenure.  Co. 
Litt,  6,  16.  And  by  the  grant  of  hereditaments  in  conveyances,  ma- 
nors, houses,  and  lands  of  all  sorts,  rent,  services,  advowsons,  &c 
pass.  Co.  Litt.  6.  16.  Hareditamentum  est  omne  quod  jure  hare' 
ditario  ad  haredem  transeat. 

Hereditaments  are  of  two  kinds,  corporeal  anil  incorporeal.  Cor-> 
poreal  consist  of  such  as  affect  the  senses ;  such  as  may  be  seen 
and  handled  by  the  body :  incorporeal  ^re  not  the  object  of  sen* 
satioo,'  can  neither  be  seen  nor  handled,  are  creatures  of  the  mirid> 
and  £xist  only  in  contemplation. 

Corporeal  hereditaments  consist  wholly  of  substantial  and  permaj 
nent  objects,  all  which  may  be  comprehended  under  the  general 
denomination  of  land  only.  For  land,  says  Coke,  comprehendeth  in.  its 
legal  signification  any  ground,  soil,  or  earth  whatsoever,  as,  arable, 
meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes,  and 
heath.  1  Inst.  4.  It  legally  includes  also  all  castles,  houses,  and  other 
buildings;  for  they  consist,  saith  he,  of  two  things  ;  land,  which  is 
the  foundation  ;  and  the  structure  thereupon  :  so  that  if  I  convey 
ihe  land  6r  ground,  the  structure  or  building  passeth  therewith. 
It  is  observable  that  water  is  here  mentioned  as  a  species  of  land, 
which  may  seem  a  kind  of  solecism ;  but  such  is  the  language  of 
the  law :  and  therefore  one  cannot  bring  an  actiori  to  recover  pos- 
session 6f  a  pool,  or  other  piece  of  water,  by  the  name  of  water 
only  ;  either  by  calculating  its  capacity,  as  for  so  many  cubical? 
yards  ;  or  by  superficial  measure,  for  twenty  acres  of  water,  or  by 
general  description,  as  for  a  pond,  a  water-course,  or  a  rivulet :  but 
he  must  bring  his  action  for  the  land  that  lies  at  the  bottom,  an£ 
must  call  it  twenty  acres  of  land  covered  with  water,  JBrownl.  142\ 
For  water  is  a  moveable  wandering  thing,  and  must  of  necessity 
continue  common  by  the  law  of  nature  :  so  that  there  can  only  be 
a  temporary,  transient,  usufructuary  property  therein  :  wherefore, 
if  a  body  of  water  runs  out  of  A.'s  pond  into  B.'s,  A*  has  no  right 
to  reclaim  it.  But  the  land  which  that  water  covers  is  permanent, 
fixed,  and  immoveable  :  and  therefore  in  this  there  may  be  a  cer- 
tain substantial  property,  of  which  the  law  will  take  notice,  and  not 
of  the  other. 

Land  hath  also  in  its  legal  signification*  an  indefinite  extent,  up- 
wards as  well  as  downwards.  Cujus  est  solum,  ejus  est  usque  ad 
ceelum,  is  the  maxim  of  the  law ;  upwards,  therefore,  no  man  may 
erect  any  building,  or  the  like,  to  overhang  another's  land :  ancf 
downwards,  whatever  is  in  a  direct  line,  between  the  surface  of 
any  land  and  the  centre  of  the  earth  belongs  to  the  owner  of  the 
surface;  as  is  every  day's  experience  in  the  mining  countries.  So 
that  the  word  land  includes  not  only  the  face  of  the  earth,  but  every 
thing  under  it, or  over  it.  And  therefore,  if  a  man  grants  all  his 
lands,  he  grants  thereby  all  his  mines  of  metal  and  other  fossils*  his 
Woods,  his  waters,  and  his  houses,  as  well  as  his'  fields  and  mea- 
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tfows.  Not  but  the  particular  names  of  the  things  are  equally  suffi- 
cient to  -pass  them,  except  in  the  instance  of  water ;  by  a  grant  of 
which  nothing  passes  but  a  right  of  fishing.  Co.  Lite*  4.  But  the 
capital  distinction  is  this ;  that  by  the  name  of  a  castle,  messuages, 
toft,  croft^  or  the  like,  nothing  else  will  pass,  except  what  fells 
with  the  utmost  propriety  under  the  term  made  use  of ;  but  by  the 
hame  of  land,  which  is  nomen  generalissimum,  every  thing  terres- 
trial will  pass.  1  Inst.  4,  5,  6.  By  the  name  of  a  castle,  one  or  more 
manors  maybe  conveyed ;  and  e  converso,  by  the  name  of  a  manor, 
a  castle  may  pass.    1  Inst.  5.   2  Inst,  31.  See  2  Comm.  17.  19. 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  cor« 
porate,  (whether  real  or  personal,)  or  concerning,  or  annexed  to, 
or  exercisable  within  the  same.  Co.  Litt.  19,  20.  It  is  not  the 
thing  corporate  itself,  but  something  collateral  thereto ;  as  a  rent 
issuing  out  of  lands,  &x.  or  an  office  belonging  to  jewels,  Sec. 
Or,  according  to  logicians,  corporeal  hereditaments  are  the  sub* 
stance  which  may  be  always  seen,  always  handled ;  incorporeal  he? 
reditaments  are  but  a  sort  of  accidents,  which  inhere  in,  and  are 
supported  by,  that  substance ;  and  may  belong  or  not  belong  to  it, 
without  any  visible  alteration  therein.  Their  existence  is  merely 
in  idea,  and  abstract  contemplation,  though  their  effects  and  pro- 
fits, which  are  totally  distinct,  may  be  frequently  objects  of  our 
bodily  senses.  2  Comm.  20.  These  incorporeal  hereditaments 
are  stated  in  the  Commentaries  to  be  principally  of  ten  sorts,  Ad- 
•voivsons,  Tithes,  Commons,  Ways,  Offices,  Dignities,  Franchises* 
Corodies  or  Pensions,  Annuities,  and  Rents.  As  to  all  which,  see 
those  several  titles  in  this  Diet. 

HEREDITARY  RIGHT  TO  THE  CROWN,  See  tit.  King. 

HEREDITARY  REVENUE  OF  THE  KING,  See  tit.  King. 

HEREF ARE,  SaxonJ]  Profectio  militaris  et  exppditio.-  See  Sub- 
sidy.   A  military  expedition,  a  going  to  warfare. 

HEREFORD,  For  enclosing  of  commons  in  Herefordshire,  see 
stat.  4  Jac.  I.  c.  11. 

HEREGELD,  Saxon.  ■  Pecunia  sen  tributum  alendo  exercitui 
collatum.~]  A  tribute  or  tax  levied  for  the  maintenance  of  an  army. 
Heregeld,  or  Herezeld  is  also  sometimes  synonymous  with  Heriot. 

HERELLUS,  A  sort  of  little  fish,  perhaps  minows,  or  rather 
gudgeons.    Coivell,  edit.  1727. 

HEREMITORIUM,  A  solitary  place  of  retirement  for  hermits. 
Mon.  Angl.  torn.  3.  p.  18. 

*  HERENACH,  An  archdeacon.    Coivell,  edit.  1727. 

HEREMONES,  or  HERETEAMS,  One  who  follows  an  army 
of  rebels.  Lamb.  Leges  In<e,  cap.  15.  In  exercitu  pradatorum, 
&c.  from  here,  exercitus,  and  team,  sequela. 

HERESLITA,  or  HERESSA,  or  HERESSIZ,  A  hired  sol- 
dier, that  departs  without  license ;  derived  from  the  Saxon  herer^ 
exercitus,  and  sliten,  to  depart,  according  to  Coke.   4  Inst.  f.  128. 

HERESY,  haresisJ]  Among  protestants,  is  said  to  .-be  a  false 
opinion  repugnant  to  some  point  of  doctrine  clearly  revealed  in 
scripture,  and  either  absolutely  essential  to  the  christian  faith,  or 
at  least  of  most  high  importance.    1  Haivk.  P.  C.  c.  2.§  1. 

Anciently,  under  the  general  name  of  heresy,  there  have  been 
comprehended  three  sorts  of  crimes  ;  1.  Apostacy,  when  a  christian 
apostatizes  to  paganism  ;  2.  Witchcraft ;  3.  Formal  Heresy,  which 
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seettis  to  be  an  apostacy  from  the  established  religion ;  for  which* 
and  the  several  ways  of  determining,  punishing,  and  the  differ- 
ence between  the  civil  and  imperial  laws,  popish  canons,  and  the 
laws  of  England  concerning  heresy,  see  a  large  account  in  1 
Hale's  Hist.  P.  C.  383—410. 

It  seems  difficult  precisely  to  determine  what  error  stiall  amount 
to  heresy,  and  what  not ;  but  the  stat.  1  Eliz.  cap.  1 .  which  erect- 
ed the  high  commission  court,  having  restrained  it  to  such  as  are 
either  determined  by  scripture,  or  by  one  of  the  four  first  general 
councils,  or  by  some  other  council,  by  express  words  of  scrip- 
ture, or  by  parliament,  with  the  assent  of  the  convocation ;  these 
rules  are  at  present  generally  thought  the  best  directions  con- 
cerning this  matter.    2  Hawk.  P.  C.  c.  2.  §  2. 

By  the  common  law,  one  convicted  of  heresy,  and  refusing  to 
abjure  it,  or  falling  into  it  again  after  he  abjured  it,  might  be 
burnt,  by  force  of  the  writ  de  haretico  comburendo,  which  issued 
out  of  chancery  upon  a  certificate  of  such  conviction :  but  he  for- 
feited neither  lands  nor  goods,  because  the  proceedings  against 
him  were  only  firo  salute  anima.  Fitz.  N.  B.  269.  3  Inst.  43* 
Doct.  &  Stud.  lib.  2.  cafi.  29.    1  Hawk.  P.  C.  c.  2.  §  10. 

This  writ  de  haretico  comburendo  is  thought  by  some  to  be  as 
ancient  as  the  common  law  itself.  However,  it  appears  from 
thence,  that  the  conviction  of  heresy  by  the  common  law  was  not 
in  any  petty  ecclesiastical  court,  but  before  the  archbishop  himself 
in  a  provincial  synod  ;  and  that  the  delinquent  was  delivered  over 
to  the  king  to  do  as  he  should  please  with  him :  so  that  the  crown 
had  a  control  over  the  spiritual  power,  and  might  pardon  the  con- 
vict by  issuing  no  process  against  him  ;  the  writ  de  haretico  com- 
burendo being  not  a  writ  of  course^ but  issuing  only  by  the  spe- 
cial direction  of  the  king  in  council.  Fitz.  JV.  B.  269.  1  Hale's 
P.  C.  395. 

But  in  the  reign  of  Henry  IV.  when  the  eyes  of  the  christian 
world  began  to  be  open,  and  the  seeds  of  the  protestant  religion-, 
(though  under  the  opprobrious  name  of  lollardy,)  took  root  in  this 
kingdom,  the  clergy,  taking  advantage  from  the  king's  dubious 
title,  to  demand  an  increase  of  their  own  power,  obtained  an  act 
of  parliament,  (stat.  2  Hen.  IV.  c.  15.)  which  sharpened  the  edge 
of  persecution  to  its  utmost  keenness.  For  by  that  statute  the 
•diocesan  alone,  without  the  intervention  of  a  synod,  might  convict 
of  heretical  tenets  ;  and  unless  the  convict  abjured  his-  opinions, 
or  if,  after  abjuration,  he  relapsed,  the  sheriff  was  bound  ex  officio. 
If  required  by  the  bishop,  to  commit  the  unhappy  victim  to  the 
flames,  without  waiting  for  the  consent  of  the  crown.  By  stat. 
2  Hen.  V.  c.  7.  lollardy  was  also  made  a  temporal  offence,  and  in- 
dictable in  the  king's  courts ;  which  did  not  thereby  gain  an  ex- 
clusive, but  only  a  concurrent  jurisdiction,  with  the  bishop's  con- 
sistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to  ad- 
vance, the  power  of  the  ecclesiastics  was  somewhat  moderated ; 
for  though  what  heresy  is,  was  not  then  precisely  defined,  yet,  we 
are  told  in  some  points  what  it  is  not.  The  stat.  25  Hen.  VIII.  c< 
14.  declaring,  that  offences  against  the  see  of  Rome  are  not  here- 
sy ;  and  the  ordinary  being  thereby  restrained  from  proceeding  in 
any  case  upon  mere  suspicion ;  that  is,  unless  the  party  be  ac- 
1  .  - 
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teused  by  two  credible  witnesses,  or  an -indictment  for  heresy  be 
first  previously  found  in  the  king's  courts  of  common  law.  And 
yet  the  spirit  of  persecution  was  not  then  abated,  but  only  diverted 
into  a  lay  channel.  For  in  six  years  afterwards,  by  stat.  Si  Hen, 
VIII.  c.  14.  the  bloody  law  of  the  six  articles  was  made,  which 
established  the  six  'most  contested  points  of  popery ;  transubstan- 
tiation,  communion  in  one  kind,  the  celibacy  of  the  clergy,  monas- 
tic vows,  the  sacrifice  of  the  mass,  .and  auricular  confession; 
which  points  were,  "  determined  and  resolved  by  the  most  godly 
study,  pain,  and  travail  of  his  majesty:  for  which  his  most  hum- 
ble and  obedient  subjects,  the  lords  spiritual  and  temporal,  and 
the  commons,  in  parliament  assembled,  did  not  only  render  and 
give  unto  his  highness  their  most  high  and  hearty  thanks,"  but 
did  also  enact  and  declare  all  oppugners  of  the  first  to  be  heretics, 
and  to  be  burnt  with  fire  ;  and  of  the  five  last  to  be  felons,  and  to 
suffer  death.  The  same  statute  established  a  new  and  mixed  ju- 
risdiction of  clergy  and  laity,  for  the  trial  and  conviction  of  here- 
tics ;  the  reigning  prince  being  then  equally  intent  on  destroying 
the  supremacy  of  the  bishop  of  Rome,  and  establishing  all  other 
Romish  corruptions  of  the  christian  religion. 

It  would  be  unnecessary  to  perplex  this  detail  wi,th  the  va- 
rious repeals  and  revivals  of  the  sanguinary  laws  in  the  two  succeed- 
ing reigns ;  we  may  therefore  proceed  directly  to  the  reign  of 
Queen  Elizabeth  ;  when  the  reformation  was  finally  established. 
By  stat.  1  Eliz.  c.  1.  all  former  statutes  relating  to  heresy  are 
repealed,  which  leaves  the  jurisdiction  of  heresy  as  it  stood  at 
■common  law  ;  'viz.  as  to  the  infliction  of  common  censures  in  the 
ecclesiastical  courts;  and  in  case  of  burning  the  heretic,  in  the 
provincial  synod  only.  5  Reft.  23.  12  Rfy.  56.  92.  Sir  Matthew 
Hale  indeed  is  of  a  different  opinion,  and  holds  that  such  power 
resides  in  the  diocesan  also,  though  he  agrees  that  in  either  case 
the  writ  de  h<eretica  comburendo  was  not  demandable  of  common 
right,  but  grantable,  or  otherwise,  merely  at  the  king's  discretion. 
1  Hale's  P.  C.  405.  But  the  principal  point  now  gained  was,  that 
by  this  statute  a  boundary  is  for  the  first  time  set  to  what  shall 
be  accounted  heresy  ;  nothing  for  the  future  being  so  to  be  deter- 
mined, but  only  such  tenets  which  have  been  heretofore  so  decla- 
red :  I.  By  the  words  of  the  canonical  scriptures;  2.  By  the  first 
four  general  councils,  or  such  others  as  have  only  used  the  words 
of  the  holy  scriptures ;  or,  3.  Which  shall  be  hereafter  so  declared 
by  the  parliament,  with  the  assent  of  the  clergy  in  convocation. 
Thus  was  heresy  reduced  to  a  greater  certainty  than  before; 
though  it  might  not  have  been  the  worse  to  have  defined  it  in 
terms  still  more  precise  and  particular ;  as  a  man  continued  still 
liable  to  be  burnt  for  what  perhaps  he  did  not  understand  to  be 
heresy,  till  the  ecclesiastical  judge  so  interpreted  the  words  of  the 
canonical  scriptures. 

For  the  writ  de  haretzco  comburendo  remained  still  in  force,  and 
there  are  instances  of  its  being  put  in  execution  upon  two  ana- 
baptists in  the  seventeenth  of  Elizabeth,  and  two  ariansiin  the 
ninth  of  James  I.  But  it  was  totally  abolished,  and  heresy  again 
subjected  only  to  ecclesiastical  correction  pro  salute  anima  by 
virtue  of  stat.  29  Car.  II.  c.  9.  for  in  one  and  the  same  reign  our 
^ands  were  delivered  from  the  slavery  of  military  tenures;  our 
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bodies  fr6ni  arbitrary  imprisonment  by  the  habeas  corpus  act;  and 
our  minds  from  the  tyranny  of  superstitious  bigotry,  by  demolish- 
ing this  last  badge  of  persecution  in  the  English  law.  4  Comm.  46 
—49. 

The  following  determinations  will  further  explain  the  history 
and  progress  of  proceedings  in  heresy ;  and  those  relative  to  the 
temporal  courts  seem  to  be  yet  undisputed  law,  as  far  as  they  are 
how  applicable. 

By  the  common  law  with  us,  the  convocation  of  the  clergy,  of 
provincial  synod,  might,  and  frequently  did,  proceed  to  the  sen- 
tencing of  heretics,  and*  when  convicted,  left  them  to  the  secular 
jjower,  whereupon  the  writ  of  haretico  comburendo  might  issuev 
Bro.  tit.  Heresy.    2  Roll.  Abr.  226. 

It  is  also  agreed,  that  every  bishop  may  convict  persons  of 
heresy  within  his  oWn  diocese,  and  proceed  by  church  censures 
against  those  who  shall  be  convicted ;  but  it  is  said  that  no  spirit- 
ual judge,  who  is  not  a  bishop,  hath  this  power;  and  it  hath"  been 
questioned,  whether  a  conviction  before  the  ordinary  were  a  suffi- 
cient foundation  whereon  to  ground  the  writ  de  haretico  combureri- 
do,  as  it  is  agreed  that  a  conviction  before  the  convocation  was. 
■Fitz.  N.  B.  269.  12  Co.  56,  57.  3  Inst .  40.  Gibs.  Codex,  401. 
1  Hawk.  P.  C.  c.  2.  §  4.    State  Trials,  vol.  2.  275. 

It  seems  agreed  that,  regularly,  the  temporal  courts  have  no 
conusance  of  heresy,  either  to  determine  what  it  is,  or  to  punish 
the  heretic  as  such,  but  only  as  a  disturber  of  the  public  peace;, 
that  therefore,  if  a  man  be  proceeded  against  as  a  heretic  in  the 
spiritual  court,  pro  salute  anima,  and  think  himself  aggrieved,  his 
proper  remedy  is  to  bring  his  appeal  to  a  higher  ecclesiastical 
court,  and  not  to  move  for  a  prohibition,  from  a  temporal  one.  27 
Hen.  VIII.  14.  b.    5  Co.  58.    Hob.  236. 

Yet  a  temporal  judge  may  incidentally  take  knowledge  whether 
a  tenet  be  heretical  or  not;  as  where  one  was  committed  by  force 
of  stat.  2  Hen.  IV.  c.  15.  for  saying,  that  he  was  not  bound  by  the 
law  of  God  to  pay  tithes  to  the  curate ;  another  for  saying,  that 
though  h6  was  excommunicated  before  men,  yet  he  was  not  so 
before  God  ;  the  temporal  courts,  on  a  habeas  corpus  in  the  first 
case,  and  in  an  action  of  false  imprisonment  in  the  other,  adjudged 
neither  of  the  points  to  be  heresy  within  that  statute,  for  the 
king's  courts  will  examine  all  things  which  are  ordained  by  statute, 
3  Inst.  42.    1  Roll.  Rep.  1 10.    2  Bulst.  300. 

In  quare  imfiedit,  if  the  bishop  plead  that  he  refused  the  clerk 
for  heresy,  it  seems  that  he  must  set  forth  the  particular  point, 
that  it  may  appear  to  be  heretical  to  the  court  wherein  the  action 
is  brought.  5  Co.  58.  1  And.  191..  3  Leon.  199.  3  Lev.  314. 
See  tit.  Quare  Imfiedit. 

HERETABLE,  See  Heritable. 

HERETIC,  hareticus.  One  that  adheres  to  and  is  convicted  of 
heresy.    See  tit.  Heresy. 

HERETICO  COMBURENDO.    See  Heresy. 

HERETOCHE,  from  Sax.  here,  extrcitus,  and  togen,  ducere.] 
The  general  of  an  army ;  a  leader  or  commander  of  military  for- 
ces. LL.  Edw  Conf*  c.  35.  Ducange  says  the  heretochii  were 
the  barons  of  the  realm.  Leg.  Hen.  I.  Du  Fresne.  See  tit. 
Peer. 
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liERETOCHIAS,  A  leader  or  commander  of  military  forces. 
See  at  large  the  name  and  office  in  the  laws  of  Edward  the  Con- 
fessor•j  cap.  35.  De  Heretochiis. 

HERETUM,  A  court  or  yard;  perhaps  an  orchard.  Hisu 
Dunelm. 

HERGRIPA,  Pulling  by  the  hair ;  from  the  Sax.  Jtar,  capillus, 
and  grypan,  capere.    Leg.  Hen.  I.  cap.  94. 
HERIGAUDS,  A  sort  of  garment.  Cowel. 


HERIOT. 

heriotum,  Sax.  her  eg  eat ;  bellicus  apparatus,  from  here^ 
exercitua,  an  army,  and  geat,  fusus,  effusus.]  Signified  originally 
a  tribute  given  to  the  lord  of  a  manor,  for  his  better  preparation 
for  war.  By  the  laws  of  Canutus,  at  the  death  of  the  great  men 
of  this  realm,  so  many  horses  and  arms  were  to  be  paid  as  they 
Were  in  their  respective  life-times  obliged  to  keep  for  the  king's 
service.  Spelm.  Sir  Edw.  Coke  makes  heriot,  or  here  gat,  (from 
herus,  lord,)  the  lord's  beast :  and  is  now  taken  for  the  best 
beast,  whether  it  be  horse,  ox,  or  cow,  that  the  tenant  dies  pos- 
sessed of,  due  and  payable  to  the  lord  of  the  manor :  and  in  some 
manors,  the  best  goods,  piece  of  plate,  &c.    Kitch.  133. 

There  is  this  difference  between  heriot  and  relief ;  heriot  has 
been  generally  a  personal,  and  relief  always  a  predial  service. 

It  appears  not  only  from  Spelman's  conjectures,  but  likewise 
from  the  laws  themselves  of  King  Canutus,  that  the  Danes  were 
the  first  inventors  of  heriots,  and  that  it  was  a  political  institution 
of  theirs,  whereby  the  Danish  tenants  were  to  hold  by  military 
service,  and  their  arms  and  horses,  at  their  deaths,  to  revert  to 
the  public:  by  that  means  putting  the  whole  strength  and  defence 
of  the  kingdom  into  their  hands ;  committing  only  the  affairs  of 
agriculture,  and  the  improvement  of  the  nation,  to  the  English^ 
though  they  thereby  enjoyed  greater  freedom  and  immunities  in 
their  tenures  than  the  Danish  tenants.    Sfielm.  287. 

As  to  the  several  kinds  of  heriots,  some  are  due  by  custom? 
some  by  tenure,  and  some  by  reservation  on  deeds  executed  with- 
in time  of  memory ;  those  due  by  custom  are  the  most  frequent, 
and  arose  by  the  contract  or  agreement  of  the  lord  and  tenant,  in 
consideration  of  some  benefit  or  advantage  accruing  to  the  tenant; 
and  for  which  a  heriot,  as  the  best  beast,  best  piece  of  household 
furniture,  &c.  became  due  and  belonged  to  the  lord,  either  on 
the  death  or  alienation  of  the  tenant,  and  which  the  lord  may  seize 
either  within  the  manor  or  without,  at  his  election.  Dyer>  199.  b» 
Bro.  tit.  Heriot  2,  3. 

Heriots  are  therefore  now  to  be  considered  as  usually  divided 
into  two  sorts ;  heriot-serviee  and  heriot -custom.  The  former,  be- 
ing such  as  are  due  upon  a  special  reservation  in  a  grant  or  lease 
of  lands,  therefore  amount  to  little  more  than  a  mere  rent.  2 
Saund.  166.  The  latter  arise  upon  no  special  reservation  whatso- 
ever, but  depend  merely  upon  immemorial  usage  and  custom. 
Co.  Cop.  §  24.  The  latter,  of  which  we  are  here  principally  tb 
speak,  are  defined  to  be,  "a  customary  tribute  of  goods  and  chat- 
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tels,  payable  to  the  lord  of  the  fee  on  the  decease  of  the  owner  of 
the  land."    2  Comm.  c.  28. 

Upon  the  plan  of  the  Danish  establishment,  already  noticed, 
did  William  the  Conqueror  fashion  his  law  of  reliefs,  when  he 
ascertained  the  precise  relief  to  be  taken  of  every  tenant  in  chi- 
valry ;  and,  contrary  to  the  feodal  custom,  and  the  usage  of  his 
own  duchy  of  Normandy,  required  arms  and  implements  of  war 
to  be  paid  instead  of  money.  LL.  Guil.  Conq.  c.  22,  23,  24.  See 
this  Diet.  tit.  Relief,  Tenure  II.  5. 

The  Danish  compulsive  heriots,  being  thus  transmuted  into 
reliefs,  underwent  the  same  several  vicissitudes  as  the  feodal  te- 
nures, and  in  socage  estates  do  frequently  remain,  to  this  day,  in 
the  shape  of  a  double  rent  payable  at  the  death  of  the  tenant :  the 
heriots  which  now  continue  among  us,  and  preserve  that  name, 
seeming  rather  to  be  of  Saxon  parentage,  and  at  first  to  have  been 
merely  discretionary.    Lombard's  Peramb.  of  Kent,  492. 

These  are  now  for  the  most  part  confined  to  copyhold  tenures, 
and  are  clue  by  custom  only,  which  is  the  life  of  all  estates  by  copy, 
and  perhaps  are  the  only  instance  where  custom  has  favoured  the 
lord.  For  this  payment  was  originally  a  voluntary  donation  or  gra- 
tuitous legacy  of  the  tenant ;  perhaps  in  acknowledgment  of  his 
having  been  raised  a  degree  above  villenage,  when  all  his  goods 
and  chattels  were  quite  at  the  mercy  of  the  lord:  and  custom, 
which  has  on  the  one  hand  confirmed  the  tenant's  interest,  in 
exclusion  of  the  lord's  will,  has,  on  the  other  hand,  established 
this  discretional  piece  of  gratitude  into  a  permanent  duty..  A 
heriot  may  also  appertain  to  free  land  that  is  held  by  service  and 
suit  of  court ;  in  which  case-  it  is  most  commonly  a  copyhold  en- 
franchised, whereupon  the  heriot  is  still  due  by  custom.  Bracton 
speaks  of  heriots  as  frequently  due  on  the  death  of  both  species  of 
tenants,  which  he  observes,  magis  Jit  de  gratia  quam  de  jure  ;rm 
which  Fie ta  and  Britton  agree:  thereby  plainly  intimating  the 
original  of  this  custom  to  have  been  merely  voluntary,  as  a  legacy 
from  the  tenant,  though  now  the  immemorial  usage  has  establish- 
ed it  as  of  riglit  in  the  lord.  Bract,  lib.  2.  c.  36.  §  9.  Fleta,  lib.  3, 
c.  18.    Britton,  c.  69. 

This  heriot  is,  as  has  been  said,  sometimes  the  best  live  beast; 
or  averium,  which  the  tenant  dies  possessed  of,  which  is  particu- 
larly denominated  the  villein's  relief,  in  the  29th  law  of  King 
William  the  Conqueror ;  sometimes  the  best  inanimate  good,  un- 
der which  a  jewel  or  piece  of  plate  may  be  included :  but  it  is 
always  a  personal  chattel,  which  immediately,  on  the  death  of  the 
tenant,  who  was  the  owner  of  it,  being  ascertained  by  the  option 
of  the  lord,  becomes  vested  in  him  as  his  property ;  and  is  no 
charge  upon  the  lands,  but  merely  on  the  goods  and  chattels.  Hob. 
60. '  The  tenant  must  be  the  owner  of  it,  or  else  it  cannot  be  due; 
and  therefore,  on  the  death  of  a  feme  covert,  no  heriot  can  be 
5aken  ;  for  she  can  have  no  ownership  in  things  personal.  Keiliv. 
84.  4  Leon.  239.  In  some  places  there  is  a  customary  compo- 
sition in  money,  as  10s.  or  20s.  in  lieu  of  a  heriot,  by  which  the 
lord  and  tenant  are  both  bound,  if  it  be  an  indisputable  ancient 
custom ;  but  a  new  composition  of  this  sort,  will  not  bind  the  re- 
presentatives of  either  party;  for  that  amounts  to  the  creation  of  a 
new  custom,  which  is  now  impossible.  Co.  Cofi.  §  31.  See  2. 
Comm.  422—424.  c,  28.  and  this  Diet.  tit.  Copyhold. 
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The  following  extracts  will  further  elucidate  this  subject :  He- 
riot-service  is  payable  on  the  death  of  tenant  in  fee-simple  ;  and 
heriot-custom  upon  the  death  of  tenant  for  life.    Co.  Litt.  185. 

If  a  heriot  is  reserved  upon  a  lease,  it  is  heriot-service,  and  in- 
cident to  the  reversion.  Lutw.  1366,  1367.  For  a  heriot  goes  with 
the  reversion,  as  well  as  rent;  and  the  grantee  of  .the  reversion 
snail  have  it.    2  Saund.  166. 

Where  a  copyhold  is  once  divided,  so  as  to  require  several  ad- 
missions, and  to  entitle  the  lord  to  several'  heriots,  8cc.  these  seve- 
ral heriots  will  remain  payable  although  the  land  should  afterwards 
be  reunited  in  one  person.    6  East's  Rep..  476. 

Although  a  heriot  reserved  upon  a  lease  is  called  a  heriot- 
service,  yet  it  is  not  like  the  case  where  a  man  holds  land  bylhe 
service'  of  paying  a  heriot,  Sec  because  where  a  heriot  is  reser- 
ved on  lease,  the  proper  remedy  is  either  a  distress,  or  action  of 
covenant  grounded  on  the  contract,  for  the  lessor  cannot  seize,  as 
the  lord  of  a  manor  may  do,  the  beast  of  his  tenant  who  holds  of 
him  by  heriot-service.    Keilw.  82.  84.    See  post. 

There  may  be  a  covenant  in  leases  for  lives,  &x.  to  render  the 
best  beast,  or  so  much  money  for  a  heriot,  at  the  election  of  the 
lessor ;  in  which  case  the  lessor  must  give  notice  which  he  will 
accept,  before  action  may  be  brought  for  it,  or  a  distress  taken 
&c.    2  Lill.  Abr.  19. 

For  heriot-service,  the  lord  may  distrain  any  beast  belonging  to 
the  tenant  on  the  land:  also  it  has  been  held,  that  the  lord  may 
distrain  any  man's  beasts  which  are  upon  the  land,  and  retain  them 
until  a  heriot  is  satisfied.  Co.  Litt.  185.  Litt.  Rep.  33.  Cro. 
Car.  260;  And  if  the  tenant  deviseth  away  all  his  goods,  &c;  yet 
the  lord  shall  have  his  heriot  on  the  death  of  the  tenant.  Stat.  13 
MHz.  cap.  5. 

When  a  heriot  is  to  be  paid  by  a-  certain  life-holder  of  his  own 
goods,  an  assignee  is  not  liable  to  pay  the  heriot}  his  goods  not 
being  the  ^goods  of  such  life.  Cro.  Car.  313.  2  JVels.  932.  If 
the  lord  purchase  part  of  the  tenancy,  heriot-service  is  extin- 
guished ;  but  it  is  not  so  of  heriot-custoin.    8  Rep.  105. 

It  hath  been  solemnly  adjudged,  that  for  a  heriot-service,  or  for 
a.  heriot  reserved  by  way  of  tenure,  the  lord  may  either  seize  or 
distrain ;  for  when  the  tenant  agrees  that  the  lord  shall  on  his  death 
have  the  best  beast,  &c.  the  lord  hath  his  election  which  beast 
he  will  take,  and  by  seizing .  thereof  reduces  that  to  -his  posses- 
sion, wherein  lie  had  a  property  at  the  death  of  the  tenant,  with- 
out the  concurring  act  of  any  other,  person  ;  and  it  is  not  like  the 
case  where  the  lessor  reserves  20s.  or  a  robe  ;  for  there  the  lessee 
has  his  election  which  he  will  pay,  and  being  to  do  the  first  act 
the  lord  cannot  seize,  buE  must  distrain.  Plow.  96.  adjudged 
Cro.  Eliz.  589. 

So  it  hath  been  ruled,  that  for  a  heriot-custom  or  service  the  lord 
may  .seize  as  well  in  the  manor  as  out;  but  if  he  distrain,  it  must 
be  in  the  manor.  See  1  JSalk.  356.  1  Show.  81.  S.  P.  3  Mod. 
331.  But  it  is  now  stated  as  positive  law,  that  for  heriot-custom, 
which  Coke  «ays,  Co.  Cop.  §  25.  lies  only  in  prender,  and  not  in 
render,  the  lord  may  seize  the  identical  thing  itself,  but  cannot 
distrain  any  other  chattel  for  it.  Cro.  Eliz.  590.  Cro.  Car.  260. 
3  Comm.  15.  c,  1.  And  this  is  confirmed  by  the  following  author- 
ities. 
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For  heriot-custom,  the  lord  is  to  seize,  not  distrain  ;  and  he  may 
seize  the  best  beast,  &c.  though  out  of  the  manor,  or  in  the  king's 
highway,  because  he  claims  it  as  his  proper  goods,  by  the  death  of 
the  tenant,  which  he  may  seize  in  any  place  where  he  finds  it. 
&'tch.267.  2  Inst.  132.  2  JVels.  Abr.  931.  Plowd.  96.  Keilw. 
82.  84.     1  Salk.  356.    Bro.  tit.  Heriot,  2,  3. 

And  it  is  said,  that  this  liberty  must  be  understood  to  be  an- 
nexed to  ancient  tenures*  on  which  the  lords  had  many  privi- 
leges, and  not  to  be  extended  to  those  which  are  created  within 
time  of  memory,  upon  particular  reservations.  See  1  Show.  81. 
3  Mod.  231. 

It  seems  that  a  custom  for  the  homage  jury  to  assess  a  compen- 
sation in  lieu  of  heriot,  to  be  paid  by  an  incoming  copyholder  on 
surrender  or  alienation,  is  not  good.    1  Bos.  &  Pull.  282. 

HERISCHILD,  Military  service,  or  knight's  fee ;  from  the 
Sax.  here,  an  army,  and  scyld,  scutum.  Cow  el. 

HERISCINDIUM,  A  division  of  household  goods ;  non  toties 
fieri  placet  herescindia  mecum,  i.  e.  I  am  not  pleased  so  often  to 
divide  my  goods.  Blount. 

HERISLIT,  Laying  down  of  arms ;  from  the  Sax.  here}  exer- 
citus,  and  slitan,  scissura.  Blount.    See  Spelm* 

HER  I  ST  ALL,  A  castle ;  from  the  Sax.  here,  an  army,  and 
stall,  statio.    BloUnt,  Spelm. 

HERITABLE  (and  moveable)  RIGHTS.  The  natural  divi- 
sion of  things  is  into  corporeal  and  incorporeal,  moveable  and  im- 
moveable :  the  first  including  things  corporeal  and  the  objects  of 
touch,  the  latter  things  incorporeal,  as  rights  of  property,  suc- 
cession, &c.  In  the  Scotch  law,  these  distinctions  are  lost  in  those 
of  heritable  and  moveable,  drawn  more  from  the  rights  of  the  heir 
and  executor,  than  from  the  nature  of  the  things  themselves  :  in 
this  view,  all  rights  to  land,  or  whatever  is  connected  with  land, 
as  mills,  fishings,  tithes,  &c.  are  heritable.  And  whatever  moves 
itself  or  can  be  moved,  and  is  not  united  to  land,  is  moveable. 
These  general  rules  are  subject  to  exception  and  modification. 
The  distinction,  in  the  law  of  England,  is  between  real  and  per- 
sonal property ;  real  property  answering  nearly  to  the  heritable 
rights  in  Scotland,  and  personal  property  to  the  moveable  rights. 

HERITABLE  BOND.  A  bond  in  Scotland  for  money,  joined 
with  a  conveyance  of  land  or  heritage,  to  be  held  by  the  creditor 
in  security  for  the  debt.    See  Mortgage. 

HERITABLE  JURISDICTIONS.  Grants  of  criminal  juris- 
diction heretofore  bestowed  on  great  families  in  Scotland,  with  a 
vfew  to  the  more  easy  administration  of  justice.  These,  with  other 
powers  possessed  by  landed  proprietors,  were  abolished  by  the 
effect  of  stat.  20  Geo.  II.  c.  50.  and  see  20  Geof  II.  c.  43.  and  Dal- 
rymfile  on  Feuds,  292. 

HERMAPHRODITE,  hermaphroditus.']  A  person  that  is  both 
man  and  woman.  Lit.  Diet.  And  as  hermaphrodites  partake  of 
both  sexes,  they  may  give  or  grant  lands,  or  inherit  as  heirs  to 
any,  and  shall  take  according  to  the  prevailing  sex.  Co.  Litt. 
2.  7.    See  tit.  Heir,  Descent,  Grant,  &c. 

HERMER,  Among  the  Saxons,  was  a  great  lord ;  from  the 
Sax.  hera,  i.  e.  major,  and  mare,  dominus. 
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HERMINUS,  mus  pontieus.~]  A  mouse,  of  who.se  skins  we  have 
ermine.    See  Fur. 

HERMITAGE^  hermitdgium.7]  The,  habitation  of  a  hermit,  a 
solitary  place?    Mon.  Angl.  2  fiar.fol.  339.  b. 

HERMITORIUM,  The  chapel  or  place  of  prayer,  belonging 
to  a  hermitage.  Cornell. 

HER&ESCUS,  A  heron.  Cowell. 

HERNESSUM,  Tackle  or  furniture  of  a  ship.    PI.  Pari.  22 
Mdw.  I.    It  is  also  called  hernasium,  fromlthe  Teuton,  harnas,  En- 
glish harness,  and  signified  any  . sort  of  furniture  of  a  house,  im- 
plements of  trade,  or  rigging  of  a  ship.  Cowell. 
v  HEROUDES,  Heralds.    Knighton,  p..  2571. 

HERRINGS.  It  is  unlawful  to  buy  and  sell  herrings  at  sea, 
before  the  fishermen1  come  into  the  haven,  and.  the  cable  of  the 
ship  be  drawn  to  the  land.  Stat.  31  Edw.  III.  stat.  2.  No  herrings 
shall  be  sold  in  any  vessel,  but  where  the  barrel  contains  32  gal- 
lons, and  half  barrel  and  firkin-  accordingly  ;  and  they  must  be 
well  packed,  of  one  time*s~packing  and  salting,  tand  be  as  good  in 
the  middle  as  at  the  ends,  on  Ram  of  forfeiting  SoyAd.  a  barrel* 
&c.  Stat.  22.  Edw.  IV.  cap..  2.  The  vessels  ioxReTring&  are  to  be 
marked  with  the  quantity,  and  place  where  packed ;  and  packers 
are  to  be  appointed  and  sworn,  in  all  fishing  ports,  Sec.  under  tlie 
penalty  of  100/.  Stat.  15  Car.  II.  cap.  16.  See- tit.  Fish,  Nayiga* 
tion  Act. 

HERRING  SILVER,  Seems  to  be  a  composition  in  money, 
for  the  custom  of  paying  such  a  number  of  herrings,  for  the  pro- 
vision of  a  religious  house.    Plac.  Trin.  T.  1 8  Edw:  I. 

HERSHIP,  The  illegally  driving  off  cattle  from  the  grounds  of 
the  proprietor.    Scotch  Diet. 

HESIA,  an  easement.    Chart.  Antiq. 
,   HESTA  or  HESTHA,  a  corruption  of  the  Latin  hecta.~]  A 
little  loaf  of  bread.   Domesday.    Cowell,  edit.  1727.  ,  See  Jiusca. 

HBSTCORN,  Perhaps  vowed  or  devoted  corn.  See  Mon.' 
Angl.  torn.  2.  p.  367. 

HESTA,  A  capon  or  young  cockerel.  Domesday. 

HEUVELBORTH,  from  the  Sax.  healf,  i.  z..dimidium,zx\&borgh, 
debitor  vel  Jidejussor.^  A  surety  for  debt,  quia  qui  fidejubet,  debi- 
torem  se  quodammodo  constituit.    Du  Freme. 

HEXAM  or  HEXHAM,  and  HEXAMSHIRE,  Anciently  Ha- 
gustaldx  was  a  county  of  itself,  and  likewise  a  bishopric,  endowed 
with  great  privileges  ;  but  by  the  stat.  14  Eliz.  c.  13.  It  is  enact- 
ed, that  the  franchise  of  Hexham  and  Hexhamshire,  shall  be  within, 
and  accounted  part  of,  the  county  of  Northumberland,  saving  to  the 
bailiffs  return  of  writs,  &c.    4  Inst.  22. 

HEYBOTE,  See  Haybofe. 

HEYLOED,  Seems  to  signify  a  customary  load  or  burden  laid 
upon  the  inferior  tenants  for  mending  or  repairing  the  heys  or 
hedges.  Cowell. 
.  HEYMECTUS,  A  net  for  catching  conies  ;  a  My  net.  Placit. 
temp.  Edw.  III.  Cowell. 

HIBERNAGIUM,  See  Ibernagium. 

HID  AGE,  hidagiwrh.]  An  extraordinary  tax  formerly  payable 
to  the  king  for  every  hideoi  land.  Bract,  lib.  2.  cap.  6.  This  tax- 
ation was  levied  not  only  in  money,  but  provision  of  armour,  &c. 
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And  when  the  Danes  landed  at  Sandwich,  in  the  year  994,  King 
Mthelred  taxed  all  his  lands  by  hides,  so  that  every  310  hides  found 
one  ship  furnished  ;  and  every  8  hides  fodnd  one  jack  and  one  sad- 
dle, to  arm  for  the  defence  of  the  kingdom.  &c.  Sometimes  the 
word  hidage  was  used  for  the  being  quit  of  that  tax,  which  was 
also  called  hidegild,  and  interpreted  from  the  Saxon,  a  price  or 
ransom  paid  to  save  one's  skin  or  hide  from  beatipg.  Sax.  Diet. 
See  tit.  Taxes. 

HIDEGILD,  Vide  Hidgild. 

HIDES,  See  Leather  and  Skins. 

HIDE  and  GAIN,  Did  anciently  signify  arable  land.  Co.  Liu. 
85.  b.    For  of  old,  to  gain  the  land  was  as  much  as  to  till  it.  See 

Gainagel 

HID  ELANDS-,  Sax.  hydelands  7\  Terra  ad  hydatn  seu  tectum 
pertihentes. 

HIDE  of  Lanp,,  Sax.  hydelands,  from  hyden,  tegere.~]  A  plough- 
land,  (see  Plow-land.)  In  an  old  manuscript,  it  is  said  to  be  120 
acres.  Bede  call»  xtfamilkmi,  and  says  it  is  as  much  as  will  main- 
tain a  family,  others  call  it  mansum,  manentem,  casatam,  caruca- 
tarn,  sullingham,  &c,  Crotrifitori,  in  his  Jurisdict.  Jo.  222.  says,  'a 
hide  of  land  contains  one  hundred  acres,  and  eight  hides  make  a 
knight's  fee.  Henry  Hunting.  Hist.  lib.  G.fol.  206.  b.  But  Sir  Ed- 
ward Coke  holds,  that  a  knight's  fee,  a  hide  or  plough-land,  a  yard- 
land,  or  an  oxgang  of  land,  do  nt>t  contain  any  certain  number  of 
acres.  Co.  Litt.  fol.  69.  The  distribution  of  England  by  hides  of 
land  is  very  ancient ;  for  there  is  mentioii  of  them  in  the  laws  of 
King  Ina,  cap,.  14.  Sfielm.    And  see  Camd.Brit. 

HIDEL,  A  place  of  protection  or  sanctuary.  See  stat.  1  Hen. 
VII.  c.  6.    Cowell,  edit.  1727. 

HIDGILD,  HIDEGILD,  in  LL.  Canuti  R.  Sometimes  writ- 
ten hinegite  and  hudegeld;  from  the  Sax.  hide,  i.  e.  the  skin;  and 
geld,  pretium.~]  The  price  by  which  a  villein  or  servant  redeemed 
his  skin  from  >being  whipped  in  such  trespasses  as  anciently  Incur- 
red that  "corporal  punishment.  Cowell.  See  Fleta,  lib.  1.  c.  47. 
§  20. 

HIER  LOOM,  See  Heit  Loome. 
HIGH  TREASON,  See  Treason. 

HIGHWAY. 

Via'Recia.]  A  public  passage  for  the  king's  people  ;  for  which 
reason  it  is  called  the  king's  highway. 

Under  this  title  are  comprehended  bridges  repaired  by  the  pa- 
rish or  township.  As  to  county  bridges,  see  this  Diet.  tit. 
Bridges. 

The  law  relating  to  turnpike  roads,  as  well  as  that  concerning 
highways,  being,  in  a  great  measure,  regulated  by  statutes,  the  pro- 
visions of  which  are  in  some  degree  implicated  with,  and  frequent- 
ly refer  to  each  other,  the  whole  is  here  digested  and  abridged  ac- 
cording to  the  following  divisions : 

I.  Of  the  various  Sorts  of  Highways,  &c. 

II.  Of  the  Right  to,  the  claiming,  and  changing  and  enlarging  of 

Highways. 
III.  Of  Repairs,  at  Common  Law. 
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IV.  Of  Nuisances,  at  Common  Law,  in  Highways. 

V.  Of  Proceedings  relative  to  repairing  Highway  s}  Nuisances 

in  them,  &e. 

VI.  Resume  of  JCA)  ^  4y  m^ 

I.  It  seems,  that  anciently  there  were  but  four  highways  in  En- 
gland, which  were  free  and  common  to  all  the  king's  subjects,  and 
through  which  they  might  pass  without  any  toll,  unless  there  was 
a  particular  consideration  for  it ;  all  others,  which  we  have  at  this 
day,  are  supposed  to  have  been  made  through  the  grounds  of  pri- 
vate persons,  on  writs  of  ad  quod  damnum,  \stc.  which  being  an  in- 
jury to  the  owner  of  the  soil,  it  is  said  that  they  may  prescribe  for 
toll  without  any  special  consideration.  3  New  Abr.  54.  1  Mod. 
231.  2  Mod.  143. 

There  are  (says  Lord  Coke)  three  kinds  of  ways :  1.  A  footway, 
called  in  Latin  iter;  2.  A  pack  and  prime  way,  which  is  both  a 
horse  and  footway,  called  in  Latin  actus;  3.  A  cartway,  called  in 
Latin  -via  or  aditus,  which  contains  the  other  two,  and  also  a  cart- 
way, and  is  called  via  regia,  if  it  be  common  to  all  men  ;  and 
communis  strata,  if  it  belong  only  to  some  town  or  private  person. 
Co.  Litt.  56.  a.  » 

But,  notwithstanding  these  distinctions,  it  seems,  that  any  of  the 
said  ways  which  is  common  to  all  the  king's  subjects,  whether  it 
lead  directly  to  a  market  town,  or  only  from  town  to  town,  may 
properly  be  called  a  highway  ;  that  any  such  cartway  may  be  called 
the,  king's  highway. ;  that  a  river  common  to  all  men  may  also  be 
called  a  highway;  and  that  nuisances  in  any  of  the  said  ways 
are  punishable  by  indictment,  otherwise  they  would  not  be  punish- 
ed at  all ;  for  they  are  not  actionable  unless  they  cause  a  special 
damage  to  some  particular  person;  because,  if  such  action  would 
lie,  a  multiplicity  of  suits  would  ensue*.  See  2  Term  Rep, — But  it 
seems,  that  a  way  to  a  parish  church,  or  to  the  common  fields  of 
a  town,  or  to  a  village,  which  terminate  there,  may  be  called  a 
private  way,  because  it  belongs,  not  to  all  the  king's  subjects,  but 
only  to  the  particular  inhabitants  of  such  parish,  house  or  village, 
each  of  which,  as  it  seems,  may'  have  an  action  for  a  nuisance 
therein.  Palm.  389.  Cra,  &liz.  63.  664.  1  Vent.  189.  208.  3 
Keb.  28.    Co.  Litt.  56.    6  Mod.  255.    1  Hawk.  P.  C.  c.  76.  §  1. 

A  street  built  upon  a  person's  own  ground  is  a  dedication  of  the 
highway  so  far  only  as  the  public  has  occasion  for  it,  viz.  for  a 
right  of  passage  ;  not  as  to  the  absolute  possession  of  the  soil. 
Stra.  1004. 

If  passengers  have  used  time  out  of  mind,  when  the  roads  are 
bad,  to  go  by  outlets  on  the  land  adjoining  to  a  highway  in  an  open 
field,  such  outlets  are  parcel  of  the  highway  ;  and  therefore  if  they 
are  sown  with  corn,  and  the  tract  founderous,  the  king's  subjects 
may  go  upon  the  corn.  1  Roll.  Abr.  390.  Cro.  Car.  366.  S.  C, 
1  Hawk.  P.  C.  c.  76.  §  2.  But  it  is  not  a  good  justification  in  trespass 
that  the  defendant  has  a  specific  right  •  of  way  over  the  plaintiffs 
land,  2nd  that  he  had  gone  upon  the  adjoining  land,  because  the 
,  way  was  impassable  by  being  overflowed  by  a  river.  Taylor  v.  White- 
head, Doug.  745 — 749. 

Though  every  highway  is  said  to  be  the  king's,  yet  this  must  be 
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understood  so  as  that  in  every  highway  the  king  and  his  subjects 
may  pass  and  repass  at  their  pleasure.  But  the  freehold,  and  all 
the  prbfits,  as  trees,  &c.  belong  to  the  lord  of  the  soil,  or  to  the 
owner  of  the  lands  on  both  sides  of  the  way.  Also  the  lord  or 
owner  of*  the  soil  shall  have  an  action  of  trespass  for  digging  the 
ground.  But  the  lord  of  a  rape,  within  which  there  are  ten  hun- 
dreds, may  prescribe  to  have  all  the  trees  growing  within  a  high- 
way within  this  rape,  though  the  manor  or  soil  adjoining  belongs 
to  another  ;  for  usage  to  take  the  trees  is  a  good  mark  of  owner- 
ship.   1  Roll,  Abr.  392.    1  Brownl.  42.  Keilw.  141. 

II.  A  man  may  have  a  way  either  by  prescription  or  grant,  by 
reservation,  by  implication,  or  by  owelty  of  partition,  and  shall  not 
in  a  cur9  cktudend*  be  obliged  to  show  which  way  he  claims  it ; 
but  it  will  be  sufficient  for  him  to  allege  debet  et  solet,  life,  but  in 
a  bar  or  replication,  he  must  show  his  title  precisely.  1  Vent.  274. 
2  Lev.  148.  3  Keb.  528—531.  But  he  who  prescribes  for  a  way, 
must  show  in  certain  whether  it  is  a  foot,  horse,  or  a  cart  way. 
Yeh.  163. 

But  it  seems  that  if  a  man  hath  a  way  for  carriages  from  2>.  to 
Blackacre,  over  my  close,  and  after  he  purchases  land  adjoining  to 
Blackacre,  he  cannot,  use  the  said  way  with  carriages'  to  the  land 
adjoining,  for  then  it  may  be  very  prejudicial  to .  my  close;  but  it 
seems,  if  I  will  help  mjsself,  I  must  show  the  special  matter,  and 
that  he  used  it  for  the  land  adjoining.  1  Roll.  Abr.  391. 

■A  way  must  not  be  claimed  as  appendant  or  appurtenant  to  a 
house,  because  it  is  only  an  easement,  and  no  interest.  Yelv.  159. 
But  it  may  be  quasi  appendant  thereto*  and  as  such  pass  by  grant 
thereof.  Cro.  Jac.  190. 

A  man  may  prescribe  for  a  way  from  his  house  through  a  cer- 
tain close;  &c.  to  church,  though  he  himself  has  lands  next  ad- 
joining to  his  said  house,  through  which  of  necessity  he  must  first 
pass  ;  for  the  general  prescription  shall  be  applied  only  to  the 
lands  of  others.  Palm.  387,  388.    2  Roll.  Rep..  397. 

An  ancient  highway  cannot  be  changed  without  an  inquisition 
found  on  a  writ  of  ad  quod  damnum,  that  such^change  will  be  no  pre- 
judice to  the  public  ;  and  it  is  said,  that  if  one  change  a  highway 
without  suGh  authority,  he  may  stoj|  tj^e  new  way  whenever  he 
pleases  :  neither  can  the  king's  subjects,  in  an  action  broughtagainst 
them  for  going  over  such  new  way,  justify  generally,  as  in  acommon 
highway,  but  ought  to  show  specially ,  by  way  of  excuse,  how  the 
old  way  was  obstructed,  and  a  new  one  set  out ;  neither  are  the  in- 
habitants bound  to  keep  watch  in  such  new  way,  or  repair  it,  or  to 
make  amends  for  a  robbery  committed  in  it.  Cro.  Car.  266.  Faugh. 
341.    Yelv.  141.    I  Burr.  465.   1  Hawk.  P.  C.c.  76.  §  3. 

But  it  hath  been  holden,  that  if  a  water,  which  hath  been  an 
ancient  highway,  by  degrees  changes  its  course,  and  goes  over 
different  ground  from  that  whereon  it  used  to  run,  yet  the  high- 
way continues  in  the  new  channel  in  the  same  manner  as  in  the 
old.   22  Ass.  93.    1  Roll.  Abr.  390. 

An  owner  of  land,  over  which  there  is  an  open  road  may  enclose 
it  by  his  own  authority,  but  he  is  bound  to  leave  sufficient  space 
and  room  for  the  road,  and  he  is  obliged  to  repair  it  till  he  throws 
up  the  enclosure.    But  if  he  alter  or  change  the  road  by  the  legal, 
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Course  of  a  writ  of  ad  quod  damnum,  he  is, not  obliged  to  repair  the 
new  road,  .unless  the  jury  impose  such  a  condition  on  him  :  for 
otherwise  it  stands  just  as  it  did  before,  even  though  it  was  at 
first  open  and  should  be  'directed  by  the  jury  to  be  enclosed.  And 
a  private  act  of  parliament  for  enclosing  lands  which  vests  power 
in  commissioners  to  set  out  new  roads  by  their  award,  is  equally 
strong  as  to  these  consequences  as  a  writ  of  ad  quod  damnum. 
See  1  Burr.  456. 

As  to  the  regulation  by  statute,  see  float,  VI.  (A)  9. 

III.  Of  common  right,  the  general  charge  of  repairing  highways 
Hes  on  the  occupiers  of  lands  in  the  parish  wherein  they  lie  ;  but 
it  is  said  that  the  tenants  of  the  lands  adjoining  are  bound  to  scour 
their  ditches.'  1  Roll.  Abr.  39.  March,  26.  1  Vent.  90.  183.  S 
Hen.  VII.  5. 

If.  a  parish  is  part  in  one  county,  and  part  in  another,  and  the 
highways  in  one  county  are  out  of.irepair,  the  whole  parish  shall 
contribute  to  the  repair :  but  there  may  be  an  agreement  be- 
tween the  inhabitants,  that  the  one  shall  repair  one  part,  and  the 
other  the  other  ;  and  such  agreement  is  good  between  themselves,, 
and  for  breach,  the  one  may  have  an  action  upon  the  case  against 
the  other  ;  but  in  indictment  they  shall  take  no  advantage  of  these 
agreements,  for  as  to  the  king  they  are  equally  liable.  1  Mod.  112. 
1  VenU  256.    3  Keb.  301. 

.  A  highway  lying  within  a  parish,  the  whole  parish  is  of  com- 
mon right  bound  to  repair  it:  except  it  appears  that  it  ought,to  be 
repaired  by  some'  particular  person  .either  ratione  tenure,  or  by 
prescription.    1  Vent.  183..  Sty.  163. 

If  a  parish  lie  in  two  distinct  counties,  an  indictment  may  be 
brought  against  that  part  of  'the  parish  in  which  the  ruinous  road 
lies.  4  Burr^  2511.  But  it  must  appear  upon  the  face  of  the  in- 
dictment by  what  right  the  charge  is  laid  upon  the  particular  divi- 
sion of  any  parish,  which  is  in  one  county  only.  5  Burr.  2700 — 
2702.  As  that  they  have  repaired  time  out  of  mind.  Andr.  276, 
Hardw.  259.  and  see  2  Term  Reft.  513. 

But  though  the'  parish  be  obliged  of  common  right  to  repair 
the  highways  in  it,  yet  it  -is  certain,  that  particular  persons  may  be 
bound  to  repair  the  highway,  by  reason  of  enclosure  or  prescrip- 
tion ;  as  where  the  owner  of  lands  not  enclosed  next  adjoining  to 
the  highway,  encloses  his  lands  on  both  sides  of  it  ;  in  which  case 
he  is  bound  to  make  a  perfect  good  way,  and  shall  not  be.  excused 
by  making  it  good  as  it  was  before  the  enclosure,  if  it  were  then  any 
way  defective,  because,  by  the  enclosure,  he  takes  from  the  people 
the  liberty  of  going  over  the  lands  adjoining  to  the  common  track. 
1  Roll.  Abr.  390.    Cro.  Car.  366.    1  Sid.  464.  ' 

Also  it  is  said,  that  if  one  enclose  land  on  one  side,  which  hath 
anciently  been  enclosed  on  the  other  side,  he  ought  to  repair  all 
the  way  ;  but  that  if  there  6e  no  such  ancient  enclosure  on  the 
other  side,  he  ought  to  repair  but  half  the  way.  1  Sid.  464. 

Therefore  if  there  be  an  old  hedge  time  out  of  mind  belonging 
to  A.  on 'the  one  side  of  the  way,  and  having  land  lying  on  the 
other  side,  makes  a  new  hedge,  there  B.  shall  be  Charged  with 
the  whole  repair.  1  &W.464.  2  Keb.  665.  2  Saund.  157.  But  if 
A.  makes  a  hedge  on  the  one  side,  of  the  way,  and  B.  on  the  other. 
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they  shall  be  chargeable  by  moieties.  1  Sid.  464.  2  Keb.  665.  But 
it  seems  clear,  that  wherever  a  person  makes  himself  liable  to 
repair  a  highway  by  reason  of  enclosure,  that  by  throwing  of  it 
Open  again,  he  thereby  frees  himself  from  the  burthen  of  any  fu- 
ture reparation.    2  Saund.  160.    See  ante,  II. 

In  a  writ  of  ad  quod  damnum,  and  inquisition  found  thereupon, 
after  the  person  hath  once  made  the  road,  (and  JV.  B.  it  is  not 
necessary  the  whole  new  roapl  should  go  through  his  own  soil,} 
the  parishioners  ought  to  keep  it  in  repair :  because  being  dischar- 
ged from  repairing  the  old  road,  no  new  burthen  is  laid  upon  them ; 
their  labour  is  only  transferred  from  one  place  to  another.  But  if 
the  new  road  lies  in  another  parish,  the  person  who  sued  out  the 
writ,  and  his  heirs,  ought  to  keep  it  in  repair,  because  the  inhabit- 
ants of  the  other  parish  gaining  no  benefit  from  the  old  road  be- 
ing taken  away,  it  would  be  imposing  a  new  charge  upon  them, 
for  which  they  enjoyed  no  compensation.  3  Atk.  772. 

Particular  persons  may  be  hound  to  repair  a  highway,  by  pre- 
scription, or  in  respect  of  enclosure  of  the  land  wherein  the  road 
lies  ;  and  it  is  said,  that  a  corporation  aggregate  may  be  charged 
l>y  a  general  prescription,  that  it  ought  and  hath  used  to  do  it, 
without  showing  any  consideration  in  respect  whereof  they  had 
used  to  do  it,  because  such  a  corporation  never  dies,  neither  is  it 
any  plea,  that  they  have  done  it  out  of  charity  ;  but  it  is  said,  that 
such  a  general  prescription  is  not  sufficient  to  charge  a  private 
person,  because  no  man  is  bound  to  do  a  thing  which  his  ancestors 
have  done,  unless  it  be  for  some  special  reason  ;  as  having  lands 
descended  to  him  holden  by  such  service,  &c.  but  it  seems,  that  an 
indictment  charging  a  tenant  of  lands  in  fee  with  having  used  of 
right  to  repair  such  a  way  ratione  tenures  terra  sua,  without  add- 
ing that  his  ancestors,  or  those  whose  estates  he  hath,  have  so 
done,  is  sufficient,  for  it  is  implied.  27  Ass,  8.  27  Ediv.  IV.  38* 
Bro,  Prescription,  49.  70.  Keilw.  52.  a.  Latch,  206.  1  HatvL 
P.  C.  c.  76.  §  5—8. 

And  it  seems  certain  in  all  those  cases,  whether  a  private  person 
he  bound  to  repair  a  highway  by  enclosure  or  prescription,  that  the 
parish  cannot  take  advantage  of  it  on  the  general  issue,  but  must 
plead  it  specially  ;  that  therefore,  if  to  an  indictment  against  the 
parish  for  not  repairing  a  highway,  they  plead  not  guilty,  this  shall 
be  intended  only  that  the  ways  are  in  repair,  but  does  not  goto  the 
right  of  reparation.    1  Mod.  112.    3  Keb*  301.    I  Vent.  256. 

At  common  law  it  is  said,  that  all  the  county  ought  to  make 
good  the  reparations  of  a  highway,  where  no  particular  persons 
are  bound  to  do  it ;  by  reason  the  whole  county  have  their. ease 
and  passage  by.  the  said  way.  Co.  Rep,  13.  By  the  ancient  com- 
mon law,  villages  are  to  repair  their  highways,  and  may  be  pu- 
nished for  their  decay ;  and  if any  do  injure  or  straighten  the  high- 
way, he  is  punishable  in  the  king's  bench,  or  before  justices  of 
the  peace' in  the  court-leet,  &c.  27  Ass.  63.  Cromp.  Jurisd.  76. 
See  post,  V. 

As  to  private  ways.— If  one  grants  a  way,  and'  afterwards  digs 
trenches  in  it  to  my  hindrance,  I  may  fill  them  up  again.  But 
if  away  which  a  man  has,  becomes  not  passable,  or  becomes  very 
bad,  by  the  owner  of  the  land  tearing  it  up  with  his  carts,  so  that 
the  same  be  filled  with  water,  yet  he  who  has  the  way  cannot  dig 
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the  ground  to  let  out  the  water,  for  he  has  no  interest  in  the,  soil. 
Godb.  52,  53.  But  in  such  case  he  may  bring  his  action  against 
the  owner  of  the  land  for  spoiling  the  way,  or  perhaps  he  may  go 
x>ut  of  the  way,  upon  the  land  of  the  wrongdoer,  as  near  to  the 
bad  way  as  he  can.  But  where  a  private  way  is  spoiled  by  those 
who  have  a  right  to  pass  thereon,  and  not  through  the  default  of  the 
owner  of  the  land,- it  seems  that  they  who  have  the  use  and  benefit 
of  the  way  ought  to  repair  it,  and  not  the  owner  of  the  soil,  unless 
he  is  bound  thereto  by  custom  or  special  agreement.  2  Burr.  382. 

In  an  action  on  the  case  for  not  repairing  a  private  road  leading 
through  the  defendant's  close,  it  is  sufficient  to  allege  that  the  de- 
fendant, as  occupier  of  the  close,  is  bound  to  repair.  3  Term  Rep* 
766. 

For  further  matter,  as  to  repairs  of  highways,  see  post)  VL 
(A)  2,  3.  6. 

IV.  It  is  clearly  agreed  to  be  a  nuisance  to  dig  a  ditch,  t)r  make 
a  hedge  across  the  highway,  or  to  erect  a  new  gate,  or  to  lay  logs 
of  timber  in  it,  or  generally  to  do  any  other  act  which  will  render  it 
less  commodious.  Kitch.  34.  1  Hawk.  P.  C.  c.  76.  §  48.  Also 
it  is  a  nuisance  for  an  heir,  (and  for  which  he  may  be  indicted,  to 
continue  an  encroachment,  or  other  nuisance  to  a  highway  begun 
by  his  ancestor,  because  such  continuance  thereof  amounts,  in  the 
Judgment  of  law,  to  a  new  nuisance.  1  Hawk.  P.  C.  c.  76.  §  61, 
Also  it  is  agreed,  that  it  is  no  excuse  for  him  who  lays  logs  in  the 
highway,  that  he  laid  them  only  here  and  there,  so  that  the 
J>eople  might  have  a  passage  through  them  by  windings  and 
turnings.    2  Poll.  Abr.  137.    1  Hawk.  P.  C.  c.  76.  §  49* 

It  is  a  nuisance  to  suffer  the  highway  to  be  incommoded  by 
reason  of  the  foulness,  Sec.  of  the  adjoining  ditches,1  or  by  boughs 
of  trees  hanging  over  it,  &c.  And  it  is  said  that  the  owner  of 
land  next  adjoining  to  the  highway,  ought  of  common  right  to 
scour  his  ditches  ;  bjit  that  the  owner  of  land  next  adjoining  to 
.such  land,  is  not  bound  by  the  common  law  so  to  do  without  a 
special  prescription  ;  also  it  is  said,  that  the  owner  of  trees  hang- 
ing over  a  highway,  to  the  annoyance  of  travellers,  is  bound  by 
the  common  law  to  lop  them  ;  and  it  is  clear  that  any  'other  per- 
son may  lop  them,  so  far  as  to  avoid  the  nuisance.  8  Hen.  VII.  5.  a. 
Kitck.  34.    Dalt.  cap.  26.    1  Hawk.  P.  C.  c.  76.  §  52. 

But  it  is  no  nuisance  for  an  inhabitant  of  a  town  to  unlade  billets, 
&c.  in  the  street  before  his  house,  by  reason  of  the  necessity  of 
the  case,  unless  he  suffer  them  to  continue  there  an  unreasonable 
time.    2  Roll.  Abr.  1 37.  265. 

Any  one  may  justify  pulling  down  or  otherwise  destroying  a 
common  nuisance,  as  a  new  gate  or  house  erected  in  a  highway  ; 
and  it  hath  been  holden,  that  there  is  no  need,  in  pleading  such 
justification,  to  shew  that  as  little  damage  was  done  as  might  be. 
2  Poll.  Abr.  144.    Cro.  Car.  184.  1  Jones,  221.  2  Salk.  458. 

Though  all  nuisances  are  punishable  by  indictment  with  fine 
and  imprisonment,  it  is  said  that  One  convicted  of  a  nuisance  to 
the  highway,  may  be  commanded  by  the  judgment  to  remove  it  at 
his  own  costs,  &c.  2  Roll.  Abr.  84.  1  Hawk.  P.  C.  c.  75.  §  14. 
See  2  Stra.  686. 

A  gate  erected  in  a  highway  is  a  common  nuisance,  because  it 
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interrupts  the  people  in  that  free  and  open  passage,  which  they  be- 
fore enjoyed  and  were  lawfully  entitled  to  ;  but  where  such  a. 
gate  has  continued  time  out  of  mind,  it  shall  be  intended  that  it 
was  set  up  at  first  by  consent,  on  a  composition  with  the  owner  of 
the  land  on  the  laying  out  of  the  road,  in  which  case  the  people 
had  never  any  right  to  a  freer  passage  than  what  they  still  enjoy.  1 
Hawk.  P.  C.  c.  75.  §  9.  If  one  has  a  private  way  without  a  gate, 
and  a  gate  is  hung  up,  an  action  on  the  case  lies,  for  the  party 
hath  not  his  way  as  he  had  before.    Litt.  Rep.  267. 

See  further,  as  to  nuisances  in  highways,  post>  V.  and  of  their 
punishment  by  statute,  post,  VI,  (A)  4.  / 

V.  As  to  the  general  doctrine,  with  respect  to  indictments,  8cc. 
upon  this  subject,  Mr.  Serjeant  Hawkins  has  laid  down  the  following 
rules : 

First,  That  it  is  safe  in  every  such  indictment  to  show  both  the 
place  from  which,  and  also  the  place  to  which,  the  way  supposed 
to  be  out  of  repair  doth  lead;  yet  exceptions,  for  want  of  such  cer- 
tainty, have  sometimes  been  disallowed.  (See  4  Burr.  209 1 .  Lucash 
383.)  However  it  seems  certain,  that  ,there  is  no  necessity  to 
show  that  a  highway  leads  to  a  market-town,  because  every  high- 
way leads  from  town  to  town.    1  Hawk,  P.  C.  c.  76.  §  86. 

An  indictment  against  the  parish  of  B,  for  not  repairing  a  road 
leading  from  A.  to  B.  is  exclusive  of  B.  and  therefore  bad;  and  it 
is  not  aided  by  a  subsequent  allegation  that  a  certain  part  of  the 
same  highway,,  situate  in  B.  is  in  decay,  &c.  3  Term  Rep,  513. 
See  1  H.  Black.  Rep.  351.  that  in  pleading  a  public  highway  it  is 
not  necessary  to  state  any  termini.  So  in  an  indictment  for  a  nui- 
sance in  a  highway,  it  is  not  necessary  to  mention  the  termini,  Stra. 
44.* 

2dly.  That  it  is  necessary  in  every  such  indictment  expressly  to 
show  in  what  place  the  nuisance  complained  of  was  done  ;  for  which 
cause  an  indictment  for  stopping  a  way  at  B¥  leading  from  D.  to 
C.  is  not  good ;  for  it  is  impossible  that  a  way  Reading  from  D. 
should  be  in  D.,  and  no  other  place  is  alleged.  1  Hawk.  P.  C.  c, 
76.  §  87. 

So  also  in  a  presentment,  the  highway  must  be  alleged  to  lie  in 
the  parish,  otherwise  the  parish  is  not  bound  to  repair.  Cowp.  111. 
Stra.  181.  But  if  there  be  two  vills  in  a  parish,  it  is  not  neces- 
sary, in  an  indictment  for  a  nuisance,  to  show  in  which  vill  the 
nuisance  lies.    Say.  119. 

3dly.  That  every  such  indictment  ought  also  certainly  to  show 
to  what  part  of  the  highway  the  nuisance  did '  extend^ /as  by  showing 
how  many  feet  in  length,  and  how  many  feet  in  breadth  it  con- 
tained ;  or  otherwise  the  defendant  will  neither  know  of  the  cer- 
tainty of  the  charge,  against  which  he  is  to  make  his  defence^ 
neither  will  the  court  be  able,  from  the  record,,  to  judge  of  the 
greatness  of  the  offence,  in  order  to  assess  a  fine  auswerable  there- 
unto; and  upon  this  ground  it  hath  been  adjudged,  that  an  indict- 
ment for  stopping  a  certain  part  of  the  king's  highway  at  K.  is  bad 
for. the  uncertainty  thereof.  Also  it  hath  been  resolved,  that  the 
place  wherein  such  a  nuisance  is  alleged,  is  not  sufficiently  ascer- 
tained in  such  an  indictment,  by  showing  that  it  contained  so  many 


HIGHWAY  V. 


281 


feet  in  length,  and  so  many  in  breadth,  by  eatirndtion.  i  Hawk.  P.  C. 
c.  76.  §  88. 

An  indictment  for  a  nuisance  in  laying  soil  in  a  highway  is  not' 
bad  for  want  of  the  length  and  breadth  of  the  nuisance  being  set 
out.  Say.  98.  Nor  for  anuisance  in  digging  two  grips  or  ditches 
in  a  common  footway.  Say.  197.  Nor  for  a  nuisance,  that  a  cer- 
tain highway  and  bridge  are  in  a  ruinous  condition.    Say.  301. 

4thiy.  That  every  such  indictment  must  show,  that  the- way 
wherein  a  nuisance  is  alleged,  is  a  common  highway;  for  which 
cause  it  hath  been  resolved,  that  an  indictment  for  a  nuisance  to  a 
horseway,  without  adding  that  it  was  a  highway,  is  bad ;  and  upon 
the  same  ground  it  seemeth  also,  that  an  indictment  for  a  nuisance 
to  a  common  footway  to  the  church  of  D.  for  all  the  parishioners 
of  D.  is  not  good ;  yet  it  seems,  that  if  those  last  words,  viz.  for 
all  the  parishioners  of  D.  had  been  omitted,  such  an  indictment 
might  be  maintained.  See  1  Hawk.  P.  C.  c.  76.  §  89. 
*  5thly.  That  it  is  not  safe  in  an  indictment  against  a  common 
person  for  not  repairing  a  highway,  which  he  ought  to  have  done 
in  respect  of  the  tenure  of  certain  lands,  "barely  to  say  that  he  was 
bound  to  repair  it  ratione  tenure  terra,  without  adding  sua.  Also 
it  is  said,  that  in  an  indictment  against  a  bishop,  8cc.  for  not  re- 
pairing a  highway,  in  respect  to  certain  lands,  it  ought  to  be 
shown  in  what  capacity  he  ought  to  repair  it,  because  otherwise  it. 
cannot  be  known  in  what  capacity  the  process  is  to  be  awarded 
against  him.    1  Hawk.  P.  C.  c.  76.  §  90. 

If  a  man  be  charged  to  repair  ratione  tenure,  he  may  throw  it 
upon  the  parish  by  the  general  issue.  Stra.  184.  And  it  hath 
been  held  upon  consideration,  tl^at  ratione  tenure  is  sufficient  with- 
out sue.  Stra.  187.  Hawkins  positively  states1  that  the  defendant 
ought  not  to  plead  quod  non  debuit  refiarare^  without  showing  who 
ought.  Hawk.  P.  C.  c.  76.  §  94.  cites  1  Sid.  140,  Carth.  213.  11 
Mod.  273.    12  Mod.  13. 

6thly.  That  in  every  such  indictment  the  fact  alleged  against 
the  defendant  must  be  expressed  in  such  firofier  terms,  that  it 
may  clearly  appear  to  the  court  to  have  been  a  nuisance ;  and  for 
this  cause  it  hath  been  resolved,  that  a  presentment  for  diverting 
a  highway  is  not  good,  because  a  highway  cannot  be  divertedy  but 
must  always  continue  in  the  same  place  where  it  was,  howsoever  it 
be  obstructed,  and  a  new  way  made  in  another  place.  See  1 
Hawk.  P.  C.  c.  76.  §  91. 

It  hath  been  resolved,  that  an  indictment  against  a  man  for  stop- 
ping a  highway  in  his  own  land,  is  good,  without  laying  the  of- 
fence done  vi  et  armis.  Also  it  is  said,  that  a  presentment  that 
a  highway  in  such  a  place  is  decayed  by  the  default  of  the  inha- 
bitants of  such  a  town,  is  good,  without  naming  any  person  in  cer- 
tainty. But  it  hath  been  adjudged,  that  an  indictment  against  par-" 
ticular  persons  must  specially  charge  them  every  one  j  for  which 
it  hath  been  resolved,  that  an  indictment  against  several  for  not  re- 
pairing their  streets,  that  they,  et  eorum  uterque,  did  not  repair 
them,  is  not  good.    See  1  Hawk.  P.  C.  c.  76.  §  92. 

Upon  an  indictment  for  not  repairing  a  highway,  if  the  defend- 
ant produces  a  certificate  before  trial,  that  the  way  is  repaired,  he 
shall  be  admitted  to  a  fine  :  but  after  verdict,  the  certificate  is  too 
late,  for  then  he  must  have  a  constat  to  the  sheriff,  who  ought  to 
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return  that  the  way  is  repaired,  because  the  Verdic^  which 
is  a  record,  must  be  answered  by  a  record.  Raym.  215,  And 
where  the  defendants,  indicted  for  not  repairing  a  common 
footway,  confessed  the  indictment,  and  submitted  to  a  fine  ;  it  was 
held,  that  the  matter  was  not  ended  by  their  being  fined;  but  that 
writs  of  distringas  shall  be  awarded  in  infinitum,  till  the  court  of 
B.  R.  is  certified  that  the  way  is  repaired,  as  it  was  when  it  was 
at  best ;  but  the  defendants  are  not  bbund  to  put  it  in  better  repair 
than  it  has  been  time  out  of  mind-  1  SalJe.  358.  6  Mod.  163.  If 
a  defendant  hath  made  a  highway  as  good  as  it  is  capable  of  being 
made,  it  was  said,  in  an  extraordinary  case,  this  shall  not  discharge 
him  on  an  information  against  him,  though  it  may  be  a  mitigation 
of  his  fine.  3  Salk.  183.  Also  it  is  no  excuse  for  the  inhabitants 
of  a  parish  indicted  at  common  law,  for  not  repairing  the  high- 
ways, that  they  have  done  the  work  required  by  statute ;  for  the 
statutes  are  made  in  aid  of  the  common  law;  and  when  the  statute 
work  is  not  sufficient,  rates  and  assessments  are  to  be  made.  Dalt. 
c.  26. 

It  is  said,  that  if  the  right  or  title  to  repair  such  ways  come  in 
question,  upon  suggestion  and  affidavit  made  thereof,  a  certiorari 
may  be  had  to  remove  the  indictment  into  B.  R. 

A  person  may  be  indicted  for  not  repairing  a  house  standing 
upon  a  highway,  which  is  ruinous,  and  like  to  fall  down,  to  the 
danger  of  travellers,  whatever  be  his  tenure,  which  in  such  case 
is  not  material.    1  Salk,  357. 

If  there  be  a  common  footway  through  a  close  by  prescription^ 
and  the  owner  of  the  close  ploughs  up  the  way,  and  sows  it,  ajul 
lays  thorns  at  the  side  of  it,  passengers  may  go  over  another  foot- 
way, in  the  same  close,  without  being  trespassers.  Yelv.  142. 
And  if  a  highway  is  not  sufficient,  any  passenger  may  break  down 
the  enclosure  of  it,  and  go  over  the  land,  and  justify  it  till  a  suffi- 
cient way  is  made.    3  Salk.  .182. 

Erecting  a  gate  cross  a  highway,  though  not  locked,  but  opening 
and  shutting  at  pleasure,  is  esteemed  a  nuisance  ;  for  it  is  not  so 
free  and  easy  a  passage,  as  if  there  had  been  no  gate :  and  the 
usual  way  of  redressing  nuisances  of  this  kind  is  by  indictment; 
but  every  person  may  remove  the  nuisance  by  cutting  or  throw- 
ing it  down,  if  there  be  occasion  so  to  do;  and  it  hath  been  held, 
that  though  there  are  many  gates  across  highways,  they  must  be 
anciently,  set  up  and  it  shall  be  intended  by  license  from  the 
king  upon  the  writ  of  ad  quod  damnum.  Cro.  Car.  184.  See  ante,  IV. 

VI.  In  Scotland,  by  the  acts  1669,  c.  16.  1670,  c.  9.  1686,  c.  8. 
justices  of  peace  are  empowered  to  regulate  highways,  bridges* 
and  ferries :  they  may  call  out  tenants,  cotters,  and  servants  six. 
days  in  the  year  to  work  on  the  highways,  and  they  may  assess  the 
county,  not  exceeding  \0s.  for  every  100/.  of  valued  rent.  By  the 
last  of  these  acts,  the  commissioners  of  supply  were  joined  with 
tfie  justices:  and  by  stat.  11  Geo.  III.  c.  53.  two  general  meet- 
ings shall' be  held  annually  of  the  justices  and  commissioners  on 
the  business  of  the  highways  :  the  first  on  the  day  when  the  com- 
missioners are  directed  to  meet  for  assessing  the  land  tax,  and  the 
second  on  the  day  when  the  freeholders  assemble  at  their  Michael- 
mas  head  court. 
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The  system  of  statute  law  in  England  shall  be  considered  under 
the  following  divisions : 


(A)  Of  Highways. 

1.  The  Statute  Duty'. 

2.  Assessment  of  Rates  and  other  Funds  for  the  Repair  of 

•  Highways. 

3.  Of  the  Appointment  of  the  Surveyor,  and  his  Duty. 
4:  Of  Nuisances"  by  Statute. 

5.  The  Number  of  Horses  in  Carriages. 

6.  Of  presenting  Highways. 

7.  Of  levying  Assessments-,  Penalties,  and  Forfeitures;  and 

other  general  Provisions  to  enforce  the  Execution  of  the 
Act. 

8.  Of  Defendants  in  Actions  on  the  Statutes. 

9.  Of  changing  and  enlarging  Highways* 

1.  By  stat.  13  Geo.  III.  cv78.  §  34.  which  repeals  and  consoli- 
dates the  provisions  of  all  former  statutes  on  this  subject,  occu- 
piers of  50/.  a  year,  keeping  a  team  of  three  horses,  shall  send 
the  same  and  two  men  to  do  statute  duty  for  six  days  in  the  year. 
And  so  for  another,  six  days  in  every  year  for  every  further  50/. 
a  year.  So  also  every  person  who  shall  occupy  50/.  in  any  other 
parish  than  where  he  resides.  Every  person  ^occupying  50/.  a 
year,  but  not  keeping  a  team,  shall  send  a  team  ;  a  person  not  keep- 
ing a  team,  but  occupying  under  50/.  a  year,  either  where  he  does 
or  does  not  reside,  to  pay  the  surveyor,  in  lieu  of  duty,  for  every 
20s.  a  year,  Id,  for  every  day's  duty.  A  person  keeping  a  team, 
and  not  occupying  30/.  a  year,  shall  only  send  one  man  with  the 
team. 

Lands  suffered  to  lie  fresh,  neither  occupied  or  let,  are  liable 
to  the  performance  of  the  duty ;  to  be  satisfied  by  their  owners. 
Palm.  389. 

The  livings  of  the  clergy  are  liable  as  other  estates.  Wats.  40. 
2  Inst.  784. 

Whoever  shall  keep  a  cart  and  horse,  and  not  a  team,  shall 
send  the  same  and  one  labourer,  or  pay  the  composition,  at  the 
option  of  the  surveyor.  A  person  keeping  a  coach  or  carriage, 
and  no  team,  and  not  occupying  50/.  a  year,  shall  pay  Is.  a  day  for 
each  horse,  or  the  composition  beforementioned,  at  the  option  of 
the  surveyor.  If  the  carriages  required  are  not  necessary,  the 
own£r  shall  send  three  men,  or  pay  4s.  6d.  The  labourers  shall 
furnish  themselves  with  proper  instruments  for  the  statute  labour; 
and  shall,  with  the  teams,  &c.  work  eight  hours  a  day.  If  per- 
sons do  not  send  a  sufficient  labourer  besides  the  driver,  or  if  the 
labourers  disobey  the  surveyor,  he  may  discharge  them,  and  re- 
cover the  forfeiture  against  the  master,  as  he  might  in  case  none 
had  been  sent  at  all.   §  35. 

A  stand-cart  and  one  horse  to  be  reckoned  half  a  team ;  a  cart 
and  two  horses  as  two-thirds.  And  if  the  duty  require  it,  the  sur- 
veyor may  order  it  to  be  performed  with  a  wagoii.    §  36. 

The  surveyor  shall  give  four  days*  notice  to  the  occupiers,  &c. 
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of  the  statute  duty  required,  and  the  days  when.  (See  Ld.  Rayrt, 
858.)  Persons  making  default  in  sending  the  team  and  men*  to 
forfeit  10«. — in  sending  cart,  horse,  and  man,  3*. — in  sending  cart, 
horse,  and  two  men,  Ss. — in  sending  a  labourer,  Is.  6d. — Thefor^ 
feitures  to  be  applied  to  the  highways ;  the  surveyor  to  be  im- 
partial.   §  37. 

The  statute  iluty  may  be  compounded  for1,  as  the  justices  shall 
flirect.  §  38.— And  see  34  Geo.  III.  c.  74.  §  2,  3,  4.  and  44  Geo. 
III.  c.  52.  §  2.  as  to  the  assessment  and  amount  of  such  composi- 
tion. 

Justices  may  exempt  poor  persons  from  payment  of  the  rates, 
and  may  direct  team-duty  to  be  performed  in  kind — and  order 
labourers  to  perform  six  days'  statute  duty,  on  payment  of  the 
usual  wages.    34  Geo.  III.  c.  74.  §  5,  6. 

Justiqes  of  cities,  corporations,  &c.  are  to  execute  this  act 
within  their  jurisdictions.    13  Geo.  III.  c.  78.  §  54. 

If  a  necessity  should  arise  in  any  particular  place  the  justice* 
may  supersede  the  liberty  of  compounding,  and  order  the  statute 
duty  to  be  performed  in  kind  ;  and  lots  shall  be  drawn  which  of 
the  inhabitants  shall  so  perform  it.    §  39. 

The  justices  may  mitigate  the  composition,  where  part  of  the 
land  occupied  lies  in  another  parish.    §  40. 

Sect.  41.  settles  the  manner  in  which  the  surveyors  shall  give  - 
notice  of  the  time  and  place  for  compounding,  and  how  such  com- 
positions shall  be  paid. 

Where  a  draught  or  plough  is  kept,  and  no  carriage,  Is.  shall  be 
paid  for  every  horse  or  pair  of  oxen .    §  42. 

The  inhabitants  may  appoint  three  separate  months  in  the  year 
for  seed-time,  hay,  and  corn-harvest,  in  which  no  statute  duty  shall 
be  performed.    §  43. 

The  stat.  13  Geo.  III.  c.  84.  §  58.  empowers  the  justices  in  spe- 
cial sessions,  to  apply  the  funds  of  tumfiike  roads  in  aid  of  the  sta- 
tute duty  on  highways. 

By  stat.  30  Geo.  If.  c.  25.  §  23.  persons  serving  in  the  militia 
are  exempted  from  statute  duty  during  their  service. 

The  performance  of  this  statute  duty  is  no  answer  to  an  in- 
dictment for  not  repairing.    Dale.  c.  26. 

The  inhabitants  of  a  parish  into  which  a  road  is  turned  by  turn- 
pike trustees  are  not  bound  to  do  statute  work  thereon.  1  Black. 
603.. 

2.  The  sessions  may  order  a  rate  not  exceeding  6d.  in  the 
fyound,  to -defray  the  expenses  of  procuring  materials,  &c.  for  the 
repairs.    Stat.  13  Geo.  III.  c.  78.  §  30. 

»  If  the  funds  are  exhausted,  and  they  and  the  labour  appointed 
by  the  act,  are  insufficient  to  keep  the  highways  in  sufficient  ffe- 
pa*r,  the  sessions  may  cause  an  equal  assessment  for  that  pur- 
pose, provided  the  said  rate  of  6d.  and  this  assessment^  do  not  ex- 
ceed 9d.  jier  pound.    §  45,  46. 

Feoffees  or  trustees  of  lands  granted  for  the  repair  of  high- 
ways, shall  let  them  to  the  best  advantage,  and  the  sessions  may 
inquire  into  the  management  thereof.    §  52. 

3.  -,Qf  the  afifiointment  of  the  surveyor.  By  the  said  stat.  13 
Geo.  III.  c.  78.  §  1.  the  officers  and  parishioners  shall  assemble 
yearly  on  22d  of  Sefitember}  at  1 1  in  the  morning,'  when  the  ma- 
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jerity  shall  make  a  list  of  ten  parishioners,  each  possessing  a  real 
estate  of  10/.  a  year,  or  renting  30/.  or  worth  10G£  personally.  If 
a  sufficient  number  of  this  description  cannot  be  found,  the  defi- 
ciency shall  be  supplied  by  the  most  able  inhabitants.  Within 
three  days  after,  the  constable  shall  send  a  copy  of  the  list  to  the 
justice  of  the  division,  and  the  original  list  to  the  special  sessions 
after  Michaelmas  session ;  and  give  notice  to  the  persons  named, 
to  appear  at  the  session  and  accept  the  office  of  surveyor,  (if  ap- 
pointed,)  or  show  cause  to  the  contrary.  The  justices,  at  such 
special  sessions,  shall  appoint  one,  two,  or  more  surveyors  from 
the  said  list,_  preferring  such  as  are  qualified,  which  shall  be  noti- 
fied to  the  persons  chosen,  who  shall  be  surveyors  fqr  the  next 
year..  If  any  named  in  the  list  refuse  to  serve,  they  shall  forfeit 
51.  And  the  justices  may  appoint  inhabitants  of  the  county  living 
within  three  miles  of  the  parish,  who,  on  refusal,  shall  forfeit  50s. 
A  surveyor  serving  one  year,  shall  be  exempt  for  the  three  fol- 
lowing. If  no  list  is  returned,  or  the  person  appointed  refuses  to 
serve,  two  justices  at  special  session  may  appoint  a  surveyor,  with 
a  salary  to  be  paid  from  the  forfeitures,  but  not  to  exceed  one 
eighth  of  the  6d.  rate.  The  justices  may  order  the  collector  to 
return  an  account  of  the  said  assessment.  Officers  neglecting 
their  duty  to  forfeit  40s. 

It  seems  that  the  presence  of  the  parish  officers  is  not  absolute- 
ly essential  to  the  legality  of  the  meeting,  provided  it  is  in  other 
respects  fair  and  regular.  4  Burr.  2454.  More  surveyors  than 
one  are  comprehended  under,  and  understood  by,  the  word  survey* 
or  in  this  act.  See  sect.  5.  of  the  act.  If  the  list  has  been  im- 
properly procured,  the  justices  may  reject  it.    4  Burr,  2454. 

The  magistrates  are  not  bound  to  appoint  surveyors  out  of  the 
lists  returned,  if  in  their  opinion  the  persons  named  are  not  qua- 
lified ;  but  they  may  appoint  other  persons  of  the  parish  who  are 
qualified.  7  Term  Refi.  K.  B.  1 69.  If  they  omit  to  appoint  at 
the  first  special  sessions,  they  are  bound  to  appoint  at  a  subsequent 
special  sessions.    4  East's  Refi.  142. 

-  Where  a  surveyor  with  a  salary  is  appointed,  the  justices  shall  also 
appoint  an  assistant,  who  shall  forfeit  50*.  on  refusal  to  serve,  and 
another  be  appointed,  liable  also  to  50s.  for  refusing;  and  they  may 
then  appoint  one.  with  a  salary.  An  assistant  serving  one  year 
shall  not  be  appointed  again  for  three  years,  without  his  own 
consent,    13  Geo.  III.  c.  78.  §  2. 

The  surveyor  shall  give  security  by  bond,  if  required.    §  3. 

By  §  5.  it  is  provided,  that  two  parts  in  three  of  the  parishion- 
ers assembled,  may  recommend  a  surveyor,  with  a  salary,  to  the 
justices ;  and  if  the  surveyor  dies  or  becomes  incapable,  during  the 
interval  of  the  sessions,  two  justices  may  appoint  a  person  to  of- 
ficiate until  the  session. 

The  salaries  of  surveyors  in  cities,  &c.  must  be  approved  by 
two  thirds  of  the  parishioners.    §  54. 

As  to  the  surveyor's  duty.  By  §  4.  of  the  same  act,  the  assist- 
ant shall  obey  the  surveyor,  and  account  to  him  for  money  received, 
under  forfeiture  of  double  the  amount ;  and  for  any  neglect  he 
shall  forfeit  not  more  than  51.  nor  less  than  40s.  at  the  discretion 
of  the  justices.  The  surveyor  is  to  draw  on  the  assistant  for  sums 
of  40*.  or  upwards 
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Surveyors  shall  view  the  highways,  and  give  notice  to  remove 
obstructions  or  encroachments  by  hedges,  &c.  and  if  not  remedied 
within  twenty  days,  the  surveyor  may  do  it  at  the  charge  of  the 
party  offending,  who  shall  also  forfeit  Id.  per  foot.  §  12.  and  see 
fiost,  4. 

The  surveyor  shall,  upon  oath,  inform  two  justices  of  all  high- 
ways, bridges,  &c.  repairable  by  tenure,  which  are  out,  of  repair  | 
and  if  they  are  not  repaired  on  notice  to  the  persons  chargeable, 
they  shall  be  presented  at  the  sessions.  §  23.  See  1  Black.  602. 
and  post,  6. 

Justices  at  special  sessions  may  order  which  of  the  highways 
sjiall  be  first  repaired.    §  25. 

Sect.  26.  directs  how,  where,  and  in  what  manner  the  surveyor 
shall  erect  direction  posts  in  cross  roads,  &c 

Sect.  27  and  28.  state  where  and  in  what  manner  the  surveyor 
may  get  materials  for  the  repairs ;  and  §  29.  how  materials  shall 
be  obtained,  in  enclosed  land,  where  there  are  not  sufficient  waste 
lands  within  the  parish.  As  to  this  latter,  see  1  Burr.  382.  The* 
surveyor  enabled  to  contract.   §  50. 

The  surveyor  is  to  fence  off  all  pits  and  holes  made  in  digging 
materials,  on  forfeiture  of  10s.  and  on  neglect  after  notice,  from 
40s.  to  10/.  §  31.  Materials  dug  for  the  use  of  a  different  parish 
than  that  in  which  they  lie,  shall  be  removed  only  between  the  1st 
of  April  and  1st  of  November,  or  in  a  hard  frost.   §  32. 

The  penalty  for  damaging  bridges,  mills,  ficc.  between  20s.  and 
51,  at  the  discretion  of  the  justices.   §  33. 

Sect.  48.  directs  in  what  manner  the  surveyor  or  his  executors, 
Sec.  shall  keep  his  accounts,  which  are  to  be  examined  at  a  vestry* 
afterwards  by  a.  justice,  and  further,  if  necessary,  at  a  special  ses* 
sions.    See  2  Burr.  746. 

Surveyors  neglecting  their  duty,  shall  forfeit  between  10s.  and 
5/.  at  the  discretion  of  the  justices.    §  50. 

If  the  surveyor  receives  money  due  to  the  turnpike  Toads,  he 
shall  pay  it  to  the  treasurer,  and  how  it  is  to  be  applied.  §  44. 

4.  By  the  said  stat.  13  Geo,  III.  c.  78.  §7.  the  surveyor  shall  give 
ten  days*  notice  to  the  landholders  next  adjoining  the  road  to  cut 
and  prune  their  hedges,  and  upon  default,  the  justices  may  order 
the  same  to  be  done  ;  and  if  such  order  is  not  complied,  with,  in 
ten  days,  the  surveyor  shall  cut  and  prune  at  the  expense  of  the 
owner  of  the  land,  who  shall  pay  over  and  above  2s.  for  every  24 
feet  of  hedge,  and  2s.  for  every  tree ;  and  see§  12.  of  thisactmen- 
tioned  under  the  last  head. 

The  landholder  shall  make  proper  ditches  and  drains,,  and  keep 
them  properly  scoured  and  in  repair,  on  pain  of  10s.  §  8.  j  anit 
where  the  old  ditches  are  not  sufficient,  the  surveyor  shall  order 
new  ones  to  be  made.    §  14. 

No  small  tree,  or  bush  whereby  a  man  may  lurk,  shall  stand 
within  200  feet  of  a  highway.  See  stat.  Winchester,  (13  Ednv.  I. 
st.  2.)  c.  5.  which  was  repealed  by  7  Geo.  III.  c.  42.  but  revived  by 
8  Geo.  III.  c.  5.  §  3. 

Sect.  13.  of  the  said  aet»  13  Geo.  III.  c.  78.  directs  the  season  in 
which  hedges  shall  be  pfuned  and  trees  felled. 

No  tree,  bush  or  shrub,  shall  grow  within  15  feet  from  the  cen- 
re  of  any  highway,  unless  for  ornament?  &c.  §  6. 
1 
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Whoever  shall  lay  any  stone,  timber,  &c.  in  a  highway  for  five 
days,  so  as  to  obstruct  or  injure  the  same,  shall  forfeit  10*.  §  9. ;  and 
if  not  removed  within  five  days  after  notice  by  the  surveyor,  it 
shall  be  sold,  §  10.  Obstructions  by  carriages,  unless  for  a  rea- 
sonable time  to  unload,  forfeit  10*.   §  1 1. 

Penalty  for  encroaching  upon  highways  40s.  and  the  encroach- 
ment may  be  taken  down  by  the  surveyor.  §  64. 

No  ale-houses  suffered  on  bridges  where  tolls  are  kept,  on  pe- 
nalty of  5/.  §-63. 

Penalty  for  damaging  banks,  causeys,  mile-stones^  &c.  from 
10s.  to  51.  or  commitment  to  the  house  of  correction.  §  53. 
[The  same  provisions  are  made  as  to  turnpike  roads  by  13  Geo. 
III.  c  84.] 

5.  The  number  of  horses  in  the  several  carts  and  wagons,  with 
wheels  of  various  breadth,  is  settled  by  §  56.  of  the  said  stat.  13 
Geo.  III.  c.  78.  and  the  time  of  prosecution  for  penalties  is  so  li- 
mited by  §  57.  as  to  render  it  necessary  for  an  informer  to  he  pretty, 
diligent. 

Justices  at  sessions  may  license  an  additional  number,  and  stop 
proceedings  for  the  forfeiture.    §  58,  59.    See  4  Burr.  2260, 

The  owner's  name,  8cc.  to  be  painted  on  all  carriages,  on  forfeit- 
ure of  from  20s.  to  5 1.   §  59. 

Penalty  for  negligent  or  impertinent  behaviour  of  drivers  not 
more  tlian  20s.  if  owners  of  carriages,  or  10s.  if  not ;  who  may  be 
apprehended  with  or  without  warrant  by  a  person  seeing  the  of- 
fence committed.  §  60. 

This  statute  does  not  restrain  the  subject,  who  receives  any 
injury  by  a  driver,  &c.  of  any  carriage,  from  suing  the  owner 
thereof  at  common  law,  or  from  punishing  the  driver  for  wilful 
offence,  by  indictment,  as  the  nature  of  the  case  may  require. 
But  then  the  party  prosecuting  must  waive  the  benefit  of  pro- 
ceeding, under  this  statute,  in  the  summary  way  thereby  prescri- 
bed.   J.  M. 

The  forms  to  be  observed  in  proceedings  are  settled  in  the  sche- 
dule annexed  to  the  act.  Abstracts  of  the  act  are  to  be  given  to 
the  surveyor.    §  70,  71. 

6.  Under  the  said  stat.  13  Geo.  III.  c.  78.  §  24.  (and  see  §  80.) 
justices  of  assise  upon  view,  and  justices'of  peace  upon  view,  or 
on  information  on  oath  by  the  surveyor,  may  present  at  the  assises, 
great  sessions  of  Wales,  or  quarter  sessions,  any  highway,  causey, 
or  bridge  out  of  repair,  within  the  jurisdiction  and  county 
where  they  lie ;  and  no  such  presentment  nor  any  indictment  shall 
be  removed  by  certiorari  [on  the  part  of  the  defendant*]  until  tra- 
verse and  judgment.  But  if  the  right  to  repair  is  in  question,  the 
defendant  may  remove  the  proceedings ;  and  every  .such  present- 
ment shall  have  equal  force  as  if  it  had  been  found  by  a  jury, 
saving  the  right  of  traverse  as  to  the  fact  of  non-repair,  as  well 
as  to  the  right  of  repairing.    The  justices  may  order  the  prosecu* 

*  On  the  part  of  the  prosecution,  a  presentment  may  be  removed  before  tra- 
verse and  judgment ;  for  the  restriction  was  to  prevent  delay  •  by  defendants. 
CotVp.  78.  And  if  the  quarter  sessions  exceed  their  authority  ^  as  to  order  a  sur- 
veyor to  make  out  his  account  before  a  special  sessions,  such  proceedings  may  be 
removed  by  a  certiorari  and  quashed  ;  for  their  power  in  such  case  is  not  original 
"but  appellate.  Leach's  Hav>kin#,  i.  c.  76.  §  80.  and  the  authorities  there  cited  ; 
and  see  2  Stra.  1209. 
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tion  to  be  at  the  expense  of  the  limit,  and  on  conviction  may  fine 
the  offender. 

The  justices  are  compellable  by  mandamus  to  receive  a  general 
traverse.    Burr,  1532.    I  Black.  46S. 

[Since  compiling  the  above  abstract,  the  stat.  34  Geo,  III.  c.  74. 
was  passed,  repealing  §  34,  35.  and  39.  of  the  stat.  13  Geo.  III.  c. 
78.  and  re-enacting  them  in  all  particulars^  except  as  relates  to  poor 
and  indigent  fieraons;  whom  two  justices,  in  special  or  petty  ses- 
sions may,  as  they  see  fit,  on  their  application,  excuse  and  ex- 
empt from  performing  any  personal  labour,  and  from  paying  any 
composition  in  lieu  thereof.] 

7.  Assessments  may  be  levied  by  distress,  and  the  surveyor  shall 
be  a  competent  witness.    Stat.  13  Geo,  III.  c.  78.  §  68,  69. 

Forfeitures,  &c.  to  be  levied  by  distress..    §  73,  74. 

Convictions  shall  be  made  on  confession^  the  oath  of  one  wit- 
ness, or  view  of  the  justice.  Inhabitants  competent  witnesses. 
§  77. 

The  prosecutor  may  proceed  for  a  forfeiture  above  40*.  either 
as  directed  by  the  act,  or  by  action  of  debt  in  a  court  of  record,  and 
recovering  shall  have  double  costs.    §  75. 

It  may  not  be  improper  to  observe,  that  there  are  very  goo^ 
opinions  against  the  general  method  of  declaring  in  debt,  directed 
by  the  act,  and  that  a  decfaration  thus  framed  could  not  be  sup- 
ported on  demurrer;  for  the  act  creating  a  variety  of  offences, 
where  the  forfeiture  is  a  pecuniary  one,  the  defendant  cannot  be 
prepared  to  defend  the  charge,  not  knowing  what  may  be  given  in 
evidence  on  the  trial,  i".  e.  what  kind  of  offence  may  then  be  al- 
leged against  him  j  but  such  declaration  being  directed  by  an  act 
©f  parliament,  it  is  a  very  doubtful  point.    J,  M, 

Ten  days'  notice  before  action  commenced,  and  none  to  be  brought 
after  a  month  [see  fiost,  §  82.J  has  expired.  §  76. 

No  distress  unlaivful,  or  the  party  to  be  deemed  a  trespasser  for 
want  of  form.  §  79. 

The  court  may  award  costs  to  either  party,  according  to  the  cir- 
cumstances.   §  65. 

A  defendant  indicted  for  not  repairing  rations  tenur&%  shall,  on 
submission,  pay  costs.    1  Black.  602. 

AH  forfeitures  shall  be  paid  into  the  hands  of  such  persons  as 
the  court  inflicting  them  shall  direct,  for  the  benefit  of  the  high- 
ways j  on  penalty,  for  the  misapplication,  of  double  the  sum  re- 
ceived. And  if  any  forfeiture  is  levied  upon  a  particular  inhabit- 
ant for  the  default,  or  on  account  of  the  parish,  the  sessions  may 
cause  a  rate  to  be  levied  within  one  month  by  the  surveyor  for  re- 
imbursing him.    §  47. 

The  court  will  also  grant'  a  mandamus  for  a  rate  to  reimburse  a 
particular  district  for  a  fine  paid,  on  the  conviction  of  another  dis- 
trict in  the  same  parish,  both  bound  to  repair  ;  but  such  mandamus 
must  be  special.    Doug.  422.  Stra.  211. 

The  parishioners  may  agree  to  bear  the  charges  of  any  prosecu- 
tion or  defence.  §  66.  But  public  notice  shall  be  given  of  every 
meeting  of  the  parish  §  67. 

Forfeiture  for  opposing  the  execution  of  the  act,  and  on  officers 
neglecting  to  execute  warrants,  from  40s,  to  10/.  or  imprisonment 
till  paid.   §  72. 
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Justices  are  empowered  to  administer  oaths  for  the  purposes  of 
the  act.  §  78.  And  on  giving  fit  notice,  they  may  hold  a  special  ses- 
sions. §  62* 

8*  Persons  aggrieved  may  appeal  lo  the  quarter  sessions,  giving 
notice  thereof  within  six  days  after  the  cause  arose,  and  entering 
into  a  recognisance  with  one  surety  within  four  days  after  notice ; 
and  on  notice  of  such  appeal,  all  proceedings  to  be  returned  to  the 
sessions,  on  pain  of  51.  The  sessions  shall  hear  the  appeal  in  a 
summary  way,  and  decide  Jinally,  and  award  costs  as  the  decisions 
shall  be.    Stat.  13  Geo.  III.  c.  78.  $r81. 

Limitation  of  actions  three  months,  and  treble  costs  to  defend- 
ant.   §  82. 

9.  By  the  said  stat.  13  Geo.  III.  c.  78.  §  15.  every  public  cartway 
shall  be  20  feet  wide,  and  every  horseway  8  feet  wide. 

Two  justices,  upon  view,  may  order  highways  to  be  widened  or 
divertefl  ;  so  as  not  to  exceed  30  feet  in  breadth,  and  so  as  not  to 
pull  down  any  building,  or  encroach  on  any  garden,  court  or  yarcj. 
The  surveyor  shall  make  satisfaction  to  the  owners  for  the  ground 
which  shall  be  necessary  for  such  purposes.  If  the  owners  refuse 
to  treat,  or  cannot  be  found,  or  will  not  accept  the  satisfaction  of- 
fered by  the  surveyor,  the  sessions,  upon  certificate,  shall  empan- 
nela  jury,  who  shall  assess  the  value,  not  exceeding  40  years'  pur- 
chase ;  and  upon  tender  thereof,  or  leaving  the  same  with  the  clerk 
of  the  peace,  the  ground  shall  be  for  ever  devested  and  become  a 
public  highway.  But  all  subterranean  property  of  value,  which 
can  be  acquired  without  injuring  the  surface  of  the  highway,  is 
saved  to  the  owners  of  the  land.  And  all  timber  and  wood  there- 
on shall  be  felled  within  a  month,  and  laid  upon  the  adjoining  land 
for  the  benefit  of  the  owner;  and  the  sessions  may  order  a  rate,  ' 
not  exceeding  6d.  in  the  pound  yearly,  to  pay  for  such  purchase." 
§  l6- 

The  old  highway  to  be  sold,  in  which  a  preference  is  tq„  be 
given  to  the  occupiers  of  the  adjoining  lands  ;  and  if  it  lead  to 
any  land,  house  or  place,  the  sale  shall  be  subject  to  such  right 
of  passage.  And  upon  tender  or  payment  of  the  money,  the  land 
shall  vest  in  the  purchaser,  saving  the  right  of  all  subterranean 
property  to  those  who  would  otherwise  have  been  entitled.  §  17. 

If  the  jury  shall  assess  a  greater  sum  than  what  the  surveyor  of- 
fered, the /costs  shall  be  paid  from  the  surveyor's  fund  ;  if  a  less 
sum,  by  the  owners  of  the  land.    §  18. 

Two  justices  may  divert  any  highway,  not  in  the  situation  be- 
fore described,  if  the  owners  of  the  land  through  which  the  new 
^  road  is  to  pass  will  consent;  and  may  purchase,  stop  up  and  sell, 
as  in  roads  to  be  widened  or  diverted.  Persons  aggrieved  by  any 
such  proceedings,  or  by  any  writ  of  ad  quod  damnum,  for  this  pur- 
pose may  appeal  to  the  next  sessions.  [See  Leactis  Hawkins,  l.  c. 
76.  §  31.  in  the  notes.]  No  old  way  shall  be  stopped  up  before'the 
new  way  is  completed.  New  highways,  which  have  been  acqui- 
esced in  for  twelve  months,  shall  become  incontrovertible.  §  19. 
•  See  Doug.  749.  2  Show.  28.  Lev.  1234.  W.  'Janes,  296.,  Lord 
Raym.  725.   3  Comm.  36. 

No  common  land  lying  between  the  fences  of  any  old  highway 
shall  be  enclosed.  And  land  between  the  fences  not  being  com- 
mon, exceeding  30  and  not  extending  to  50  feet  in  breadth,  shall 
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not  be  stopped  till  satisfaction  is  made  to  the  owners  for  all  the 
land  exceeding  30  feet.  And  if  the  old  road  shall  have  passed 
through  common  land,  or  if  the  space  between  the  fences,  the 
land  not  being  common,  shall  exceed  50  feet  in  breadth,  the  re- 
spective owners  of  such  land  shall  hold  and  enjoy  the  old  highway, 
making  satisfaction  for  the  same.    §  20. 

Where  a  footway  is  diverted  through  a  different  part  of  the 
same  lands,  no  satisfaction  shall  be  made*  except  the  new  road 
shall  be  longer,  or  that  part  of  the  land  of  greater  value.  If  the 
footway  shall  not  go  through  the  same  person's  lands/  satisfaction 
shall  be  made  to  the  owner  of  the  new  land  by  the  award  of  two 
persons  and  an  umpire.  §  21. 

Two  justices,  upon  view,  may  stop  up  and  sell,  and  divert  all 
highways  which  are  useless  and  burdensome  to  the  parish.  §  22. 
But  this  is  not  a  general  power,  but  tied  up  to  a  particular  case, 
and  is  given  only  where  there  is  a  new  road  to  be  set  out.  Page 
v.  Howard,  Cald.  das.  228. 

It  often  happening  that  a  highway  is  in  two  parishes,  (See  ante, 
III.)  and  even  frequently  that  the  boundaries  of  parishes  pass 
through  the  middle  of  highways,  stat.  34  Geo.  III.  c.  64.  provides, 
that  on  complaint  or  application  by  a  surveyor,  two  justices  Bay 
determine  what  parts  of  highways  lying  in  two  parishes,  sfrafbe 
repaired  by  each ;  for  which  purpose  they  may  order  boundary 
stones  to  be  erected,  and  annex  a  plan  of  the  highway  and  the  di- 
vision of  it  to  their  order,  which  plan  is  to  be  filed  by  the  clerk  of 
the  peace  ;  the  costs  of  such  order  to  be  paid  by  both  parishes. 


(B)  Of  Turnpike  Roads. 

The  turnpike  roads  of  England  are  placed  under  the  manage- 
ment and  direction  of  certain  trustees,'  who  are  usually  apposed 
by  the  respective  acts*  of  parliament  occasionally  passed  for  the 
making  and  repairing  particular  roads.  But  the  powers  of  these 
acts  being  confined  to  separate  and  distinct  objects,  it  was  thought 
expedient  to  pasfc  some  general  laws  which  should  apply  in  com- 
mon to  all  trustees  and  turnpike  roads  in  general  throughout  the 
kingdom.    Leach's  Hawk.  P.  C.  i.  c.  76.  Jljifi. 

The  last  general  turnpike  act,  and  that  now  in  force,  is  the  stat 
13  Qeo.lU.  c.  84.  and  this  act  by  21  Geo.  III.  c.  20.  is  extended!* 
all  acts  of  parliament  made  since  it,  or  to  be  made  hereafter  for 
the  purpose  of  regulating  particular  turnpikes. 

In  analyzing  and  abbreviating  this  act,  therefore,  we  shall  follow 
nearly  the  plan  of  the  last  ingenious  editor  of  Hawkins,  referring 
to  his  book  for  fuller  information.  Considering 

L  The  Trustees;  their  Qualification,  Power  and  Duty. 

2.  Weighing  Engines. 

3.  Carriages ,  and  their  Tolls. 
4;  Exemptions  from  Toll. 

5.  Statute  Duty  and  Repairs, 

6.  Nuisances. 

7.  Subscribers  and  ^Mortgagees. 

8.  Officers,  their  Duty  and  Resfibnsihtlity. 
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9.  Of  adofiting  the  Powerj  of  the  Highway  Act,  and  enforcing 
this  Act, 

10.  Of  destroying  Turnfiike  Gates,  &Tc. 

1.  A  trustee  must  possess  realty  of  40/.  a  year,  or  800/.  personal- 
ty, or  be  heir  apparent  to  realty  of  80/.  a  year ;  and  take  an  oath  of 
such  qualification  before  two  justices,  on  penalty  of  50/.  and  in  an 
action  it  is  incumbent  on  the  trustee  to  prove  his  qualification.  Stat. 
13  Geo.  III.  c.  84.  §  44. 

No  publican  shall  be  a  trustee,  or  act  under  them  as  collector  of 
tolls,  &c.  but  he  msyfa/nt  the  tolls,  if  he  employs  a  person  to  col- 
lect them.  §  46. 

Acting  as  a  trustee  is  evidence  of  being  one.    §  64. 

Where  the  first  or  any  other  day  of  meeting  has  elapsed,  any  5 
trustees  may  appoint  a  meeting  of  the  whole  body,  on  giving  20 
days'  notice.  §  49.  [explained  and  amended  by  stat.  18  Geo.  III.  c. 
63.  §  1.] 

No  meeting  shall  be  adjourned  longer  than  3  months  ;  and  all 
business  is  to  he  done  between  10  A.  M.  and  2  P.  M.   §  50. 

If  trustees  exceed  their  power  in  erecting  gates,  the  justices 
may  order  them  to  be  removed.  §51. 

Trustees  may  administer  oaths  necessary  under  the  act.    §  84. 

Seven  trustees  may  farm  out  the  tolls  by  auction  upon  one 
month's  notice,  describing  the  particular  tolls  to  be  let,  and  spe- 
cifying their  produce  the  preceding  year.  §31.  The  same  sec- 
tion directs  the  method  in  which  the  bidding  at  such  auction  shall 
be  conducted,  and  that  farmers  of  the  tolls  shall  not  take  more 
than  the  regular  rates,  on  penalty  of  Si.  on  them,  or  40s.  on  the 
gate-keepers.    §  31. 

Seven  trustees,  on  a  month's  notice,  may  reduce  or  advance  the 
tolls  as  they  see  convenient;  but  if  the  toll  is  mortgaged,  they 
must  have  the  consent  of  four  fifths  of  the  creditors.  §  29. 

Five  trustees  may  direct  prosecution  for  nuisances  at  the  ex- 
pense1 of  the  trust,  provided  they  can  prove  the  fact  by  one  wit- 
ness.   §  47. 

Two  trustees  may  supply  the  vacancy  of  toll-keeper,  till  a  ge- 
neral meeting.  §  54; 

The  trustees  may  agree  for  proportion  of  repairs  with  those 
who  are  bound  to  repair  by  reason  of  tenure,  enclosure,  &c. 
§  62. 

They  shall  hang  up  at  the  toll-gates  tables  of  the  rates  of  toll, 
and  of  the  different  weights  and  number  of  horsjes  allowed  to  car- 
riages*. §  66. 

They  shall  erect  mile-stonesf  direction-posts,  flood-posts,  &c. 
§  41.  [And  see  Highways  VI.  (A)  4.] 

2.  Five  trustees  may  order  weighing  engines  to  be  erected  at 
such  gates,  within  their  jurisdiction,  „as  they  see  proper.  Stat. 
13  Geo.  III.  c.  84.  §  1,    [See  1  Burr.  377.] 

No  side  gate  to  be  erected,  unless  on  order  of  nine  trustees,  (be- 
ing a  majority  present,)  on  21  days'  notice ;  and  no  toll  to  be  paid 
for  passing  only  1 00  yards  through  the  same,  unless  over  some  ex- 
pensive bridge.    §  34. 

The  different  burthens  which  carriages  are  allowed,  are  settled 
at  large  by  §  1.  and  the  additional  toll  to  be  paictfor  extra  weight, 


HIGHWAYS  VI.  (B)  S. 


is  determined  by  stat.  14  Geo.  III.  c.  82.  §  2.  And  by  §  3.,  of  the 
said  act  13  Geo.  III.  c.  84.  carriages  employed  in  husbandry,  or  in 
Carrying  manure,  are  exempted  from  being  weighed. 

Any  trustee,  officer,  or  creditor,  may  cause  carriages  not  pass- 
ed above  300  yatds  through  any  gate,  to  return  and  be  weighed  on 
tendering  the  driver  Is.  which  shall  be  refunded  if  the  weight  is 
founcl  excessive.   §  3. 

If  the  toll-keeper  neglects  to  weigh  suspected  carriages,  or  to 
receive  the  additional  toll,  he  shall  forfeit  Si.  §  2. 

The  trustees  shall  make  places  within  300  yards  of  every  gate, 
for  carriages  to  turn.  A  list  of  the  trustees  and  officers  Shall  be 
hung  in  the  house  of  every  gate  where  there  is  a  weighing  en- 
gine^ A  driver  refusing  to  return  shall  forfeit  40s.  and  any  peace 
officer  may  drive  the  carriage  back  to  be  weighed.    §  4. 

The  quarter  sessions,  upon  complaint,  may  order  weighing  en- 
gines to  be  erected  ;  §  7.  and  where  two  roads  meet,  the  trustees 
may  erect  one  weighing  engine  for  both.  .  §  8. 
*  No  composition  to  be  made  for  tolls,  unless  the  carriages  have 
fellies  6  inches  broad.  §  9. 

The  penalty  for  endeavouring  to  evade  the  tolls  by  unloading 
goods,  fcx.  before  the  carriage  arrives  at  the  weighing  engine',  5/. 
and  the  driver  may  be  committed  to  the  house  of  correction  for  a 
month.  §  10.  Penalty  on  endeavouring  to  avoid  the  weighing  en- 
gine ;  on  the  owner  of  a  carriage  from  20*.  to  SI.  the  driver* from 
10«.  to  SOs.  §  11. 

Tbll,-gates  ought  not  to  be  erected  in  the  middle  of  great  towns, 
so  as  to  obstruct  the  necessary  intercourse.    1  Bur.r.  377. 

3.  Sect.  13.  of  the  stat.  13  Geo.  III.  c.  84.  explains  at  large  the 
number  of  horses  allowed  to  carriages  according  to  the  breadth  of 
their  fellies,  and  the  penalties  on  transgression,  Si.  on  owners,  and 
20*.  on  drivers. 

Two  oxen  equal  to  one  horse;  §  67. 

Carriages' to* have  names  and  descriptions.  §68.  [Vide  Burr. 
2258.] 

Carriages  going  on  16  inch  rollers  may  be  drawn  with  any  num- 
ber of  horses.  §  14.  [And  by  stat.  14  Geo.  III.  c.  82.  §  5.  shall  only 
pay  Mf  tolls.] 

On  prosecution  for  penalties,  infoflnation  to  be  made  of  the  of- 
fence within  three  days,  and  action  commenced  within  one  month. 
§  15. 

Penalty  for  taking  off  horses,  and  altering  the  distance  of  the 
wheels  to  avoid  the  toll,  SL  §  17. 

Penalty  on  persons  passing  through  gates  without  paying  tolls, 
or  assaulting  collectors,  rescuing  cattle,  &c.  between  40*.  and  10/. 
§75. 

Trustees  may  allow  a  sufficient  number  of  horses  up  hills,  rising 
more  than  4  inches  in  a  yard ;  and  one  justice  may  stop  prosecu- 
tion for  penalties  in  drawing  with  a  greater  number  of  horses  than 
allowed ;  if  it  appear  necessary  from  deep  snows,  &c.  §  1 8.  [See 
Highway  Act,'%  59.] 

No  carriages  with  less  than  9  inch  fellies,  shall  be  drawn  by 
horses  in  pairs,  except  such  as  having  6  inch  fellies  shall  be  per- 
mitted by  7  trustees,  and  except  carriages  drawn  by  two  horses 
only.   §  20. 
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Justices  in  Wales  may  license  an  increased  number  of  horses. 
§59.  ^ 

Any  person  may  apprehend  the  driver  of  a  carriage  not  marked, 
or  drawn  by  too  many  horses,  &c.  §  21. 

Extraordinary  high  tolls  for  particular  roads  may  be  reduced  by 
5  trustees.    §  22. 

4.  As  to  certain  exemptions  from  toll,  see  under  the  head  im- 
mediately preceding,  as  to  carriages  moving  on  rollers ;  and  under 
Div.  3.  as  to  carriages  employed  in  husbandry  ;  and  as  to  the  for- 
mer, see  also  §  26.  of  t;he  act. 

No  exemption  from  tolls  shall  be  taken  by  carriages  carrying 
any  particular  kind  of  goods,  unless  they  have  6  inch  fellies  (ex- 
cept by  carriages  employed  in  husbandry.)  Stat.  13  Geo.  III.  c. 
84.  §  24. 

And  no  exemption  shall  be  taken  by  carriages  with  6  inch  fel- 
lies, unless  the  tire  of  such  fellies  lie  flat,  or  do  not  deviate  more 
than  one  inch  from  a  flat  surface.    §  25. 

No  chaise-marine,  coach,  landau,  berlin,  chaise,  chair,  calash, 
or  hearse,  nor  any  royal  artillery  or  ammunition  carriage  ;  nor  any 
cart  drawn  by  one  horse  or  two  oxen ;  nor  any  carriage  of  9  inch 
fellies,  carrying  one  block  of  stone  and  piece  of  timber,  &c.  shall 
be  subject  to  the  tolls  of  this  act.  §  27. 

No  toll  shall  be  taken  for  carriages  working  on  the  repair  of 
highways  or  turnpike  roads,    §  60. 

No  toll  shall  be  taken  for  any  horses  of  soldiers  or  officers  on 
their  march  or  on  duty,  nor  for  any  baggage  wagons ;  nor 
shall  such  carriages  be  weighed  at  any  engine.  18  Geo.  III.  c.  63. 

The  mail  coache  sare  exempted  from  toll  by  stat.  25  Geo.  lit. 
C.  57. 

Persons  taking  fraudulent  advantage  of  any  exemptions,  shall 
forfeit  between  40*.  and  5/.  13  Geo.  III.  c.  84.  §  28. 

5.  The  surveyors  shall  see  that  the  duty  required  by  the  several 
particular  turnpike  acts  is  done,  and  that  the  compositions  arising 
therefrom  are  applied  to  the  repair  of  the  respective  roads,  on  pe- 
nalty of  40*.  And  when  two  trust-roads  lie  in  the  same  parish, 
and  the  duty  shall  exceed  three  days,  the  justices  shall  apportion 
the  duty  between  each  road.    Stat.  13  Geo.  III.  c.  84.  §  32. 

No  surveyor  shall  gather  stones  without  the  consent  of  the  own- 
ers of  the  land,  or  license  from  a  justice,  after  the  owner  shall  have 
been  summoned  and  refuse  to  appear.  §  61. 

Satisfaction  shall  be  made  for  materials,  §  71.  in  the  same  man- 
ner as  directed  by  the  highway  act.  §  29.  And  by  §  36.  materials 
may  be  Contracted  for,  (but  no  surveyor  shall  have  any  share  there- 
in, under  forfeiture  of  10/.  and  being  incapacitated.)  See  Highway 
jict,  §  50. 

The  inhabitants  or  persons  who  were  liable  to  repair  any  old 
road,  shall  continue  liable  to  repair  any  new  road  which  may  be 
made  in  lieu  of  the  old  one.  And  if  the  parties  cannot  agree  in 
what  proportion  they  are  liable  to  repair  it,  it  shall  be  settled  by 
two  justices;  for  which  proportion,  a  gross  or  annual  sum  maybe 
fixed  to  be  paid,  with  the  consent  of  the  parties  at  a  vestry  for  that 
purpose.    §  63. 

But  this  does  not  extend  to  the  repair  of  walls  or  fences  on  the 
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sides  of  such  nevMjoads,  only  to  the  surface  of  the  roads.  2  Term 
Refi.  232. 

Where  turnpike  roads  are  indicted,  the  court  may  proportion 
the  fine  and  costs  between  the  inhabitants  and  the  trustees,  but  so 
as  not  to  endanger  the  security  of  the  creditors,    §  33. 

Under  this  section  the  court  of  B,  R.  may  apportion  the  finej 
though  the  indictment  were  originally  preferred  at  the  assises,  and 
removed  into  K.  B.  by  certiorari*,   2  East's  Rep.,  413. 

6.  If  the  overseer  of  any  turnpike  road  shall  suffer  any  nuisance, 
(such  as  heaps  of  stones,  rubbish,  &c.)  to  remain  for  four  days, 
within  ten  feet  on  either  side  the  middle  of  such  road,  he  shall 
forfeit  40*<  Stat.  13  Geo.  III.  c.  84.  §  37. 

As  to  nuisances  by  encroachments  of  other  persons  within  30 
feet  of  the  road,  &c.  a  penalty  of  405.  is  imposed,  in  the  same 
manner,  as  by  §„64.  of  the  highway  act*  §  38. 

7.  'Subscribers  who  shall  sign  any  writing  to  advance  money, 
shall  be  bound  by  their  subscription,  and  on  21  days'  default,  the 
treasurer  may  sue  for  the  same.    Stat.  13  Geo.  III.  c.  84.  §  35. 

Mortgagees  of  tolls,  having  possession  of  them,  shall  account 
on  oath  for  all  the  moneys  which  shall  so  come  to  their  hands,  af- 
ter 14  days'  notice  from  five  trustees,  or  forfeit  10/.  §  .52. 

Penalty  for  a  mortgagee  holding  over  after  his  money  is  paid-?* 
double  the  money  received,  and  treble  costs.  §  53. 

8.  If  a  discharged  gate-keeper  refuses  to  deliver  up  the  toll 
house,  &c.  within  four  days  after  notice  of  a  new  appointment, 
any  justice  may  order  him  to  be  removed,  and  put  the  new  toll 
keeper  in  possession.    Stat.  13  Gea.  III.  c.  84  §  54. 

Gate-keepers  and  toll -gatherers,  on  notice  from  five  trustees, 
shall  account  for  money  received  by  them,  on  penalty  of  Si.  §  55. 

No  person  residing  in  a  toll  house  shall  be  removable  as  a  pau- 
per, unless  chargeable  ;  nor  shall  he  thereby  gain  a  settlement^  or 
be  assessed  to  any  public  or  parochial  levy.  |  56. 

Gate-keepers  permitting  horses  or  carriages,  not  allowed  by  the 
act,  to  pass  the  gates,  shall  forfeit  40s.   §  57. 

All  officers,  their  executors,  and  administrators  shall  within  ten 
days*  after  notice  by  five  trustees,  deliver  up  all  books,  &c.  on  pe- 
nalty pf  20/.  §  45. 

Treasurers  aaaid-  surveyors  shall  gi^e  bond  for  the  discharge  of 
their  duty.  $  K6 5.  f  Which  bond,  by  stat.  23  Geo.  III.  c.  18.  §  15- 
must  be  on  stamps.] 

Officers  of  parishes  an4  <?f  the  trust  neglecting  to  put  the  act 
into  execution,  shall  foFfeit  10/.  §  73. 

Justices  may  act  notwithstanding  they  are  creditors.  §  74. 

9.  When  the  powers  for  providing  materials",  enlarging  and  turn- 
ing turnpike  roads,  Sec.  and  calling  forth  the  statute  duty,  are  in- 
effectual, and  when  more  ample  powers  are  given  by  the  highway 
act  ;  the  surveyors  of  the  turnpike  roads,  with  the  approbation,  of 
the  trustees,  may  execute  and  enforce  these  powers,  for  the  bene- 
fit of  the  turnpike  roads,  under  the  restriction's  in  the  highway  act. 
Statt  13  Geo,  Uh£.  84.  §70. 

The  highway  and  turnpike  acts  are  similar  in  the  following 
particulars*  wz.  §  72  of  the  turnpike  act  answers  to  §  70  of  the 
highway  $acl~§  74  to  77  &  7Sh-$  7  to  73— §  77  to  74— §  78  8c 
79  to  75  &  76.  [except  the  former,  giving/w//,  the  latter  double 
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tosts.]— §  80  to  79— ■§  81  to  80— §  82  &  83  to  81 — §  85  to  82. 
For  all  which  sections  of  the  highway  act,  see  before  VI.  (A). 

10.  By  stat.  1  Geo.  II.  st.  2.  c.  19.  to  destroy  any  public  turn- 
pike-gate, or  the  rails  or  fences  thereto  belonging*  subjects  the 
offender  to  hard  labour  for  three  months,?  and  to  be  publicly 
Whipped. 

By  stat.  5  Geo.  II.  <\  33.  on  conviction  at  the  assises,  the  of- 
fender may  be  transported  for  seven  years— and  on  a  second  of- 
fence, or  on  demolishing  any  turnpike-house,  he  shall  be  guilty 
©f  felony,  and  transported  for  seven  years. 

In  both  these  cases  the  prosecution  must  be  within  six  months ; 
and  on  the  convict's  returniig  frbm  transportation  he  shall  suffer 
death. 

By  stat.  8  Geo.  II.  c.  20.  persons  guilty  of  the1  above  offences, 
or  destroying  any  chain,  Sec.  placed  to  prevent  persons  from  pass- 
ing without  paying  toll,  or  rescuing  any  offender,  shall  suffer 
death  without  benefit  of  clergy. 

The  two  last-mentioned  acts  are  made  perpetual  by  stat.  27" 
Geo.  II.  c.  16. 

By  stat.  13.  Geo.  III.  c.  84.  if  any  person  shall  commit  any  of 
the  offences  afbresaid,  or  shall  destroy  any  crane  or  machine  for 
weighing  carriages,  &c.  he^  shall  be  transported  for  seven  years, 
or  committed  to  prison,  not  exceeding  three  years,  at  the  discre- 
tion of  the  court. 

By  the  last-mentioned  act  it  is  provided,  that  unless  the  offender 
is  convicted  within  twelve  months,  the  hundred  shall  make  satis- 
faction for  the  damages. 

HIGHWAYMEN.  A  reward  of  40/.  is  given  for  the  appre- 
hending and  taking  of  a  highwayman  •  to  be  paid  within  a  month 
after  conviction,  by  the  sheriff  of  the  county,  Stc,  Stat.  4  &  5  W* 
1$  M.  c.  8.    See  tit.  Robbery],  Rewards. 

HIGLER,  A  name  frequently  mentioned  in  our  statutes,  for  a 
person  who  carries  from  door  to  door,  and  sejls  by  retail,  small  ar- 
ticles of  provisions,  &e.  They  are  laid  un^er  various  restraints 
by  the  statute  laws.    See  tit.  Game,  Holidays,  Hawkers. 

HIIS  TESTIBUS,  Words  anciently  added  in  d^eeds,  after  in  cujus 
rei  testimonium,  which  witnesses  were  first  called,  then  the  deed 
read,  and  their  names  entered  down  ;  but  this  clause  of  hiis  testi- 
fies in  the  deeds  of  subjects  has  been  disused  since  the  reign  of 
King-Henry  VITI.    Co.  Litt.  6.    See  tit.  Deed. 

HINDENI  HOMINES,  from  the  Sax.  hindene,  \.  e,  societas.'] 
A  society  of  men  :  and  in  the  time  of  the  Saxons,  all  men  were 
ranked  into  three  classes,  and  valued,  as  to  satisfaction  for  injuries, 
&c.  according  to  the  class  they  were  in  ;  the  highest  class  were 
valued  at  twelve  hundred  shillings,  and  were  called  twelf  hind- 
men  z  the  middle  class  valued  at  six  hundred  shillings,  and  called 
sexhindmeh  :  and  the  lowest  at  ten  pounds,  or  two  hundred  shil- 
lings, called  twyhindmen  :  their  wives  were  termed  hindas. 
Bromfit.  Leg.  Alfred,  cufi.  12.  30,  31. 

HINE,  Sax.~]  Rather  perhaps  hind,  A  servant,  or  one  of'  the 
family  ;  but  is  properly  a  term  for  a  servant  in  husbandry,  and  he 
that  oversees  the  rest  is  called  the  master  hine.    Stat.  12  R.  II.  c.  4„ 

HINEFARE,  Sax.  hine-,  a  servant,  and  fare,  a  going  or  pas- 
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sage.]   Signifies  the  loss  or  departure  of  a  servant  from  his  mas- 
ter. Domesday. 
HINEGELD,  See  Hidgild. 

HIRCISCUNDA,  The  division  of  an  inheritance  among  heirs. 
Sax. 

HIRD,  Domestica  vel  intrinseca  familia.  -Inter.  Pla.  Trin.  12 
Mdw.  it  Ebor.  48.  MS. 

HIREMAN,  A  subject;  from  the  Sax.  hiran,  i.  e.  obedire, io 
obey  ;  or  it  may  be  one  who  serves  in  the  king*s  hall,  to  guard 
him  ;  from  hird,  aula,  and  man,  homo.    Du  Fresne.  Cowell. 

HIRING.  A  cbntract  by  which  a  qualified  property  may  be 
transferred  to  the  hirer.  Hiring  is  always  for  a  price,  stipend,  or 
recompense.  By  this  contract  the  possession  and  a  transient 
property  is  transferred  for  a  particular  time  or  use,  on  condition 
and  agreement  to  restore  the  goods,  Sec.  so  hired,  as  soon  as  the 
time  is  expired  or  use  performed  ;  together  with  the  prfce  or  sti- 
pend, either  expressly  agreed  on  by  the  parties,  or  left  to  be  impli- 
ed by  law,  according  to  the  value  of  the  service.  2  Comm.  454» 
See  tit.  Bailment,  Poory  {Settlement  of.) 

HIRST  or  HURST,  A  little  wood.  Domesday. 

HITH,  See  Hythe. 

HL AFO  RDSOCN A,  The  Lord's  protection  :  from  the  Sax. 
hlafotd,  dominuSf  and  socn,  liber  tas.  JVec  dominus  homini  libera 
hlafordsocnam  prohibeat.    Leg.  Athelstan,  cap..  5. 

HLASOCNER,  The  benefit  of  the  law;  from  the  Sax  lega, 
lex,  and  socnt  liber  tas. 

HLOTH,  An  unlawful  company,  from  seven  to  thirty  five.  Qui 
de  \i\ot\\  fuerit  accusatus^  abneget  per  centum  -viginti  hidas  vel  se 
emendet;  that  is,  he  who  is  accused  for  being  at  an  unlawful  rout, 
let  him  purge  himself  tot  sacramentatibus  quot  is  qui  120  hidat 
astimatur;  or,  let  him  clear  himself  by  a  mulct,  which  is  called 
hlothbota.  Cowell. 

HLOTHBOTE,  A  mulct  set  on  him  who  is  in  a  riot.  From 
the  Sax.  hloth,  turma,  and  bote,  comfiensatio.  See  the  preceding 
article. 

HOSTMEN,  An  ancient  gild,  or  fraternity  at  Newcastle  ufion 
Tyne,  who  dealt  in  sea-coal ;  they  are  mentioned  stat.  21  Jac*  £.  cap. 
3.    See  tit.  Coals. 

HOBLERS  or  HOBILERS,  hobeltarii.~]  Were  light  horse- 
men r  or  certain  tenants  bound  by  their  tenure  to  maintain,  a  little 
light  horse,  for  giving  notice  of  any  invasion  made  by  enemies,  or 
such  like  peril  towards  the  sea  side  :  of  which  mention  is  made  in 
stats.  18  Ed.  III.  c.  7.  25  Ed.  III.  st.  5.  c.  8.  See  Camd.  Britan. 
They  were  to  be  ad  omnem  motum  agiles,  Wc.  And  we  read,  du- 
ravit  vocabulum  usque  ad  atatem.  H.  VIII-  Gentzdarmes  and  Hobe~ 
lours.  Spelm.  Pryn's  Animad.  on  4  Inst.f.  307.  Bbbeleris,  Pot.  Part. 
21  Ed.  III.  Sometimes  the  word  signifies  those  who  used  bows  and 
arrows.    See  Thorn,  anno  1364.  Coivell. 

HOCCUS  SALTIS,  Seems  to  be  a  hake,  hole,  or  lesser  pit  of 
salt.    See  Domesday;  (Worcestershire.) 

HOCKETTOR,  or  HOCQUETEUR,  An  old  French  word  for 
knight  of  the  post,  a  decayed  man,  a  basket  carrier.  3  Par.  Inst, 
f.  175.  Stat.  Ragman,  to-well. 
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HOCK  TUESDAY  MONEY,  Was  a  duty -given .  to  the  land- 
lord, that  his  tenants  and  bondmen  might  solemnize  that  day  on 
"which  the  English  mastered  the  Danes,  be^ng  the  second  Tuesday 
after  Easter  week.  Cowell.    See  Hokeday. 

HOGA,  HOGIUM,  HOCH,  A  mountain  or  hill,  from  the 
<£enn.  hough,  altus  ,*  or  from  the  Sax.  hou.  Du  Cange. 

HOG  ASTER,  hogastrum.~\  A  little  hog;  it  also  signifies  a 
young  sheep.    Fleta,  lib.  2.  c.  79.    See  Hoggacius. 

HOGGACIUS,  HOGGASTER,  A  sheep  ,of  the  second  year. 
Hegula  comfiuti  domus  de  Farendon  :  MS.  Cartular.  Abbat.  G/as- 
Hon.  MS.  And  indeed  in  many,  especially  the  northern  parts 
of  England,  sheep,  after  they  lose  the  name  of  lambs,  are  called 
fiogs  ;  as  in  Kent,  tags.  Cowell. 

HOGGUS,  HOGIETUS,  A  hcg  or  swine,  beyond  the  growth  of 
a  pig.    Chart.  Antiq. 

HOGSHEAD,  A  vessel  of  wine  or  oil,  &c.  containing  in  measure 
*33  gallons  ;  i.  e.  half  a  pipe,  and  the  fourth  part  of  a  tun.  See 
stat.  1  Rich.  III.  c.  13. 

-HOGS.  The  keeping  of  hogs  in  any  city  or  market  town  is  in- 
dictable as  a  public  nuisance.  Salk.  460.  Indeed  it  seems  the  keep- 
ing hogs  in  any  neighbourhood  (if  they  stink  much,  so  as  to  be 
troublesome)  is  indictable.  See  tit.  Nuisance,  London,  and  the 
*tat,  2  W.  M.  at.  2.  c.  S.  §  20.-^See,as  to  hogs  and  hqgs'  flesh, 
Sit.  Cattle. 

HOKEDAY,  Called  otherwise  Hock  Tuesday,  dies  mortis,  guam 
qpuindenam  Paschae  vocant.~]  Was  a  day  so  remarkable  in  ancient 
times,  that  rents  were  reserved  payable  thereon,  and  in  the  ac- 
counts of  Magdalene  College  in  Oxford,  there  is  a. yearly  allowance 
pro  mulieribus  hockantibus,  in  some  manors  of  theirs  in  Hampshire? 
where  the  men  hock  the  women  on  Monday,  &  contra  on  Tuesday  ; 
the  meaning  of  it  is,  that  on  that  day  the  women,  in  merriment, 
stop  the  way  with  ropes,  and  pull  passengers  to  them,  desiring 
something  to  be  laid  out  in  pious  uses.    See  Hock  Tuesday  Money, 

HOLDES,  Bailiffs  of -a  town  or  city,  from  the  Sax.  hold,  i.  eP 
summus  firwfiositus.  Others  are  of  opinion  that  it  signifies  a  gene- 
ral ;  for  hold  in  Saxon  doth  also  signify  summus  imfierator.  Leges 
Alured.  de  Weregildis. 

HOLDINGS,  The  Scotch  term  for  Tenures.    See  that  title. 

HOLDING  OVER  A  TERM,  &c.  Lands  were  devised  to  A. 
till  800/.  raised.  Resolved,  that  if  the  heir  at  law,  or  he  in  rever- 
sion or  remainder,  in  case  of  lease  or  limitation  for  life,  enters 
upon  A.  or  on  him  to  whom  the  lands  are  devised  or  limited,  and 
expels  him,  it  is  in  the  election  of  him  so  expelled,  either-to  bring 
his  action  and  recover  the  mesne  profits,  which  shall  be  account- 
ed parcel  of  the  sum,  or  he  may  re-enter  and  hold  over  till  he 
shall  levy  the  entire  sum,  not  accounting  the  time  of  his  expulsion. 
But  otherwise,  if  the  expulsion  Was  by  a  stranger.  4  Refi.  82^ 
See  tit.  Term,  Limitation,  Estate. 

The  expression  hath  also  another  sense,  z.  e.  where  a  term  is  ex- 
pired, and  premises  are  held  by  the  tenant  or  person  in  possession, 
afterwards,  against  the  will  of  the  landlord,  or  person  claiming  the 
estate  and  possession.  By  stat.  4  Geo.  II.  c.  28.  in  case  any  tenant 
for  years,  &c.  or  other  person  claiming  under  or  by  collusion  with 
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such  tenant,  shall  wilfully  hold  over  after  the  determination  of  sqcJi 
term,  and  demand  made  in  writing  for  recovering  possession  of  the 
premises,  he  shall  pay,  for  the  time  he  continues,  at  the  rate  of 
double  the  yearly  value.    See  tit.  Ejectment,  Distress,  Rent,  • 

HOLM,  Sax.  hulmus,  insula  amnica."]  An  isle  or  fenny  ground, 
according  to  Bede;  or  a  river^  island.  And  where  any  placg  is 
called  by  that  name,  or  this  syllable  is  joined  with  any  other  in  the 
names  of  places,  it  signifies  a  place  surrounded  with  water;  as  the 
Flatholmes  and  Siepholmes  in  the  Severn  near  Bristol:  but  if  the 
situation  of  the  place  is  not  near  the  water,  it  may  then  signify  a 
hilly  place  ;  holm  in  Saxon  being  also  a  hill  or  cliff.  Cum  duobm 
holmis  in  campia  de  Wedone.    Mon.  Angl.  torn.  2.  fi.  262. 

HOLT,  Sax.]  A  wood ;  wherefore  the  names  of  towns  beginning 
or  ending  with  holt,  as  Buckholt,  'etc  denote  that  formerly  there- was 
great  plenty  of  wood  at  those  places. 

HOLY-DAYS  and  FASTING-DAYS.  See  stat.  Westm.  1.  $ 
Ediv.  I.e.  51.  as  to  holding  assises  in  Lent,  and  this  Diet.  tit.  Justice* 
of  Assise*  Stats.  2  &  3  Edw.  VI.  c.  19.  5  Eliz.  c.  5.  as  to  eatiog 
fish  on  fish  days ;  now  obsolete,  and  stat.  5  8c  6  Ediv.  VI.  c.  3.  ap- 
pointing those  now  called  red  letter  days. 

Fairs  and  markets  not  to  be  kept  on  Sundays  and  principal  festival, 
except  four  Sundays  in  autumn.  27  Hen,  VI.  c.  5.  Shoemakers 
in  London  not  to  sell  or  fit  on  their  goods  on  Sundays?  tfc.  4  Edw. 
IV.  c.  7.  1  Jac,  I.  c.  22.  §  29.  (obsolete.)  Penalty  for  not  resorting 
to  church  ott  Sundays  and  holy-days,  1  Eliz.  c.  2.  s.  14.  See  tit. 
Nonconformists.  The  5th  of  November  to.  be  kept  as  a  day  of 
thanksgiving.  3\Jac.  I.  c.  1.  The  29th  oi May  to  be  an  annivers&iy 
thanksgiving.  12  Car.  II.  c.  14.  The  30th  of  Jan.  to  be  kept  as  an 
anniversary  day  of  humiliation.  12  Car.  II.  c.  30.  §  L  The  2d 'of 
September  to  be  annually  kept  as  a  fast  iii  London.  19  Car.  II.  c. 
3.  a.  28, 

By  39  &  40  Geo.  III.  c.  42.  for  the  better-  observance  of  Good 
Friday,  where  bills  of  exchange,  8cc.  become  due  on  that  day,they 
shall  be  payable  on  the  day  before  ;  and  may  be  protested  for  non- 
payment, as  in  case  of  bills  become  due  on  a  Sunday  or  on  Christ' 
irnas  Vay.  By  46  Geo.  III.  c.  82.  for  the  port  of  London;  47  Geo. 
III.  st.  1.  c  51.  for  the  other  ports  in  Great  Britain;  and  48  Geo. 
III.  c  56.  for  the  ports  in  Ireland,  all  holidays  are  abolished  at  the 
■custom-houses  except  Sundays,  Christmas  Day,  Good  Friday,  public 
fasts  and  thanksgivings,  King  Charles  II/s  restoration,  the  king's 
coronation,  and  birth-days  of  the  king,  queen,  and  prince  of 
Wales.  '  - 

The  29th  of  May  (King  Charles  II. 's  restoration)  is  jiot  a  holiday 
in1  any  of  the  law  offices :  and  no  officer  can  take  an, extraordinary 
fee  for  business  done  on  that  day;  The  only  allowed  holidays  are. 
Candlemas,  or  the  Purification;  the  Ascension,  or  Holy  Thursday; 
and  St.  John  Baptist.    7  Term  Rep,.  K.  B.  336. 

See  further  tit.  Sunday. 

HOMAGE,  homagium.~]  Is  a  French  word  derived  from  homo, 
because  when  the  tenant  does -his  service  to  the  lord,  he  says,  2  be* 
come  your  man.    Co.  Lift.  64. 

-The  stat.  L2  Car.  II.  c.  24.  which  was  made  to  free  the  subject 
from  the  burthen  of  knight's  service,  and  the  oppressive  conse- 
quences of  tenures  in  capites  amongst  other  provisions,  wholly  dis- 
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tha^ges  all  tenures  from  the  incident  of  homage;  not  because 
iiomage  itself  was  any  grievance,  but  because,  though  not  wholly, 
yet  it  was  more  properly  an  incident  to  knight's  service,  which 
that  statute  abolished.  But,  while  homage  continued,  it  was  far 
from  being  a  mere  ceremony ;  for  the  performance  of  it,  where 
due,  materially  concerned  both  lord  and  tenant  in  'point  of  interest, 
and  advantage.  See  1  Inst.  67.  b.  in  n.  at  le'ngth,  as  also  65.  a.  67. 
a.  68.  a.  in  the  notes,  and  this  Diet.  tit.  Tenures. 

Notwithstanding  the  law  on  this  subject  is  thus  become  obsolete, 
the  curious  reader  may  not  be  displeased  with  the  following  short 
extracts  relative  thereto. 

In  the  original  grants  of  lands  and  tenements  by  way  of  fee,  the 
lord  did  not  only  oblige  his  tenants  to  certain  services,  but  also 
took  la  submission  with  promise  and  oath,  to  be  true  to  him  as  their 
lord  and  benefactor ;  and  this .  submission,  which  is  the  most 
honourable,  being  from  a  freehold  tenant,  is  called  homage.  Stat. 
17  £dw.  II.  st.  2.  The  lord  of  the  fee  for  which  homage  is  due,, 
.takes  homage  of  every  tenant,  as  he  comes  to  the  land  or  fee  :  but 
tvomen  perf6rm  not  homage  but  by  their  husbands,  as  homage 
especially  relates  to  service  in  war ;  and  a  corporation  cannot  do 
homage,  which  is  personal,  and  they  cannot  appear  but  by  attorney : 
also  a  bishop  or  religious  man  may  not  do  homage,  only  fealty  ;  but 
the  archbishop  of  Canterbury  does  homage  on  his  knees  to  our  kings 
at  their  coronation ;  and  it  is  said  the  bishop  of  the  Isle  of  Man  did 
homage  to  the  earl  of  Derby;  though  Fulbeo  reconciles  this,  when 
he  says  that  a  religious  m&n  may  do  homage,  but  may  not  say  to 
iris  lord,  ego  devenio  homo  vester*,  I  become  your  man,  because  he 
has  professed  himself  to  be  God's  man,  but  he  may  say,  I  do  unto  you 
homage,  and  to  you  shall  be  faithful  and  loyal.    Britton,   cap,.  68. 

Homage,  say  the  ancient  authors,  is  either,  by  ligeance ;  by  reason 
of  tenure  ;  or  homage  ancestrel. 

Homage  by  ligeance  is  inherent  and  inseparable  to  every  subject, 
see  tit.  Allegiance,  Oaths.  Homage  by  tenure  is  a  service  made  bv 
tenants  to  their  lords  according  to  their  estate  ;  and  hamage  an- 
cestrel, is  where^  a  man  and  his  ancestors  have  time  out  of  mind 
held  their  land  of  the  lord  by  homage;  and  such  service  draws  to 
it  warranty  from  the  lord,  and  acquittal  of  all  other  services  to  other 
lords,  &c.  Bract  lib.  3.  Fitz.  JV.  B.  269.  Litt.  sect.  85.  But,  accord- 
ing to  Sir  Edw.  Coke,  there  must  be  a  double  prescription  for 
homage  ancestrel,  both  in  the  blood  of  the  lord  and  of  the  tenant ; 
so  that  the  same  tenant  and  his  ancestors,  whose  heir  he  is,  is  to 
hold  the  same  land  of  the  same  lord  and  his  ancestors,  whose  heir 
the  lord  is,  time  out  of  memory,  by  homage,  isfc.  and  therefore  there 
was  but  little  land  holden  by  homage  ancestrel.  Co.  Litt,.  100.  b. 
Though  in  the  manor  of  WIritney  in  Herefordshire,  there  was  one 
West  who  held  lands  by  tins  tenure.  Diet. 

Homage  tenure  is  incident  to  a  freehold,  and  none  shall  do  or  re- 
ceive homage,  but  such  as  have  estates  in  fee-simple,  or  fee-tail,  in 
their  own  right,  or  right  of  another.  Kitch.  131.  Seisin  of  homage 
is  seisin  of  fealty,  and  inferior  services,  8cc.  And  the  lord  only 
shall  take  homage,  and  not  the  steward,  whose  power  extends  but 
to  fealty.    4  Rep,.  8. 

When  a  tenant  made  his  homageXo  the  lord,  he  was  to  be  ungirt, 
and  his  head  uncovered,  and  his  lord  was  to  sit,  and  he  should  kneel, 
and  hold  his  hands  together  between  his  lord's  hands,  and  say ;  I 
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become  your  man  from  this  day  forward)  for  life ,  for  member \mifot 
worldly  honour,  and  unto  you  shall  be  true  and  faithful,  and  bear  yort 
faith  for  the  lands  that  I  hold  of  you,  saving  the  faith  that  I  owe  to 
our  Sovereign  Lord  the  King:  And  the  lord,  so  sitting,  should  kiss 
the  tenant,  8cc.  17  Edw.  III.  Litt,  §  85.  See  2  Comm.  53 
e.  4. 

When  sovereign  princes  did  homage  to  each  other  for  lands  held 
under  their  respective  sovereignties,  a  distinction  was  always  made 
between  simple  homage,  which  was  only  an  acknowledgment  of 
tenure,  (7  Reft.  7.)  and  liege  homage,  which  included  fealty,  and 
the  services  consequent  upon  it.  Thus  when  Edward  III.  in  1329, 
did  homage  to  Philip,  VI.  of  France,  for  his  ducal  dominions  on 
that  continent,  it  was  warmly  disputed  of  what  species  the  homage, 
was  to  be,  whether  liege  or  simfile  homage.    1  Comm.  367.  c.  10. 

HOMAGE  JURY,  A  jury  in  a  court  barony  consisting  of  tenants 
that  do  homage  to  the  lord  of  the  fee ;  and  these  by  the  feudists  are 
called  flares  curia:  they  inquire  and  make  presentment  of  defaults 
and  deaths  of  tenants,  admittances,  and  surrenders,  in  the  lord's 
court,  &c.    Kitch.   See  tit.  Court  Baron. 

HOMAGER,  One  that  does  or  is  bound  to  do  homage  to 
another. 

HOMAGIO  RESPECTUANDO,  Was  a  writ  to  the  escheatop, 
commanding  him  to  deliver  seisin  of  lands  to  the  heir  of  the  king's 
tenant,  notwithstanding  his  homage  not  done.  Fitz.  N.  B.  269. 
And  the  heir  at  full  age  was  to  do  homage  to  the  king,  or  agree  with 
him  for  respiting  the  same.    New  Nat.  Br.  563. 

HOMAGIUM  REDDERE,  To  renounce  homage,  when  the 
yassal  made  a  solemn  declaration  of  disowning  and  defying  his  lord* 
For  which,  there  was  a  set  form  and  method  prescribed  by  the  feudal 
laws.  Bracten,  lib.  2.  eafi.  35.  sect.  35.  This  is  the  meaning  of  a 
passage  in  Richardus  Hostoldnesis  de  Bello  Standard,  fi.  321-  And 
of  Mat.  Paris,  sub  anno  1188.    Cowell,  edit.  \727. 

HOMESOKEN,  HOMSOKEN,  oa  HAMSOKEN,  and  HAM- 
SO.CA,  From  the  Sax.  ham,  i.  e.  domus9  habitatio;  and  socne,  Hbertas, 
imm.unitas.~S  The  privilege  or  freedom  which  every  man  hath  in 
his  house ;  and  he  who  invades  that  freedom  is  properly  said 
facere  homesofcen.  This  we  take  to  be  what  we  now  call  burglary, 
a  crime  of  a  very  heinous  nature,  because  it  is  not  only  a  breach 
of  the  king's  peace,  but  a  breach  of  that  liberty  which  a  man  hath 
in  his  house,  which  should  be  his  castle,  and  therefore  ought  not 
to  be  invaded.  See  Bracton,  lib.  3.  tract  2.  c.  23.  Du  Cange.  LI. 
Canuti,  cap.  39.  Rastalj  and  this  Diet.  tit.  Burglary. 

It  is  also  takpn  for  an  impunity  to  those  who  commit  this  crime. 
TV.  Thorn,  p.  2030. 

In  the  Scotch  law  haimsucken  isdefined  to  be  the  crime  of  beating 
or  assaulting  a  person  in  his  own  house,  and  was  anciently  punishr 
able  by  death.    Bell's  Scotch  Law  Diet.    See  4  Comm.  223. 

HOMESTALL,  A  mansion-house.    See  Frumstol, 
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HoitficiDitfM.]  The  killing  of  any  human  creature  :  this  is  of  three 
Junds ;  justifiable,  excusable,  and  felonious.    The  first  has  no  share 
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«f  guilt  at  all ;  the  second  very  little  ;  but  the  third  }s  the  highest 
crime  against  the  law  of  nature  that  a  man  is  capable  of  commit- 
ting. 4  Comm.  c.  14.  frpm  whence  the  plan  of  this  title,  and  muc$ 
of  the  subsequent  matter  is  extracted. 

Offences,  against  the  life  of  a  nian  come  under  the  general  name 
of  homicide,  which  in  our  law  signifies  the  killing  of  a  man  by  a  man. 
1  Ha<y>k.  P.  C.  c.  26.  §  2.  Bractonx  lib.  3.  c.  4. 

I.  Of  Justifiable  Homicide. 

1.  By  unavoidable  Necessity;  under  Command  of  the  Lang. 

2.  By   Permission   of  Law;  for    Advancement   of  Public 

Justice. 

3.  for  Prevention  of  Crimes,  in 
themselves  Capital, 

II.  Of  Excusable  Homicide^ 

,       Per  infortunium;  or  Misadventure  Se  Defeniiendo. 

1.  Wherein  these  are  distinct. 

2.  Wherein  they  agree. 

III.  Of  Felonious  Homicide. 

1.  Self  Murder;  or  where  the  Offender  is  Felo  de  se. 

2.  Manslaughter  1  Which  two  should  be*  carefully  compared 

3.  Murder         y     with  each  other. 

4.  Petit  Treason, 

I.  1.  Justifiable  Homicide  may  be  owing  to  some  unavoidable 
necessity,  without  any  will,  intention  or  desire,  and  without  ^ny 
inadvertence,  or  negligence  in  the  party  killing,  and  therefore 
without  any  shadow  of  blame ;  it  is  either  of  a  public  or  private 
nature. 

That  of  a  public  nature  is  such  as  is  occasioned  by  the  due  ex- 
ecution or  advancement  of  public  justice.  That  of  a  private 
nature  is  such  as  happens  in  the  just  defence  of  a  man's  person, 
house,  or  goods.  1  Hawk-  P.  C.  c.  28.  §  3.  The  first  of  these 
may  happen  by  virtue  of  such  an  office  as  obliges  one,  in  the  ex- 
ecution of  public  justice,  to  put  a  malefactor  to  death,  who  has 
forfeited  his  life  by  the  laws  and  verdict  of  his  country.  This  is 
an  act  of  necessity,  and  even  of  civil  duty ;  and  therefore  not  only 
justifiable,  but  commendable,  where  the  law  requires  it.  But  the 
law  must  require  it,  otherwise  it  is  not  justifiable  :  therefore  wan- 
tonly to  kill  the  greatest  of  malefactors,  a  felon,  or  a  traitor,  attainted 
or  outlawed,  deliberately,  uncompelled,  and  extrajudicially,  is 
murder.    1  Hale's  P.  C.  497.  Bract,  fol.  120. 

There  must  be  no  malice  coloured  under  pretence  of  necessity ; 
for  wherever  a  person  who  kills  another,  acts  in  truth  upon  malice, 
and  takes  occasion  from  the  appearance  of  necessity,  to  execute  his 
revenge,  he  is  guilty  of  murder.  1  Hawk.  P.  C.  c.  28.  §  2.  2  Roll. 
Rep.  120,  121.  Kelynge^S.  Bract,  lib.  3.  cap.  4. 

Farther,  if  judgment  of  death  ^be  given  by  a  judge  not  authorized 
by  lawful  commission,  and  execution  is  done  accordingly,  the 
judge  is  guilty  of  murder.  1  Hawk.  P.  C.  c.  28.  §  4.  1  Hale's  P. 
C.  497.  And  upon  this  account,  Sir  Matthew  Hale  himself,  though 
he  accepted  the  place  of  a  judge  of  the  common  pleas  under  Crom- 
weWs  government,,  (since  it  is  necessary  to  decide  the  disputes  of 
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civil  property  in  the  worst  of  times,)  yet  declined  to  sit  on  the 
crown  side  at  the  assises,  and  try  prisoners ;  having  very  strong 
objections  to  the  legality  of  the  usurper's  commission ;  a  distinc- 
tion perhaps  rather  too  refined,  since  the  punishment  of  crimes  is 
at  least  as  necessary  to  society,  as  maintaining  the  boundaries  of 
property. 

The  judgment,  by  virtue  whereof  any  person  is  put  to  death, 
must  be  given  by  one  who  has  jurisdiction  in  the  cause  ;  for  other- 
wise both  judge  and  officer  may  be  guilty  of  felony.  1  Hawk.  P. 
C.  c.  28.  Dalt,  cafi.  98.  10  Co.  76.  22  Edw.  IV.  33.  a.  H.  P, 
C.  35.  And  therefore,  if  the  court  of  common  pleas  give  a  judg- 
ment on  an  appeal  of  death,  or  justices  of  peace  on  an  indictment 
for  treason,  and  award  execution,  which  is  executed,  both  the 
judge  who  gives,  and  the  officers  who  execute,  the  sentence,  are 
guilty  of  felony ;  because  the  courts  having  no  more  jurisdiction 
over  these  crimes  than  mere  private  persons,  their  proceedings 
thereon  are  merely  void,  and  without  foundation.  But  if  the  jus- 
tices of  peace,  on  an  indictment  for  trespass,  arraign  a  man  of  fe- 
lony, and  condemn  him,  and  he  be  executed,  the  justices  only  are 
guilty  of  felony,  and  not  the  officers  who  execute  their  sentence : 
for  the  justices  had  a  jurisdiction  over  the  ofFence,  and  their  pro- 
ceedings were  irregular  and  erroneous  only,  but  not  void.  1  Hawk, 
P.  C.  c.  28.  §  5,  6.  and  the  authorities  there  cited.  Also  such  judg- 
ment, when  legal,  must  be  executed  by  the  proper  officer,  or  his 
appointed  deputy :  for  no  one  else  is  required  by  law  to  do  it; 
which  requisition  it  is  that  justifies  the  homicide.  If  another  per- 
son does  it  of  his  own  head,  it  is  held  to  be  murder ;  even  though 
it  be  the  judge  himself.  1  Hale's  P.  C,  501.  1  Hawk.  P.  C.  c.  28: 
Dalt.  Jus.  c.  150.  It  was  formerly  held,  that  any  one  might  as  law- 
fully kill  a  person  attainted  of  treason  or  felony,  as  a  wolf  or  other 
wild  beast ;  and  anciently  a  person  condemned  in  appeal  of  death 
was  delivered  to  the  relations  of  the  deceased,  in  order  to  be  ex- 
ecuted bythem.  1  Inst.  128.  b.  2  Ass.fil.  3.  Staundf.  P.  C.  13. 
a.  11  Hen.  IV.  12.  a.  Plpwd.  Com.  306.  b.  3  Inst.  131.  But  at 
this  day,  it  seems  agreed,  if  the  judge,  who  gives  the  sentence  of 
death,  and  a  fortiori  if  any  private  person  execute  the  same,  ur  if 
the  proper  officer  himself  do  it  without  lawful  command,  they  are 
guilty  of  felony.  27  Ass.  41.  Bro.  Afifieal,  69.  1  Hawk.  P.  C  c. 
28.  §  8,  9.  This  judgment  must  also  be  executed,  servato  juris  or- 
dine;  it  must  pursue  the  sentence  of  the  court.  If  an  officer  be- 
heads one  who  is  adjudged  to  be  hanged,  or  vice  versa,  it  is  mur- 
der; for  he  is  merely  ministerial,  and  therefore  only  justified  when 
he  acts  under  the  authority  and  compulsion  *of  the  law ;  but  if 
a  sheriff  changes  one  kind  of  death  to  another,  he  then  acts  by 
his  own  authority,  which  extends  not  to  the  commission  of  homi- 
cide ;  and  besides,  this  license  might  occasion  a  very  gross  abuse 
of  his  power.  Finch's  X.  31.  3  Inst.  52.  1  Hale's  P.  C.  501. 
The  king,  indeed,  may  remit  part  of  a  sentence ;  as  in  the  case 
of  treason,  all  but  the  heheading:  but  this  is  no  change,  no  intro- 
duction of  a  new  punishment ;  and  in  the  case  of  felony*  where 
the  judgment  is  to  be  hanged,  the  king  (it  hath  been  said)  cannot 
legally  order,  even  a  peer,  to  be  beheaded.  3  Inst.  52.  212.  See 
Post,  267.  where  it  is  said  that  if  the  officer  varieth  from  the  judg- 
ment, of  Ms  own  head,  and  without  warrant,  or  the  colour  of  au- 
t 
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$iority,  he  is  guilty  of  felony  at  least,  if  not  of  murder ;  but  not  if 
he  is  authorized  by  custom  or  warrant  from  the  crown.  For  al- 
though the  king  cannot  by  his  prerogative  vary  the  execution,  so 
as  to  aggravate  the  punishment  beyond  the  intention  of  the  law, 
yet  it  doth  not  follow,  that  he  who  may  remit  part  of  the  judg- 
ment, or  wholly  pardon  the  offender,  cannot  mitigate  his  punish- 
ment with  regard  to  the  pain  or  infamy  of  it.  But  this  doctrine  is 
more  fully  considered  in  another  place.  See  tit.  Pardon,  Execu- 
tion, (Criminal^)  Judgment,  {Criminal,)  , 

2.  Homicides  committed  for  the  advancement  of  public  justice, 
are  \ — .where  an  officer,  in  the  execution  of  his  office,  either  in  a 
civil  or  criminal  case,  kills  a  person  that  assaults  and  resists  him, 
1  Hale's  P.  C.  494.  1  Hawk.  P.  C.  If  an  officer,  or  any  private 
person,  attempts  to  take  a  man  charged  with  felony,  and  is  re- 
sisted;  and  in  the  endeavour  to  take  him,  kills  him.  1  Hale's  P. 
C.  494.  In  case  of  a  riot  or  rebellious  assembly,  the  officers  en- 
deavouring to  disperse  the  mob  are  justifiable  in  killing  them, 
both  at  common  law  and  by  the  riot  act.  Stat.  1  Geo.  I.  c.  5.  1 
Hale's  P.  C.  495.  I  Hawk.  P.  C.  161.  And  in  case  a  stranger  in- 
terposes to  part  the  combatants  in  an  affray,  giving  notice  to  them 
of  that  intention,  and  they  assault  him ;  if  in  the  struggle  he 
should  chance  to  kill,  this  would  be  justifiable  homicide ;  for  it 
is  every  man's  duty  to  interpose  for  the  preservation  of  the  public 
peace,  and  for  the  prevention  of  mischief.  Post.  272.  Where 
the  prisoners  in  a  gaol,  or  going  to  gaol,  assault  the  gaoler  or  of- 
ficer, and  he  in  his  defence  kills  any  of  them,  it  is  justifiable,  for 
the  sake  of  preventing  an  escape.  1  Hale's  P.  C.  496.  If  trespass- 
ers in  forests,  parks,  chases,  or  warrens,  will  not  surrender  them- 
selves to  the  keepers,  they  may  be  slain,  by  virtue  of  the  stat.  21 
Edw.  I,  st.  2.  de  malefactoribus  in  fiarcis;  and  3  &  4  W,  ts?  M.  c. 
10.  If  a  person  having  actually  committed  felony  will  not  suffer 
himself  to  be  arrested,  but  stand  on  his  own  defence,  or'  fly,  so 
that  he  cannot  possibly  be  apprehended  alive  by  those  who  pursue* 
whether  private  persons  or  public  officers,  with  or  without  a  war- 
rant from  a  magistrate,  he  may  be  lawfully  slain  by  them.  So,  if 
even  an  innocent  person  be  indicted  of  a  felony,  where  no  felony 
was  committed,  yet  if  he  will  not  suffer  himself  to  be  arrested  by 
an  officer  who  has  a  warrant,-  he  may  be  lawfully  killed,  for  there 
is  a  charge  against  him  on  record,  to  which  he  is  bound  at  his 
peril  to  answeir.  1  Hawk.  P.  C.c.  28.  §  11,  12.  22  Ass.  55.  \Bro. 
Cor.  87.  89.  Staundf.  P.  C.  13.  S  Insl.  221.  Dalt.  cafu  98.  Ht 
P.  C.  36.  Crom.  30.  Where  a  sheriff,  &c.  attempting  to  make 
a  lawful  arrest  in  a  civil  action,  or  to  retafie  one  whovhas  been 
I  arrested  and  made  his  escape,  is  resisted  by  the  party,  and  un- 
avoidably kills  him  in  the  affray.  1  Hawk,  P.  C.  c.  28.  §  17.  I 
Roll.  Refi.  189.  H.  P.  C.  37.  3  lust.  56.  Crom.  24.  a.  Dalt. 
cafi.  98.  And  in  such  case  the  officer  is  not  bound  to  give  back, 
but  may  stand  his  ground,  and  attack  the  party.  1  Hawk.  P.  C. 
c.  28.  §  18.  H.  P.  C.  31.  But  no  private  person,  of  his  own  au- 
thority, can  arrest  a  man  for  a  civil  matter,  as  he  may  for  felony, 
&c,  1  Hawk.  c.  28.  §  19.  Qrom.  30.  b.  Neither  can  the  sheriff 
himself,  lawfully  kill  those  who  Rarely  fiy  froin  the  execution  of 
any  civil  process.    1  Hawk.  jc.  28.  §  20.    H.  P.  C.  37. 

And  in  all  these  cases  there  must  be  an  apparent  necessity  on 
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*the  officer's  /side,  "viz.  'that  the  party  could  not  be  arrested  or  ap- 
prehended, the  riot  could  not  be  suppressed,  the  prisoners  could 
tibto'e  kept  in  hold,  the  deer-stealers  could  not  but  escape,  un- 
less such  homicide  Were  committed :  otherwise,  without  such  ab- 
"^oliite  necessity,  it  is  not  justifiable. 

-Lastly*,  i*f  the  champions  in  a  trial  by  battel,  killed  either  of 
^Ihem  the  other,  sHich  -homicide  was  justifiable,  and  was  imputed: 
to  the  just  judgment  of  God,  who  was  thereby,  presumed  to  have 
decided  in  favour  of  the  truth.    1  Hawk.  4?.  C.  71.    See  tit, 

3.  Such  homicide  as  is  committed  for  the  prevention  of  any  for- 
cible and  atrocious  drim&,is  justifiable  by  the  law  of  nature;  and 
fclso  by  the  laW  off  England,  as  it  stood  so  early  as  the  time  of  Brae- 
*tm,  and  as  it  is  since  expressly  declared  by  stat.  24  Hen.  V1IJ. 
r.  5.  See  Bract.  foL  155.  If  any  person  attempts  a  robbery  or 
murder  of  another,  or  attempts  to  break  open  a  house  in  the  night* 
'time,  (Which  extends  also  to  an  attempt  to  burn  "itj)  and  shall  be 
killed  in  such  attempt,  the  skyer  shall  be  acquitted  and  dischar- 
ged. 1  Hale's  P.  C.  488.  And  not  only  the  master  of  a  house, 
but  a  lodger,  or  a  sojourner,  who  kill*  an  assailant  intending  to 
commit  murder  or  robbery,  is  within  the  protection  of  the  laa& 
Cro.  Car.  54'4.  This  reaches  not  to  any  Crime  unaccompanied 
with  force,  as 'picking  of  pockets,  or  to  the  breaking  open  of  any 
house  in  the  doy-thne,  unless  it  carries  with  it  an  attempt  of  rob- 
bery also.    4  Comm.  c.  14. 

Justifiable  homicide  of  a  firrwte  nature,  in  the  just  defence  of  a 
man's'person,  house,  or  goods,  may  happen  either  by  the  killing 
of  a  Wrongdoer,  or  an  innocent  person.  And  first,  the  killing  of 
k  wrongdoer  in  the  mdking  of  such  defence,  may  be  justified  in 
many  cases ;  as  where  a  man  kills  one  who  assaults  him  in  the 
highway,  to  rob  or  murder  him  j  or  the  owner  of  a  house,  or  any 
of  his  servants  or  lodgers,  &c.  kill  one  who  attempts  to  burn  it, 
or  to  commit  therein  murder,  robbery,  or  other  felony ;  or  a  wo- 
man 'kills  one  who  attempts  to  ravish  her ;  or  a  servant  coming' 
suddenly,  anti  finding  his  master  robbed  and  slain,  falls  upon  the 
murderer  immediately,  and  kills  him  ;  for  he  does  it  in  the  height 
of  his  surprise,  and  under  just  apprehensions  of  the  like  attempt 
'upon  himself ;  but  in  other  circumstances  he  could  not  have  jus- 
tified the  'killing  of  such  a  one,  but  ought  to  have  apprehended 
him,  &c.    1  Hawk.  P.  P.  c.  28.  §  21.    24  Hen.  VIII.  eafi.  5.  Dalt. 

Neither  shall- a  man  in  any  case  justify  the  killing  another  by  a 
pretence  of  necessity,  unless  he  were  himself  wholly  without  fault 
m  bringing  that  necessity  upon  himself ;  for  if  a  man,  in  defence 
-of  an  injury  done  by  -himseif^  kill  any  person  whatsoever,  he  is 
guilty  of  manslaughter  at  least;  as  where  divers  rioters  wrong- 
fully withhofd  a  house  by  force,  and  kill  those,  who  attack  it  from 
-without,  and  endeavour  to  burn  it.  1  Hatvk.  P.  C.  c.  28.  §  22. 
Crom.  27.  b.    H.  P.  C.  56. 

Neither  can  a  man  justify  the  killing  another  in  defence  of  his 
house  or  goods,  or  even  of  his  person,  from  a  bare  private*,  tres~ 
fiasss  and  therefore  he  that  kills  another,  who,  claiming  a  title  to 
his  house,  attempts  to  enter  it  by  force,  and  shoots  at  it,  or  that 
breaks  open  his  windows  in  order  to  arrest  him,  or  that  persists  in 
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breaking  his  Hedges  after  he  is  forbidden,  is  guilty  of  manslaugh- 
ter ;  and  he  who,  in  his  own  defence,  kills  another  that  assaults 
him  in  his  house  in  the  day-time,  and  plainly  appears  to  intend  to 
beat  him  only,  is  guilty  of  homicide  se  defendendo,  for  which  he 
forfeits  his  goods,  but  is  pardoned  of  course  ;  yet  it  seems  that  a 
private  person,  and,  a  fortiori,  an  officer  of  justice,  who  happens 
unavoidably  to  kill  another  endeavouring  to  >defend  himself  from, 
or  suppress  dangerous  rioters,  may  justify  .the  fact,  inasmuch  as  he 
only  does  his  duty  in  aid  of  public  justice.  1  Hawk.  P.  C.  c.  28. 
§  23.   H.  P.  C.  40.  57.    Cro.  Car.  538.    Dalt.  cap.  98. 

According  to  the  opinion  of  Mr.  Serjeant  Hawkins,  a  person 
who,  without  provocation,  is  assaulted  by  another,  in  any  place 
whatsoever,  in  such  a  manner  as  plainly  shows  an  intent  to  murder 
liim,  as  by  discharging  a  pistol,  or  pushing  at  him  with  a  drawn 
sword,  &c.  may  justify  killing  such  an  assailant,  as  much  as  if  he 
had  attempted  to  rob  him.  1  Hawk.  P.  C.  c.  28.  §  24.  &c  M 
Bendlo,47.  \  And.  41.  Crom.  27.  b.  28.  b.  Dalt.  cafi.  98;  Staundf. 
P.  C.  15.  a.  3  Inst.  57*  Bacon,  33.  For  other  cases,  vide  Cro* 
Car.  S38.   March,  5. 

The  Roman  law  also  justifies  homicide,  when  committed  in  de- 
fence of  the  chastity  either  of  one's  self  or  relations.  The  English 
law  also  justifies  a  woman  killing  one  who  attempts  to  ravish  her. 
Bac.  Elem.  34.  1  Hawk.  P.  C.  c.  38.  §  21.  And  so  too,  the  husband 
or  father  may  justify  killing  a  man  Who  attempts  a  rape  upon  his 
wife  or  daughter ;  but  not  if  he  takes  them  in  adultery  by  consent) 
for  the  one  is  forcible  and  felonious,  but  not  the  other.  1  Hale's 
P.  C.  485,  486.  And  there  seems  no  doubt  but  the  forcibly  at- 
tempting a  crime  of  a  still  more  detestable  nature,  may  be  equal- 
ly resisted  by  the  death  of  the  unnatural  aggressor.  For  the  one 
uniform  principle  that  runs  through  our  own,  and  all  other  laws, 
seems  to  be  this ;  that  where  a  crime,  in  itself  capital,  is  endea- 
voured to  be  committed  by  force,  it  is  lawful  to  repel  that  force  by 
the  death  of  the  party  attempting.    4  Comm.  c.  14. 

In  these  instances  of  justifiable  homicide,  it  may  be  observed, 
that  the  slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in  the 
minutest  degree ;  and  is,  therefore,  to  be  totally  acquitted  and 
^discharged,  with  commendation  rather  than  blame.  1  Hawk.  P. 
C.  c.  28.  §  3. 

But  that  is  not  quite  the  case  in  excusable  homicide,  the  very 
name  whereof  imports  some  fault,  some  error,  or  omissioS ;  so 
trivial,  however,  that  the  law  excuses  it  from  the  guilt  of  felony, 
though,  -in  strictness,  i,t  judges  it  deserving  of  some  little  degree 
of  punishment.    See  the  next  division. 

II.  1.  Homicide  fier  infortunium;  or  misadventure,  is  where 
a  man  doing  a  lawful  act,  without  any  intention  of  hurt,  unfor- 
tunately kills  another  :  as  where  a  man  is  at  work  with  a  hatchet, 
and  the  head  thereof  flies  off,  and  kills  a  stander-by  ;  or  where  a 
person,  qualified  to  keep,  a  gun,  is  shooting  at  a  mark,  and  unde- 
signedly kills  a  man:  for  the  act  is  lawful,  and  the  effect  is  merely 
accidental.  1  Hawk.  P.  C.  c.  29.  So  where  a  person  is  mode- 
rately correcting  a  child,  a  master  his  apprentice  or  scholar,  or  an  - 
officer  punishing  a  criminal,  (as  by  whipping,)  and  happens  to 
occasion  his  death*  it  is  only  misadventure  ;  for  the  act  of  correc- 
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tion  was  lawful :  but  if  he  exceeds  the  bounds  of  fcioderation,  eT* 
ther  in  the  manner,  the  instrument,  or  the  quantity  of  punishment, 
and  death  ensues,  it  is  manslaughter  at  least ;  and  in  some  cases 
(according  to  circumstances)  murder;  for  the  act  of  immoderate, 
correction  is  unlawful.  1  Hale's  P.  C.  473,  474.  Where  an  of- 
ficer of  the  impress  service  in  the  navy,  fires  at  a  boat  in  order  to 
bring  her  to,  and  kills  a  man,  it  is  impossible  ^that  the  offender 
should  be  made  guilty  of  more  than  manslaughter,  especially  if 
he  fires  in  the  manner  usual  upon  such  occasions.  Coivfi.  832.  far 
\A.  Man*field. 

A  tilt  or  a  tournament,  the  martial  diversion  of  our  ancestors, 
was  however  an  unlawful  act;  and  so'are  boxing  and  sword-play- 
ing, the  succeeding  amusements  of  their  posterity  :  and  therefore, 
if  a  knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be  kill- 
eel,  such  killing  is  felony  of  manslaughter.  But  if  the  king  com- 
mand or  permit  such  diversion,  it  is  said  only  to' be  misadventure; 
for  then  the  act  is  lawful.  1  Hale's  P.  C.  473.  1  Hawk.  P.  C.  c. 
29.  §  8.  Likewise-to  whip  another's  horse,  whereby  he  runs  over 
a  child  and  kills  him,  is  held  to  be  accidental  death  in  the  •rider, 
for  he  has  done  nothing  unlawful ;  but  it  is  manslaughter  in  the 
person  who  whipped  him  ;  for  the  act  was  a  trespass,  and  at  best 
a  piece  of  idleness  of  inevitably  dangerous  consequence.  1  Hawk, 
P.  C.  c.  29.  §3. 

Where  one  lawfully  using  an  innocent  diversion,  as  shooting  at 
butts,  or  at  a  bird,  &c.  by  the  glancing  of  an  arrow,  or  such  like 
accident,  kills  another,  this  is  only  homicide  by  misadventure. 
Keilw.  108.  Pro.  Cor.  148.  See  Kelynge>  41.  So  where  a  per] 
son  happens  to  kill  another  in  playing  a  match  at  foot-ball,  wrest; 
ling  or  such  like  sports,  which  are  attended  with  no  apparent  dan- 
ger of  life,  and  intended  only  for  the  trial,  exercise,  and  improve- 
ment of  the  strength,  courage  and  activity  of  the  parties.  Koto. 
108. 136.  Crom.  29.  a.  1 1  Hen.  VII.  23.  a.  1  Hawk.  P.  Cc.  29.  § 
6,  7,  8. 

In  general,  if  death  ensues  in  consequence  of  an  idle,  danger- 
ous, and  unlawful  sport,  the  slayer  is  guilty  of  manslaughter  and 
not  misadventure  only,  for  these  are  unlawful  acts.  1  Hawk. 
C.  c.  29.  §  9.  1  Hale's  P.  C.  472.  Post.  261.  Thus,  if  a  man  kills 
another  by  .shooting  at  a  deer,  &c.  in  a  third  person's  park,  in  the 
doing  whereof  he  is  a  trespasser ;  or  by  shooting  of  a  gun,  or 
throwing  stones  in  a  city  or  highway,  or  other  place  where,  men 
'  usually  resort,  by  throwing  stbnes  at  another  wantonlyi  in  play, 
which  is  a  dangerous  s.port,  and  has  not  the  least  appearance. of 
any  good  intent ;  or  by  doing  any  other  such  idle  action  as  cannot 
but  endanger  the  bodily  hurt  of  some  one  or  other;  or  by  tilting  or 
playing  at  hand-sword  without  the  king's  command  ;  or  by  parry- 
ing with  naked  swords,  covered  with  buttons  at  the  points,  or  with 
swords  in  the  scabbards,  or  such  like  rash  sports,  which  cannot 
be  used  without  the  manifest  hazard  of  life,  he  is  guilty  of  man- 
slaughter. 1  Hawk.  P.  C.  29.  §  9.  H.  P.  C.  31,  32.  58.  Hob.  134: 
But  see  fiost.  III. 

Where  the  defendant  came  to  town  in  a  chaise,  and, before  he 
got  out  of  it,  fired  his  pistols,  which  by  accident  killed  a  woman; 
kirigi  Ch.  J.  ruled  it  to  be  manslaughter.    Str.  481. 

Homicide,  in  self-defence,  or  se  defendendo,  upon  a  sudden  affray. 
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is  also  excusable,  rather  than  justifiable,  by  the  English  law.  This 
Species  of  self-defence  must  be  distinguished  from  that  already 
mentioned,  ante;  I.  3.  as  calculated  to  hinder  the  perpetration  of  a 
capital  crime;  which  is  not  only  a  matter  of  excuse,rbut  of  justi- 
fication. But  the  self-defence,  which  we  are  now  speaking  of,  is 
that  whereby  a  man  may  protect  himself  from  an  assault,  or  the 
like,  in  the  course  of  a  sudden  brawl  or  quarrel,  by  killing  him 
who  assaults  him.  And  this  is  what  the-  law  expresses  by  the 
words  chance-medley,  or  (as  some  rather  choose  to  write  .it)  chaud- 
medley;  the  former  of  which,  in  its  etymology,  signifies  a  casual 
affray,  the  latter  an  affray  in  the  heat  of  blood  or  passion,  both  of 
them  of  pretty  much  thfc  same  import ;  but  the  former  is  in  com- 
mon speech  too  often  erroneously  applied  to  any  manner  of  homicide 
by  misadventure  ;  whereas  it  appears  by  the  stat.  24  Hen.  VIII.  c.  5. 
and  our  ancient  books,  {Staimdf.  P.  C,  16.)  that  it  is  properly  ap- 
plied to  such  killing  as  happens  in  self-defence,  upon  a  sudden  ren- 
counter. 3  Inst.  55.  57.  ,  Post.  275,  276.  This  right  of  natural 
defence  does  not  imply  a  right  of  attacking  :  for,  instead  of  attack- 
ing one  another  for  injuries  past,  or  impending,  men  need  o.nly' 
have  recourse  to  the  proper  tribunals  of  justice  :  they  cannot 
therefore  legally  exercise  this  right  of  preventive  defence  except 
in  sudden  and  violent  cases,  when  certain  and  immediate  suffering 
■would  be  the  consequence  of  waiting  for  the  assistance  of  the  law. 
Wherefore  to  excuse  homicide,  by  the  plea  of  self-defence,  it  must 
appear  that  the  slayer  had  no  other  possible  (or,  at  least,  probable) 
means  of  escaping  from  his  assailant. 

It  is  frequently  difficult  to  distinguish  this  species  of  homicide 
fupon  chance-medley,  in  self-defence)  from  that  of  manslaughter, 
in  the  proper  legal  sense  of  the  word.  3  Inst.  55.  But  the  true 
criterion  between  them  seems  to  be  this:  when  both  parties  are 
actually  combating  at  the  time  when  the  mortal  stroke  is  given, 
the  slayer  is  then  guilty  of  manslaughter :  but  if  the  slayer  hath 
not  begun  to  fight,  or  (having  begun)  endeavours  to  decline  any 
further  struggle,  and  afterwards,  being  closely  pressed  by  his  an- 
tagonist, kills  him  to  avoid  his  own  destruction,  this-  is  homicide 
excusable  by  self-defence.  Fost.  277.  For  which  reason  the  law 
requires,  that  the  person  who  kills  another  in  his  oWi)  defence, 
should  have  retreated  as  far  as  he  conveniently  or  safely  can,  to 
avoid  the  violence  of  *he  assault,  before  he  turns  upon  his  assail- 
ant :  and  that  not  fictitiously,  or  in  order  to  watch  his  opportunity, 
but  from  a  real  tenderness  of  shedding  his  brother's  blood.  And 
though  it  may  be  cowardice,  in  time  of  war  between  two  independ- 
ent nations,  to  flee  from  an  enemy ;  yet  between  two  fellow-sub- 
jects, the  law  countenances  no  such  point  of  honour :  because  the 
king  and  his  courts  are  the  vindices  injuriarum,  and  will  give  to 
the  party  wronged  all  the  satisfaction  he  deserves.  1  Hale's  P. 
C,48 1.483.'  The  party  assaulted  must  therefore  flee  as  far 'as  he  con- 
veniently can,  either  by  reason  of  some  wall,  ditch,  or  other  impedi- 
ment, or  as  far  as  the  fierceness  of  the  assault  will  permit  him,  for 
it  may  be  so  fierce  as  not  to  allow  him  to  yield  a  step,  without  ma- 
nifest danger  of  his  life,  or  enormous  bodily  harm  ;  and  then,  in 
his  defence,  he  may  kill  his  assailant  instantly.  1  Hale's  P.  C.  483. 
And  as  the  manner  of  the  defence,  so  is  also  the  time  to  be  con- 
sidered! :  for  if  trie  person  assaulted  does  net  fajl  upon  the  aggres* 
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sor  till  the  affray  is  over,  or  when  he  is  running  away,  this  is  re- 
venge and  not  defence.  Neither  under  the  colour  of  self-defence, 
trill  the  law  permit  a  man  to  screen  himself  from  the  guilt  of 'de- 
liberate murder :  for  if  two  persons  A.  and  B.  agree  to'  fight  a 
duel,  and  A.  gives  the  first  onset,  and  B.  retreats  as  far  as  he 'safely 
can,  and  then  kills  A.  this > is  murder;  because  of  the  previous 
malice  and  concerted  design.  1  Hale's  P.  C.  479.  But  if  A.  upon 
a  sudden  quarrel  assaults  B.  first,  and  upon  B's  returning  the  as- 
sault, A.  really  and  bond  fide  flees,  and  being  driven  to  the  wall, 
turns  again  upon  B.  and  kills  him ;  this  may  be  se  defendendo,  ao 
Cording  to  some  of  our  writers.  1  Hale's  P.  C.  482'.  Though 
others  have  thought  this  opinion  too  favourable  ;  inasmuch  as  the 
necessity,  to  which  he  is  at  last  reduced*  originally  arose  from  his 
own  fault     1  Hawk.  P.  C.  c.  29.  §  17. 

And  it  is  now  agreed,  that  if  a  man  strike  another  upon  malice 
fire/iense,  and  then  fly  to  the  wall,  and  there  kill  him  in  his  own 
defence,  he  is  guilty  of  murder.  1  Hawk.  P.  C.  c.  29.  §  J7% 
Staundf.  P.'  C.  15.  a.  Crom.  28.  a.  Dale,  cafi,  98.  Kelynge,  58, 
H.  P.  C.  42.    See  fiost,  III.  3. 

Under  this  excuse,  of  self-defence,  the  principal,  civil  and  na- 
tural relations  are  comprehended  ;  therefore  master  and  servant, 
parent  and  child,  husband  and  wife,  killing  an  assailant  in  the 
necessary  defen*ce  of  each  other  respectively,  are  excused;  the 
act  of  the  relation  assisting  being  construed  the  Same  as  the  act 
of  the  party  himself.    1  Hale's  P.  C.  484 

Homicide  se  %drfendendti,  or  by  self-defence,  says  Hawkins, 
seems  to  be,  where  one  who  has  no  other  possible  means  of  pre- 
serving his  life  from  one  who  combats  with  him  on  a  sudden  quar- 
rel, or  of  defending  his  person  from  one  who  attempts  to  beat 
him,  (especially  if  such  attempts  be  made  upon  him  in  his  own 
house,)  kills  the  person  by  whom  he  is  reduced  to  such  an  inevi- 
table necessity.  1  Hawk.  P.  C.  c.  22.  §  13.  &c.  H.  P.  C,  40. 
Staundf.  P.  O.  1 5. 

And  not  only  he  who  on  an  assault  retreats  to  a  wall,  or  some 
such  strait,  beyond  which  he  can  go  no  further  before  he  kill* 
the  other,  is  adjudged  by  the  law  to  act  upon  unavoidable  neces- 
sity :  but  also  he  who  being  assaulted  in  such  a  manner,  and  in 
such  a  place,  that  he  cannot  go  back  without  manifestly  endanger- 
ing his  life,  kills  the  other  without  retreating  at  all.  1  Hawk.  P. 
C.  c.  29.  §  14.  Bro,  Coro.  125.  43  Ass.  31.  3  Inst.  56.  H.  P. 
C.  41. 

And  notwithstanding  a  person,  who  retreats  from  an  assault  to 
the  wall,  give  the  other  divers  wounds  in  his  retreat,  yet  if  he 
give  him  no  mortal  one  till  he  get  thither,  and  then  kill  hini,  he  is 
guilty  of  homicide  se  dcfendendo  only  1  Hawk.  P.  C.  c.  29.  §  15. 
H.P.  C  41.    Crom.  28.    Staundf  P.  C.  15.  a. 

And  an  officer  who  kills  one  who  resists  him  in  the  execution 
of  his  office,  and  even  a  private  person  that  kills  one  who  felo- 
niously" assaults  him  in  the  highway,  may  justify  the  fact  without 
ever  giving  back  at  all.  1  Hawk.  P.  €.  c.  29.  §  16.  H.  P.  C.  41. 
3  Inst.  56.    Crom.  28.  a. 

There  is  one  species  of  homicide  se  defendendo,  where  the 
party  slain  is  equally  innocent  as  he  who  occasions  his  deaths 
and  yet  this  homicide  is  also  excusable  from  the  great  universal 
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principle  of  self-preservation,  which  prompts  every  man  to  save 
his  own  life  preferable  to  that  of  another,  where  one  of  them, 
must  inevitably  perish.  As,  among  others,  in  that  case  mentioned 
by  Lord  Bacon,  where  two  persons  being  shipwrecked,  and  get- 
ting on  the  same  plank,  but  finding  it  not  able  to  save  them  both, 
one  of  them  thrusts  the  other  from  it,  whereby  he  is  drowned. 
He  who  thus  preserves  his  own  life  at  the  expense  of  another 
man's,  is  excusable,  through  unavoidable  necessity,  and  the  prin- 
ciple of  self-defence ;  since  their  both  remaining  on  the  same 
weak  plank  is  a  mutual,  though  innocent  attempt  upon,  and  en- 
dangering of  each  other's  life.  See  Bac.  Plem.  c,  5.  4  Comm.  c. 
14. 

2.  The  circumstances  wherein  these  two  species  of  homicide, 
by  misadventure  and  self-defence,  agree,  are  in  the  blame  and 
punishment.  For  the  law  sets  so  high  a  value  upon  the  life  of  a 
man,  that  it  always  intends  some  misbehaviour  in  the  person  who 
takes  it  away,  unless  by  the  command  or  express  permission  of 
the' law.  In  the  case  of  misadventure,  it  presumes  negligence,  or 
at  least  a  want  of  sufficient  caution  in  him  who  was  so  unfortunate 
as  to  commit  it ;  who  is,  therefore,  not  altogether  faultless.  And 
as  to  the  necessity  which  excuses  a  man  who  kills  another  se  de- 
fendendo,  Lord  Bacon  entitles  it  necessitas  culjiabilis,  and  thereby 
distinguishes  it  from  the  former  necessity  of  killing  a  thief  or  a 
malefactor.  Bac.  Elem.  c.  5.  For  the  law  intends  that  the  quar- 
rel or  assault  arose  from  some  unknown  wrong,  or  some  provo- 
cation, either  in  word  or  deed  ;  and  since,  in  quarrels,  both  parties* 
may  be,  and  usually  are,  in  some  fault,  and  it  scarcely  can 
be  tried  who  was  originally  in  the  wrong,  the  law  will  not  hold 
the  survivor  entirely  guiltless.  But  it  is  clear,  in  the  other  case, 
that  where  I  kill  a  thief  that  breaks  into  my  house,  the  original 
fault  can  never  be  upon  my  side.  The  law  besides  may  have  a 
farther  view,  to  make  the  crime  of  homicide  more  odious,  and  to 
caution  men  how  they  venture  to  kill  another  upon  their  own  pri- 
vate judgment,  by  ordaining  that  he  who  slays  his  neighbour,  with- 
out an  express  warrant  from  the  law,  so  to  do,  shall  in  no  case  be 
absolutely  free  from  guilt. 

The  penalty  inflicted  by  our  laws  in  these  cases,  is  said,  by  Sir 
Edward  Coke,  to  have  been  anciently  no  less  than  death ;  2  Inst, 
248.  315.  which,  however,  is  with  reason  denied  by  later  and  more 
accurate  writers.  1  Hale's  P.  C.  425.  1  Hawk.  P.  C.  c.  29.  § 
20.  Post.  282.  8cc.  It  seems  rather  to  have  consisted  in  a  for- 
feiture, some  say  of  all  the  goods  and  chattels,  others  of  only  part 
of  them,  by  way  of  fine  or  weregild :  which  was  probably  disposed 
of,  in  fiios  ususy  according  to  the  humane  superstition  of  the  times 
for  the  benefit  of  his  soul,  who  was  thus  suddenly  sent  to  his  ac- 
count, "  with  all  his  imperfections  on  his  head."  Post.  287.  But 
that  reason  having  long  ceased,  and  the  penalty  (especially  of  a 
total  forfeiture)  growing  more  severe  than  was  intended,  in  pro- 
portion as  personal  property  has  become  more  considerable,  the 
delinquent  has  now,  and  has  had  as  early  as  our  records  will  reach, 
a  pardon,  and  a  writ  of  restitution  of  his  goods  as  a  matter  of 
course  and  right)  only  paying  for  suing  out  the  same.  Post.  283. 
2  Hawk.  P.  C.  c.  37.  §  2.  And  indeed  to  prevent  this  expense,  in 
cases  where  the  death  has  notoriously  happened  by  misadventure 
or  in  self-defence,  the  judges  permit  (if  not  direct)  a  general 
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verdict  of  acquittal.  Foist.  288.  As  they  do  now  in  all  cases 
where  the  homicide  does  not  amount  to  murder  or  manslaughter. 

It  seems  clear  that  neither  of  these  homicides,  by  misadventure 
or  se  dcfendendo,  are  felonious,  because  they  are  not  accompanied 
with  a  felonious  intent,  which  is  necessary  in  every  felony.  1 
Hawk.  P.  C.  c.  29.  §  19.    3  Inst.  56.    2  Inst.  149. 

And  from  hence  it  seems  plainly  to  follow,  that  they  were 
never  punishable  with  loss  of  life :  and  the  same  also  farther  ap- 
pears from  the  writ  de  odio  et  add  by  virtue  whereof,  if  any  -per- 
son -committed  for  killing  another,  were  found  guilty  of  either  of 
these  homicides,  and  no  other  crime,  he  might  be  bailed ;  and 
indeed  it  seems  to  be  against  natural  justice  to  condemn  a  man  to 
death,  for  what  is  owing  rather  to  his  misfortune  than  his  fault.  1 
Hawk.  P.  C.  c.  29.  §  20. 

It  is  true,  indeed,  that  some  of  our  best  authors  have  argued  from 
the  statute  of  Marlbridge,  c.  26.  which  enacts,  that  murdrum  de 
tetero  non  adjudicetur,  ubi  infortunium  tantummodtf  adjudicatum 
est,  &c.  that,  before  this  statute,  homicides  by  misadventure',  or 
s&  defendendo,  were  adjudged  murder,  and  consequently  punished 
by  death.  1  Hawk.  P.  C.  c.  29.  §  21.  2  Inst.  56.  Staundf.  P. 
C.  16. 

But  to  this  it  may-  be  answered,  that  murder  in  those  days  sig- 
nified only  the  private  killing  of  a  man,  by  one  who  was  neither 
seen  nor  heard  by  any  witness ;  for  which  the  offender,  if  found, 
was  to  be  tried  by  ordeal,  and  if  he  could  not  be  found,  the  town 
in  which  the  fact  was  done,  was  to  be  amerced  sixty -six  marks, 
unless  it  could  be  proved  that  the  person  killed  was  an  English- 
man :  otherwise  it  was  presumed  he  was  a  Dane  or  Norman,  who 
in  those  days  were  often  privately  made  away  with  by  the  English. 
And  it  being  a  doubt  whether  homicide  by  misadventure,  Sec.  were 
to  be  esteemed  murder  in  this  sense,  it  seems  to  have  been  the 
chief  intent  of  the  makers  of  this  statute  to  settle  this  question, 
1  Hawk.  P.  C.  c.  29.  §  22.    Bract.  134.  b.  135.  a.    Kelynge,  121. 

However  it  is  certain,  that  notwithstanding  neither  of  these 
offences  be  felonies,  yet  a  person  guilty  of  them  is  not  bailable  by 
justices  of  ficace,  but  must  be  committed  till  the  next  coming  of" 
the  justices  of  eyre  or  gao^  delivery..  1  Hawk.  P.  C.  c.  29,  §  23. 
H.  P.  C.  98,  99.  2  Inst.  315.  Bait.  cafi.  98.  But  such  offender 
may  be  brought  up  by  habeas  corpus,  before  any  of -the  twelve 
judges1,  and  bailed. 

Indeed,  anciently  a  person  committed  for  the  death  of  a  man, 
might  sue  out  the  writ  de  adio  et  atid,  which  by  Magna  Charta,  c. 
16.  is  grantable  without  fee  ;  and  if  thereon,  by  an  inquest  taken 
by  the  sheriff,  he  were  found  to  have  done  the  fact  by  misadven- 
ture, or  se  defendendo,  he  might  be  mainprised  by  twelve  men, 
upon  the  writ  de  fionendo  in  ballium.  But  such  writs  and  inquiries 
were  taken  away  by  the  statute  of  Gloucester,  c.  9.y  and  stat.  28 
JEdw.  III.  c  9.  and  though  perhaps  they  were  again  revived  by 
stat.  42  Edw.  III.  c.  1.  which  makes  all  statutes  contrary  to 
Magna  Charta  void,  yet  at  this  day  they  seem  to  be  obsolete,  and, 
indeed,  useless ;  inasmuch  as  the  party  may  probably  be  sooner 
delivered  in  the  usual  course,  by  the  coming  of  the  justices  of 
gaol  delivery.  1  Hawk:  P.  C.  c.  29.  §  24.  Staundf  P.  C.  77.  £. 
2  Inst.  43.  315.  9  Co.  56.  'Co.  Bail  and  Mainprise,  c,  10.. 
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It  is  also  agreed,  that  no  one  can  excuse  the  killing1  another,  by 
setting  forth  in  a  special  plea,  that  he  did  it  by  misadventure,  or  se 
defendendoy  but  that  he  must  plead  "  not  guilty,",  and  give  the  spe- 
cial matter  in  evidence.  And  that  wherever  a  person  is  found:guilly 
of  such  homicide,  either  by  a  special  indictment  for  the  same,  or 
by  a  verdict  setting  forth  the  circumstances  of  the  caseson  a  gene- 
ral indictment  of  murder  or  homicide,  he  shall  be  discharged  out 
of  prison  upon  bail,  and  forfeit  his  goods  :  But,  that  upon  removing 
the  record  by  certiorari  into  chancery,  he  shall  have  his  pardon  of 
course,  without  staying  for  any  warrant  from  the  king  to  that  pur- 
pose. 1  Hawk.  P.  C.  c.  29.  §  25.  4  Hen.  VII.  2.  a.  Keilw.  53. 
a.  108.  b.  2  Inst.  316.  ^Staundf.  P.  C.  15.  b.  16.  b.  Bait.  cap. 
96.  98.     Fitz.  M  B.  246.  C.  H. 

III.  Felonious  Homicide,  is  an  act  of  a  very  different  nature 
from  the  former,  being  the  killing  of  a  human  creature,  of  any  age 
or  sex,  without  justification  or  excuse.  This  may  be  done  either 
by  killing  one's  self  or  another  person. 

1.  Self-Murder  is  ranked  among  the  highest  crimes,  being  a 
peculiar  species  of  felony;  a  felony  committed  on  one's  self.  The 
party  must  be  in  his  senses,  else  it  is  no  crime.  But  this  excuse 
ought  not  to  be  strained  to  that  length,  to  which  our  coroners'  juries 
are  too  apt  to  carry  it,  -viz.  that  the  very  act  of  suicide  is  an  evi- 
dence of  insanity  ;  as  if  every  man,  who  acts  contrary  to  reason,  had 
no  reason  at  all :  for  the  same  argument  would  prove  every  other 
criminal  non  comfiosy  as  well  as  the  self-murderer.  The  law"  very 
rationally  judges,  that  every  melancholy  or  hypochondriac  fit  does 
not  deprive  a  man  of  the  capacity  of  discerning  right  from  wrong, 
and,  therefore,  if  a  real  lunatic  kills  himself  in  a  lucid  interval,  he 
is  felo  de  se  as  much  as  another  man.    1  Hale's  P.  C.  412. 

As.  to  the  punishment  which  human  laws  inflict  on  this  crime ; 
they  can  only  act  upon  what  he  has  left  behind  him,  his  reputation 
and  fortune :  on  the  former,  by  an  ignominious  burial  in  the  high- 
way, with  a  stake  driven  through  his  body;  on  the  latter,  by  the 
forfeiture  of  all  his  goods  and  chattels  to  the  king. 

In  this,  as  well  as  all  other  felonies,  the  offender  must  be  of  the 
age  of  discretion,  and  comfios  mentis;  and  therefore,  an  infant  kill- 
ing himself  under  the  age  of  discretion,  or  a  lunatic  duri«g  his 
lunacy,  cannot  be  a.  felo  de  se.  1  Hawk.  P.  C.  c.  27.  §  1.  Cram. 
30.  a.  b.  31.  a.    H.  P.  C.  28.    Dalt.  cap.  92.    3  Inst.  54. 

Our  laws  have  always  had  such  an  abhorrence  of  this  crime, 
that  not  only  he  who  kills  himself  with  a  deliberate  and  direct  pur- 
pose of  so  doing,  but  also  in  some  cases,  he  who  maliciously  at- 
tempts to  kill  another,  and  in  pursuance  of  such  an  Attempt  unwill- 
ingly kills  himself,  shall  be  adjudged  in  the  eye  of  the  law  a  felo 
de  se;  for  wherever  death  is  caused  by  any  act  done  with  a  mur- 
derous intent,  it  makes  the  offender  a  murderer.  1  Hawk.  P.  C. 
c.  27.  §  4.  Dalt.  cap.  92.  144.  44  Edw.  III.  44.  44  Ass.  55,  Bro. 
Cor.  12.  T4.  Staundf.  P.  C.  16.  H.  P.  C.  28,  29.  Pult.  119.  b. 
Crom.  28. 

He  who  kills  another  upon  his  desire  or  command,  is  in  the 
judgment  of  the  law  as  much  a  murderer,  as  if  he  had  done  it 
merely  of  his  own  head;  and  the  person  killed  is  not  looked  upon 
jsils  a  felo  de  se,  inasmuch  as  his  assent  was  merely  void,  being 
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against  the  law  of  God  and  man.  1  Hawk.  P.  C.  c.  27.  §  6.  Keilw, 
136.  Moor^  754. 

Further  as  to  w^hat  afelo  de  se  shall  forfeit,  it  seems  clear,  that 
he  shall  forfeit  all  chattels  real  or  personal  which  he  hath  in  his 
own  right ;  and  also  all  chattels  real  whereof  he  is  possessed 
either  jointly  with  his  wife,  or  in  her  right;  and  also  all  bonds 
and  other  personal  things  in  action^  belonging  solely  to  himself; 
and  also  all  personal  things  in  action,  and,  as  some  say,  entire 
chattels  in  possession  to  which  he  was  entitled  jointly  with  another 
on  any  account,  except  that  of  merchandise.  But  it  is  said,  that 
he  shall  forfeit  a  moiety  only  of  such  joint  chattels  ,as  may  be 
severed,  and  nothing  at  all  of  what  he  was  possessed  of  as  execu- 
tor or  administrator.  1  Hawk.  P.  C.  c.  27.  §  7.  However,  the 
blood  of  a  felo  de  se  is  not  corrupted,  nor  his  lands  of  inheritance 
forfeited,  nor  his  wife  barred  of  her  dower.  1  Hawk.  P.  C.  c.  27. 
§  8.  Plowd.  Com.  261.  b.  262.  a.  1  Hale's  P.  C.  413.  The  will 
of  a  felo  de  se  therefore  becomes  void  as  to  his  personal  property, 
but  not  as  to  his  real  estate.    Plowd.  2gl. 

Not  any  part  of  the  personal  estate  is  vested  in  the  king,  before 
the  self-murder  is  found  by  some  inquisition ;  and  consequently 
the  forfeiture  thereof,  is  saved  by  a  pardon  of  the  offence  before 
such  finding.  5  Co^  110.  b.  3  Inst.  54.  1  Saund.  362.  '  1  Sid. 
150.  162.  But  if  there  be  no  such  pardon,  the  whole  is  forfeited 
immediately  after  such  inquisition,  from  the  time  of  the  act  done 
by  which  the  death  was  caused,  and  all  intermediate  alienations 
and  titles  are  avoided.  Plowd.  Comm.  260.  H.  P.  C.  29.  5  Co. 
110.  Finch's  L.  216.  *And  such  inquisitions  ought  to  be  by  the  co- 
roner super  visum  corporis,  if  the  body  can  be  found ;  and  an  in* 
<juisition  so  taken,  as  some  say,  cannot  be  traversed.  H.  P.  C. 
29.  3  Inst.  55.  See  I  Hawk.  P.  C.  c.  27.  §  9,  10,  11.  But  see 
3  Mod.  238. 

But  if  the  body  cannot  be  found,  so  that  the  coroner,  who  has 
authority  only  sufier  visum  corporis,  cannot  proceed,  the  inquiry 
may  be  by  justices  of  peace ;  (who  by  their  commission  have  a 
general  power  to  inquire  of  all  felonies  ;)  or  in  the  king's  bench,  if 
the  felony  were  committed  in  the  county  where  that  court  sits; 
and  such  inquisitions  are  traversable  by  the  executor,  &c.  1  Hawk. 
P.  C.'C  27.  §  12.    3  Inst.  55.    HP.  C.  29.    2  Lev.  141. 

Also  all  inquisitions  of  this  offence  being  in  the  nature  of  in- 
dictments, ought  particularly  and  certainly  to  set  forth  the  cir- 
cumstances of  the  fact ;  and  in  the  conclusion  add  that  the  party 
in  such  manner  murdered  himself.  1  Hawk.  P.  C.  c.  27.  §  1 3.  3 
Lev.  140.  3  Mod.  100.  2  Lev.  152.  Yet  if  it  be  full  in  sub- 
stance, the  coroner  may  be  served  with  a  rule  to  amend  a  defect 
in  form.  1  Sid.  225.  259.  3  Mod.  101.  1  Keb.  907.  1  Hawk* 
P.  C.  c.  27.  §  15. 

If  a  person  is  unduly  found  felo  de  se,  or  on  the  other  hand  found 
to  be  a  lunatic,  when  in  fact  he  was  not  so,  and  therefore  felo  de 
se,  although  a  writ  of  melius  inquirendum  will  not  be  granted,  yet 
the  inquisition  is  traversable  in  the  king's  bench.    3  Mod.  238. 

By  the  rubrick  in  the  common  prayer,  before  the  burial  office, 
(confirmed  by  stat.  13  &  14  Car.  II.  c.  4.)  persons  who  have 
laid  violent  hands  upon  themselves,  shall  not  have  that  office  used 
at  their  interment.  See  further  on  this  subject,  this,  Diet,  tit,  Pefa 
de  se. 
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*  The  other  species  of  criminal  homicide  is  that  of  killing  'an- 
other man.  But  in  this  there  are'  also  degrees  of  guilt,  -which 
divide  the  offence  into  manslaughter,  and  muTder.  Tfre  difference 
between  which  may  he  partly  collected  from  what  has  been  inci- 
dentally mentioned  in  the  preceding  articles ;  and  principally 
consists  in  this,,  that  manslaughter  (when  voluntary)  arises  from 
the  sudden  heat  of  the  passions ;  murder  from  the  wickedness  of 
the  heart, 

2»  Manslaughter  is  therefore  thus  defined  :  The  unlawful  kill' 
ing,  of  another,,  without  malice,  either  excess  or  implied :  which 
may,  be  either  voluntarily,  upon  a  sudden  heat;  or.  involuntarily, 
but  in  the  commission  of  some  unlawful  act.  1  Hale's  P.  C.  466. 
And  hence  it  follows,  that;  in  manslaughter  there  can  be  no  acces- 
saries before  the  fact ;  because  it  must  be  done  without  preme- 
ditation. 

As  to  the  first,  or  voluntary  branch :  if  upon  a  sudden  quarrel 
two  persons  fight,  and  one  of  them  kills  the  other,  this  is  man- 
slaughter :  and , so  it  istifthey,  upon  such  an  occasion,  go  out  and 
fight  in  a  field ;  for  this  is  one  continued  act  of  passion,  and  the 
law  pays  that  regard  to  human  frailty,  as  not  to  put  a  hasty  and 
deliberate  act  upon  the  same  footing  with  regard  to  guilt,  I 
Hawk.  P,  C.  c.  31.  §.29,  30.  So,  also,  if  a  man  be  greatly  provo- 
ked, as  by  pulling  his  nose,  or  other  great  indignity ,K  an^ imme- 
diately kills  the  aggressor,  though  this  is  not  excusable  se  defen- 
dendo,  since  there, is  no  absolute  necessity  for  doing  it,,  jo  prerserve\ 
himself  j  yet  neither  is  it  murder,  for  there  is  no  previous  malice; 
but  it  is  man  slaughter.  Kelynge,  135.  But  in  this,  and  in  Avery 
other  case  of  homicide,  upon  provocation,  if  there  be  a  sufficient 
cooJing-time  for  passion  to  subside  and  reason  to  interpose,  and 
the,person  so  provoked  afterwards  kills  the  other,  this  is  delibe- 
rate revenge,  and  not  heat  of  blood,  and  accordingly  amounts  to 
murder.  J?ost.  296.  So  if  a  man  takes  ano therein  the  act  of 
adultery  with  his  wife,  and  Ifills  him  directly  upon Ltjie^spot;  this 
i£  not  absolutely  ranked  in  the  class  of  justifiable  homicide,  as  -ill 
case,  of  a  forcible  rape,  but  it  is  manslaughter,  1  Hale* a  P.  C. 
486.  It  is  however  the  lowest  degree  of  it,  and  therefore  m  such 
a  case,  the  court  directed  the  burning  in  the  hand  to  be  gently  ift- 
flic ted,  because  there  could  not  be  a  greater  provocation^  Raym. 
212.,  Manslaughter  therefore  on  sudden  provocation  differs  from 
excusable  homiqide  se  defendendo  in  this. :  that  in  one  case  there  is 
an  apparent  necessity,  for  self-preservation,  to  kill  the  aggressor  ; 
in  the  other  no  necessity  at  all,  being  onjy*a  sudden  act  of  revenge. 
4  Comm,  c.  14. 

TThe  second  branch,  or  involuntary  manslaughter,  differs  also 
from  homicide  excusable  by  misadventure,  in  .this ;  that  misad* 
venture  always  happens  in  consequence  of  a  lawful  act,  but  this 
species  of  manslaughter  in  consequence  of  an  unlawful  one.  As 
if  two.  persons  play  at  sword  and  buckler,  unless  by  the  king's 
command,  an'd  one  of  them  kills'  the  other,  this  is  manslaughter, 
because  the  original  act  is  unla'wM ;  but  it  is  not  murder,  for  the 
one  had  no  intent  to  do  the  other  any  pergonal  mischief.  3  Inst.  56. 
So  where  a  person  does  an  act,  lawful  in  itself  but  in  an  unlawful 
manner,  and  without  d.ue  caution  and  circumspection :  as  when  a 
workman  fiings  down  a,  stone  or  piece  of  timber  into  the  street, 
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and  kills,  a  man  ;  this  may  be  either  misadventure,  manslaughter 
or  murder,  according  to  the  circumstance  under  which  the  Original 
act  was  done ;  if  it  were  in  a  country  village  where  few  pas- 
sengers are,  and  he  calls  out  to  all  the  people  to  have  a  care,  it  ia 
misadventure  only;  but  if  it  were  in  London,  or  other  populous 
town,  where  people  are  continually  passing,  it  is  manslaughter, 
though  he  gives  loud  warning ;  and  murder*  if  he  knows  of  their 
passing,  and  gives  no  warning  at  all,  for  then  it  is  malice  against  all 
mankind.  KeL  43*  3  Inst.  And  in  general  when  an  involun- 
tary killing  happens  in  consequence'  of  an  unlawful  act,  it  will  be 
either  murder  or  manslaughter  according  to  the  nature  of  the 
act  which  occasioned  it.  If  it  be  in  prosecution  of  a  felonious  in- 
tent, or  in  its  consequences  naturally  tended  to  bloodshed,  it  will 
be  murder;  but  if  no  more  was  intended  than  a  mere  civil  tres- 
pass, it  will  only  amount  to  manslaughter.  4  Comm.  c.  14.  See 
fiost,  3.  more  at  large. 

d)ur  statute  law  has  severely  animadverted  on  one  species  of 
criminal  negligence,  whereby  the  death  of  a  man  is  occasioned. 
For  by  stat,  10  Geo.  II.  c.  31.  if  any  waterman  between  Graves- 
end  and  Windsor  receives  into  his  boat  or  barge  a  greater  number 
of  persons  than,  the  act  allows,  and  any  passenger  shall  then  be 
drowned,  such  waterman  is  guilty  (not  of  manslaughter,  but)  of 
felony  Juand  shall  be  transported  as  a  felon. 

Next,  as  to  the  fiuniskment  of  this  degree  of  homicide  :  the  crime 
of  manslaughter  amounts  to  felony,  but  within  the  benefit  of  clergy? 
and  the  offender  shall  be  burnt  in  the  hand,  and  forfeit  all  his 
goods  and  chattels,  and  may  be  imprisoned  not  exceeding  .12 
months.  See  stat.  18  Eliz.  c.  7.  and  this  Diet,  tit.  Clergy >  Bene* 
fit  qf. 

But  there  is  one  species  of  manslaughter,  which  i%  punished  as 
murder,  the  benefit  of  clergy  being  taken  away  from  it  by  statute; 
namely,  the  offence  of  mortally  stabbing  another,  though  done 
upon  sudden  provocation.  For  by  stat.  1  Jac.  I.  c.  8.  when  one 
thrusts  or  stabs,  another,  who  hath  not  then  a  weapon  drawn,  or 
who  hath  not  then  first  stricken  the  party  stabbing,  so  that  he  dies 
thereof  within  six  months  afyer,  the  offender  shall  not  have  the 
benefit  of  clergy,  though  he  did  it  not  of  malice  aforethought.  This 
statute  was  made  on  account  of  the  frequent  quarrels  and  stab- 
bing with  short  daggers,  between  the  Scotch  and  the  English,  at  the 
accession  of  James  the  first;  and  being,  therefore,  of  a  temporary 
nature,  ought  perhaps  to  have  expired  with  the  mischief  which  it 
meant  to  remedy.  1  Lord  Raym.  140.  It  was  however  continued 
indefinitely  by  stat.  3  Car.  I.  c.  4/  and  by  stat.  16  (or  17)  Gar.  I.  c. 
As.  till  some  other  act  shall  be  made  touching  the  continuance  or 
discontinuance  thereof.  It  seems,  that  in  point  of  solid  and  sub- 
stantial justice,  it  cannot  be  said  that  the  mode  of  killing,  whether 
by  stabbing,  strangling,  or  shooting,  can  either  extenuate  or  en- 
hance the  guilt ;  unless  where,  as  in  the  case  of  poisoning,  it 
carries  with  it  an  internal  evidence  of  cool  and  deliberate  malice. 
But  the  benignity  of  the  law  hath  construed  the  statute  so  favour- 
ably in  behalf  of  the  subject,  and  so  strictly  when  against  him,  that 
the  offence,  of  stabbing  now  stands  almost  upon  the  same  footing, 
as  it  did  at  the  common  law.  Fost.  299,  300.  Thus,  (not  to  repeat 
the  cases  before  mentioned,  of  stabbing  an  adulteress,  &c.  which 
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we  barely  manslaughter,  as  at  common  law,)  in  the  construction 
of  the  statute  it  hath  been  doubted,  whether  if  the  deceased  had 
Struck  at  all  before  the  mortal  blow  given,  this  does  not  take  it 
out  of  the  statute,  though  in  the  preceding  quarrel  4he  stabber 
Jiad  given  the  first  blow ;  and  it  seems  to  be  the  better  opinion, 
that  this  is  not  within  the  statute,  Post.  30 1.  1  Hawk,  P.  C.  c. 
30.  §  6.  Also  it  hath  been  resolved,  that  the  killing  a  man  by 
throwing  a  hammer  or  other  blunt  weapon  is  not  within  the  statute; 
and  whether  a  shot  with  a  pistol  be  so  or  not,  is  doubted.  1  Haie*s 
P.  C.  470.  And  if  the  party  slain  had  a  cudgel  in  his  hand,  or 
had  thrown  a  pot  or  bottle,  or  discharged  a  pistol  at  the  party 
stabbing,  this  is  a  sufficient  having  a  weapon  drawn  on  his  side  with- 
in the  words  of  the  statute.    1  Hawk.  P.  C.  c.  ^0.  §  8. 

It  is  generally  holden,  that  this  statute  is  but  declarative  of  the 
common  law,  and  in  the  construction  thereof,  the  following  points 
have  been  also  resolved.    1  Bulst.  87.    Kelynge,  55. 

That  he  who  actually  gives  the  stroke,  and  not  any  of  those  wha 
may  be  said  to  do  it  by  construction  of  law,  as  being  present,  and 
aiding  and  abetting  the  fact,  are  within  the  statute ;  and  from 
whence  it  follows,  that  it  cannot  be  proved  by  whom  the  stroke 
was  given,  none  can  be  found  guilty  within  the  statute.  1  Hawk. 
P.  C.  c.  30.  §  7.    H  P.  C.  58.    Aleyn,  U. 

That  there  is  no  need  to  lay  the  conclusion  of  the  indictment 
contra  formam  statuti,  because  the  statute  makes  no  new  offence, 
but  onij^  takes  away  the  privilege  of  clergy  from  an  old  one,  and 
leaves  it  to  the  judgment  of  the  common  law ;  from  whence  it 
follows,  that  a  person  indicted  on  the  statute,  may  be  found  guilty 
of  manslaughter  generally.  Also  from  the  same  ground  it  hath 
been  resolved,  that  if  an  indictment  lay,  and  a  verdict  also  find,  a 
fact  to  be  contra  formam  statuti;  which,  cannot  possibly  be,  so,  as  that 
A.  and  B.  aided  and  abetted  C.  contra  formam  statuti,  yet  neither 
•such  indictment  nor  verdict  are  void ;  but  A.  and-  B.  shall  be  dealt 
with  in  the  same  manner  as  they  should  have  been,  if  these  word£l 
contra  formam  statuti  had  been  wholly  omitted,  because  the  sub- 
stance of  the  indictment  being  founds  they  may  be  rejected  as  sense- 
less and  surplusage  :  And,  a.  fortiori,  therefore  it  is  certain,  that 
they  shall  do  no  hurt  to  an  indictment  or  verdict  containing  a 
fact  which  may  be  within  the  statute.  1  Hawk.  P.  C.  c.  SO.  §  9. 
H.  P.  C.  58.  266:  Allen,  47.    Cro.  Jac.  283. 

That,  as  these  words,  contra  formam  statuff,  do  not  vitiate  an  in- 
dictment which  Would  be  good  without  them ;  so  also,  they  will 
not  supply  a  defect  in  a  vitious  one,  which  does  not  specially  pur- 
sue the  statute.    1  Hawk.  P.  C.  c.  30.  §  10.    H.  P.  C.  58. 

A  prisoner  whose  case  may  be  brought  within  the  statute,  is 
commonly  arraigned  upon  two  indictments,  one  at  common  law 
for  murder,  and  the  other  upon  the  statute.  Post.  299.  Buttjtie 
same  circumstances  which  at  common  law  will  serve  to  justify, 
excuse  or  alleviate  a  charge  of  murder,  have  always  had  their 
due  weight  in  prosecutions  grounded  on  this  statute.  Post.  298. 
As  where  a  husband  stabs  an  adulterer  whom  he  seizes  in  the' 
act.  1  Vent.  158.  Raym.  %t?.  Or  where  a  man  is  assaulted  by 
thieves' in  his  house,  the  thieves  having  no  weapon  drawn,  nor 
having  struck  him;  and  he  stabs  one*of  them.  Stra.  469.  Or 
where  an  officer  entering  violently  into  the  chamber  of  a  gentle- 
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man  to  arrest  him,  but  without  announcing  the  purpose  for  which 
he  came,  is  stabbed  by  the  gentleman  with  his  sword,  gel.  13&. 
1  Hale,  470.  Sty.  467.  W  where  jupon  an  onttry  of -thieves,  a 
person  who  had  innocently,  hidden  himself  in  a  closet,'  was  mis- 
taken for  the  thief,  and  stabbed  in  the  dark.  See  1  Hale,  42.  474. 
Cro.  Car.  538,  W.Jones,  429.  Kely.  136,  and  many  other  in- 
stances of  this  kind,  which  were  held  not  to  be  within  the' statute 
1  Hawk.  P.  C.  c.  30.  in  n.  See  post,  division  3.  for  the  particu- 
lars of  the  statute.  43  Geo.  III.  c.  58.  relative,  to  killing  or  at- 
tempting to  kill,  iy  shooting,  stabbing,  poisoning,.  8cc. 

3.  The  term  of  murder  (as  a  crime)  was  anciently  applie^  6njy 
to  the  secret  killing  of  another;  Dial,  de  Scacch.  I.  1.  c.  10.  which 
the  word  moerda  signifies  in  the  Teutonic  language;  and  it  was 
defined,  "  homicidzum  quod,  nullo  vidente,  nztllo  sciente,  clam  per- 
fietratur;  Glanv.  lib.  14.  c.  3.  for  which  the  vill  therein  it  was 
committed,  or  (if  that  were  too  poor)  the  whole  hundred  was 
liable  to  a  heavy  amercement;  which  amercement  itself ;  was  also 
denominated  murdrum.  Bract,  lib.  3.  tract*  2.  c.  \5.-§  7.  Stat.  Marl, 
c.  t6.  Post.  281.  The  word  murdre  in  our  old  statutes,  also  sig- 
nified any  kind  of  concealment  or  stifling :  So  in  the  stat.  of 
Exeter,  14  Ediv.  If  uje  Hens  ne  celerai  ne  suffrerai  etre  cele  ne 
murdre;"  which  is  thus  translated  in  Fleta,  lib.  1.  c.  18.  §  4.  "nuL 
tarn  ve'ritdtem  celabo,  nec  celari  permit-tarn,  nec  murdrari."  And? 
the  words  u,pur  murdre  le  droit"  in  the  articles  of  that,  statute* 
are  rendered  in  Fleta,  ibid.  §  8.  "pro  jure  alicujus  murdHendo" 
The  word  murdrum,  (by  some  derived  from  the  Sax.  morth, 
whence  (as  it  is  said)  comes  the  barbarous  Latin  motdrum  and  mur- 
drum, in  Frencti meurtre;  though  the  word  murdrarej  evidently 
comes  from  the  Latin  morti  dare,)  was  a  word  in  use  long  before  the 
reign  of  King  Canutus,  which  some,  would  have  to  signify  a  violent 
death ;  and  sometimes  the  Saxons  expressed  it  by  morth  dad  and 
morth  iveorc,  a  deadly  work :  But  the  Sax.  morth  relates  generally 
to  mors. 

The  usage  of  fining  the  vill  or  the  hundred  was  common  among 
the  ancient  Goths,  in  Sweden  and  Denmark,  who  supposed  the 
neighbourhood,  unless  they  produced  the  murderer,  to  have  .per- 
petrated, or  at  least  connived  at,  the  murder ;  and,  according  to 
Brac{ton,  it  was  introduced  into  this  kingdom  by  King  Cam$e  to 
prevent  his  countrymen  the  Danes  from  being  privily  murdered 
by  the  English;  and  was  afterwards  continued  by  William  the  Con- 
queror, for  the  like  security  of  his  own  Normanv.  Bract,  lib,  3.  tract: 
2.  c.'  IS.  1  HaU's  P.  C.  447.  And  therefore  if,  upon  inquisition 
had,  it  appeared  the  person  slain  was  an  Englishman,  (the  present- 
ment whereof  was  denominated  Englesfcherie,)  the  county  seems  to 
have  been  excused  from  the  burthen.  Bract,  ubi  supra,.  See  this 
Diet.  tit.  Etiglecery.  But  this  difference  being  totally  abolished  by 
stat.  14  Edyt.'Ul:  c.  4.  we  must  define  murder  in  quite  another 
manner ;  without  regarding  whether  the  party  "slain  was  killed 
openly  or  secretly^  or  whether  he  was  of  EhgUsh  ov  foreign  ex- 
traction. See  Staiindf.  P.  C.lib.  I.e.  10.  as  also  1  Hawk.  P.  C.  c.  ,31: 
where  it  is  said,  that  in  the  ancient  times  above  alluded  to,  the. 
open  killing  of  a  man  through  anger  or  malice  was  not  called 
murder;  but  volunttltfy  hoiMcide.  Bract.  121.  a.  134.  b.  135.  a: 
Kel.  121. 
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The  law  concerning  englescherie  having  been  abolished  by  stat. 
14  Edw.  III.  c.  4.  the  killing  of  an  Englishman  or  foreigner 
through  malice  prepense,  whether  cpmmitted  openly  or  secretly, 
was  by  degrees  called  murder;  and  stat.  13  Rich.  II.  c.  1.  which 
restrains  the  king's  pardon  in  certain  cases,  does  in  the  preamble, 
under  the  general  name  of  murder,  include  all  such  Homicide  as 
shall  not  be  pardoned  without  special  words ;  and,  in  the  body  of 
the  act,  expresses  the  same  by  murder,  or  killing  by  await]  as- 
sault, or  maRce  prepensed.  And  doubtless  the  makersi  of  stat.  23 
Men.  VIII.  cap.  1.  which  excluded  all  wilful  murder  of  malice  pre' 
fiense  from  the  benefit  of  clergy,  intended  to  include  open,  as  well 
as  private  homicide,  within  the  wgrd  murder.  1  Hawk.  P.-  C.  c*  31. 
§2.  Staundf.  P.  C.  18.  b.  19.  a.  1 

By  murder,  therefore,  says  Hawkins,  at  this  da^,  we  understand 
the  wilful  killing  of  any  subject  whomsoever,  through  malice  fore- 
thought, whether  the  person  slain  be  an  Englishman  or  foreigner. 
1  Hawk.  P.  C.  c.  31.  §  3v 

Murder  is  thus  defined*  or  rather  described,  by  Sir  Edward 
Coke:  u  When  a  person  of  sound  memory  and  discretion  unlaw* 
fully  killeth  any  reasonable  creature  in  being,  and  under  the  king's 
peace,  with  malice  aforethought,  either  express  or  implied."  3 
Inst.  47.  The  best  way  of  examining  the  nature  of  this  crime 
will  be*  by  considering  the  several  branches  of  this  definition.' 

First,  murder  must  be  committed  by  a  person  of  sound  memory 
and  discretion;  for  lunatics  or  infants,  as  was  formerly  ohserved, 
are  incapable  of  committing  any  crime,  unless  in  such  cases  where 
they  show  a  consciousness  of  doing  wrong,  and  of  course  a  discre- 
tion or  discernment  between  good  and  evil. 

One  under  the  age  of  discretion,  or  non  compos  mentis,  cannot 
be  guilty  of  murder;  though,  if  it  appears  by  circumstances  that 
the  infant  did  hide  the  body,  &c.  it  is  felony  i  H.  P.  C.  43.  3 
Inst.  46.:54. 

If  an  infant  under  twelve  years  old,  hath  an  extraordinary  wit, 
that  it  may  be  presumed  he  knows  what  he  does,  and'  he  kill  an- 
other^ it  may  be  felony  and  murder,  otherwise  it  shall  not.  3  Hen. 
VII.  13.  r  Plowd.  191. 

See  the  case  of  William  York,  at  Bury  summer  assises,  in  174,8, 
Foster* s  Rep.  70.  and  this  Diet,  tit.  Infant  I. 

Next,  murder  ha^psns  when  a  person  of  such  sound  discretion 
unlawfully  killeth.  The  unlawfulness  arises  fronx,  the  killing  with- 
out warrant  or  excuse  ;  and  there  must  also  be  an  actual  killing  to 
constitute  murder ;  for  a  bare  assault,  with  intent  to  kill,  is  only 
a  great  misdemeanor,  th®ugh  formerly  It  was  held  to  be  murder* 
See  1  Hale's  P,  C.  425. 

A  person  indicted  for  intending  to  murder  the  master  of  the 
rolls,  Term  Mich.  16.  Car.  II. ;  and  for  offering  a  sum  of  money  to  • 
another  person  to  do  it,  saying  at  the  same  time,  that  if  he  would 
not  perpetrate  the  crime,  he  would  do  it  himself;"  upon  his  convic- 
tion, the  court  declared  that  this  was  a  heinous  offence,  and  not 
only  indictable,  but  finable ;  and  the  offender  was  fined  one  thou~ 
sand  marks,  committed  to  prison  for  three  months,  and  ordered  to 
find  sureties  for  his  good  behaviour  during  life.    1  Lev.  146., 

The  killing  may  be- by  poisoning,  striking,  starving,  drowning, 
and  a  thousand,  other  forms  of  death,  by  which  human  nature  may 
be  overcome.    Ami  if  a  person  be  indicted'  for  one  species  of  kill- 
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ing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence  of  a  to- 
tally different  species  of  deatn,  as  by  shooting  with  a  pistol,  or 
starving.  But  where  they  only  differ  in  circumstances,  as  if  a 
wound  be  alleged  to  be  given  by  a  sword,  and  it  proves  to  have 
arisen  from  a  staff,  an  ax,  or  a  hatchet,  this  difference  is  immatev 
rial.  3  Inst.  319.  2  Hale's  P.  C.  185.  Of  all  species  of  deaths, 
the  most  detestable  is  that  of  poison ;  because  it  can,  of  all  others, 
b<y  the  least  prevented  either  by  manhood  or  forethought.  3  Inst, 
48.  And  therefore,  by  the  stat.  22  Hen.  VIII.  c.  9.  it  was  made 
treason,  and  a  more  grievous  and  lingering  kind  of  death  was  in- 
flicted on  it  than  the  common  law  allowed ;  namely,  boiling  to 
death ;  but  this  act  did  not  live  long,  being  repealed  by  stat.  1 
Edw.  VI.  c.  12.  which  declares,  tfiat  all  wilful  killing  by  poison- 
ing of  any  person,  shall  be  adjudged  wilful  mtfrder,  of  malice 
prepensed. 

There  was  also,  by  the  ancient  common  law,  one  species  of 
killing  held  to  be  murder,  which  may  be  dubious  at  this  day,  as 
there  hath  not  been  an  instance  wherein  it  has  been  held  to  be 
murder,  for  many  ages  past;  namely,  by  bearing  false  <witnes& 
against  another,  with  an  express,  premeditated  Resign  to  take  away 
his  life,  so  as  the  innocent  person  be  condemned  and  executed* 
Mirror,  c.  l.§9.  19.  Brit.  c.  52.  Bracton,  I.  3.  c.  4.  There  is 
no  doubt  but  this  is  equally  murder  in  foro  conscientia,  as  killing 
with  a  sword  ;  though  the  modern  law  (to  avoid  the  danger  of  de- 
terring witnesses  from  giving  evidence  upon  capital  prosecutions, 
if  it  must  be  at  the  perils  of  their  own  lives)  has  not  yet  pu- 
nished it  as  such.  See  3  Inst.  48.  Fost.  131.  and  this  Diet,  tit 
Perjury.  ,  .... 

A  gaoler  knowing  a  prisoner  to  be  infected  with  an  epidemfcMis- 
temper,  confines  another  prisoner  against  his  will  in  the  same 
room  with  him,  by  which  he  catches  the  infection,  of  which  the 
gaoler  had  notice,  and  the  prisoner  dies,  this  is  a  felonious  kill- 
ing. Stra,  856.  9  St.  Tr.  146.  So  to  confine  a  prisoner  in  a  low, 
damp,  unwholesome  room,,  not  allowing  him  the  common  conve- 
niences,' which  the  decencies  of  nature  require,,  by  which  the  ha* 
bits  of  his  constitutipn  are  so  affected  as  to  produce  a  distemper  of 
which  he  dies,  this  is  also  a  felonious  homicide,  Stra.  884.  Lord 
Rayrn.  1 578.  For,  though  the  law  inves'ts  gaolers  with  all  necessa- 
ry powers  for  the  interest  of  the  commonwealth,  they  are  not  to 
behave  with  the  least  degree  of  wanton  cruelty  to  their  prisoners,; 
Q.  B,  1784,  ft.  1177.-  And  those  were  deliberate  acts  6f  cruelty, 
and  enormous  violations  of  the  trust  the  law  repoSeth  in  its  mi- 
nisters of  justice.    Fost.  322. 

In  seme  cases  a  man  shall  be  said,  in  the  judgment  of  the  law, 
to  kill  one  who  is  in  truth  actually  killed  by  another,  or  by  him-, 
self;  as  where  one  by  duress  of  imprisonment  compels  a  man  to 
accuse  an  innocent  person,  who,  on  his  evidence,  is  condemned 
and  executed ;  or  where  one  incites  a  madman  to  kill  himself  or 
another  ;  or  where  one  lays  poison  with  an  intent  to  kill  one  man, 
which  is  afterwards  accidentally  taken  by  another  who  dies  there- 
of. I  Hawk.  P.  C.  c.  31.  §  7.  Staundf.  P.  C.  36.  3  Inst.  91.  Dalt. 
eafi.  ,93.    Plowd.  Comm.  474. 

If  a  man,  however,  does  such  an  act,  of  which  the  probable 
consequence  may  be,  and  eventually  is  death,  such,  killing  may 
be  murder,  although,  no  stroke  be  struck  by  himself,  and  though 
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no  killing  may  be  primarily  intended  ;  as  was  the  case  of  the  un- 
natural spn,  who  exposed  his  sick  father  to  the  air  against  his 
will,  by  reason  whereof  he  died.  1  Hawk*  P.  C.  c.  31.  §  5. ;  of 
the  harlot,  who  laid  her  child  under  leaves  in  an  orchard,  where  a 
kite  struck  it  and  killed  it.  1  Hale's  P.  C.  432. ;  and  of  the  parish 
officers,  who  shifted  a  child  from  parish  to  parish,  till  it  died  for 
Want  of  care  and  sustenance.  Palm.  545.  So  also,  in  general, 
any  one  who,  assuming  to  take  care  of  another,  refuses  them  ne- 
cessary subsistence,  or  by  any  other  severity,  though  not  of  a  na- 
ture to  produce  immediate  death,  as  by  putting  the  party  in  such  a 
situation  as  may  possibly  be  dangerous  to  life  or  health,  if  death 
actually  and  clearly  ensues  in  consequence  of  it,  it  is  murder. 
And  this  mode  of  killing  is  of  the  most  aggravated  kind,  because 
a  long  time  must  unavoidably  intervene  before  the  death  can  hap- 
pen, and  also  many  opportunities  of  deliberation  and  reflection. 
O.  B.  1784,  fi.  455.    R.  v.  S.  Self,  O.  B.  1784,  Feb.  Sess.  1776. 

If  a  man  hath  a  beast  that  is  used  to  do  miscnief,  and  he,  know- 
ing it,  suffers  it  to  go  abroad,  and  it  kills  a  man,  even  this  is 
manslaughter  in  the  owner;  but  if  he  had  purposely  turned  it 
loose,  though  barely  to  frighten  people  and  malte  what  is  called 
sport,  it  is  as  much  murder  as  if  he  had  incited,  a  bear  or  dog  to 
Worry  them.    See  1  Hale's  P.  C.  431. 

Hawkins  says,  that  he  who  wilfully  neglects  to  prevent  a  mis- 
chief, which  he  may  and  ought  to.  provide  against,  is,  da,  some 
have  said,  in  judgment  of  the  law^  the  actual,  cause  of  the  .damage 
which  ensues;  and,  therefore,  if  a  man  have  an  ox  or  horse, 
which  he  knows  to  be  mischievous,  by  being  used  to  gore  or  strike 
at  those  who  came  near  them,  and  do  not  tie  them  up,  but  leave 
them  to  their  liberty,  and  they  afterwards  kill  a  man,  according  to 
some  opinions,  the  owner  may  be  indicted  as  having  himself  kill- 
ed him ;  and  this  is  agreeable  to  the  Mosaical  law.  However,  it 
is  agreed  by  all,  such  a  person  is  guilty  of  a  very  gross  misde- 
meanor. 1  Hawk.  P.  C  c.  31.  §  1.  Fitz.Corone,  311.  Staundf.  P.  C. 
17.  a.  Crom.  24.  b.  Dalt.  cafl.  93,  Pult,  122.  b.  H.  P.C.  53. 
Exodus,  c.  2.  -v.  29. 

If  a  physician  or  surgeon  gives  his  patient  a  potion  or  plaster 
to  cure  him,  which,  contrary  to  expectation,  kills  him,  this  is  nei- 
ther murder  nor  manslaughter,  but  misadventure,  and  he  shall  not 
be  punished  criminally,  however  liable  he  might  formerly  have 
been  to  a  civil  action,  for  neglect  or  ignorance.  Mirror,  c.  4.  § 
16.  But  it  hath  been  holden,  that  if  he  is  not  a  regular  physician 
or  surgeon,  who  administers  the  medicine  or  performs  the  opera- 
tion, it  is  manslaughter  at  the  least.  Britt.  c.  5.  4  Inst.  251. 
Yet  Sir  Matthew  Hale  very  justly  questions  the  law  of  this  deter^ 
mination.    1  Hale's  P.  C.  430. 

In  order  also  to  make  the  killing  murder,  it  is  requisite  that  the 
party  die  within  a  year  and  a  day  after  the  stroke  received,  or 
cause  of  death  administered ;  in  the  computation  of  which,  the 
Whole  day  upon  which  the  hurt  was  done  shall  be  reckoned  the 
first.    1  Hawk.  P.  C  c.  51.  §  9,^ 

But  if  a  person  hurt  by  another,  die  thereof  within  a  year  and 
a  day,  it  is  no  excuse  for  the  other, , that  he  might  have  recovered, 
if  he  had  not  neglected  to  take  care  of  himself.  1  Hawk*  P.  C. 
c.  31.  §  10.    3  Inst.  53.    Kelynge,  26.    1  Keb.  17. 
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•  If  one  dies  within  a  year  and  a  day,  through  disorderly  living, 
it  shall  be  no  excuse,  the  wound  ivill.be  judged  the  jirincifial  cause 
of  his  deaths  but  if  one  wounded  die  after  that  time,  the  law  will 
presume  he  died  a  natural  death.  3  Inst.  53.  Hi  P.  C.  55.  Kel 
26.  If  a  man  receive  a  wound  that  is  not  mortal,  but  either  for 
want  of  help,  or,  by  neglect,  it  turns  to  a  fever,  &c.  which  causes 
the  party's  death,  it  is  murder;  so  it  is  where  a  man  has  some 
disease,  which  possibly  would  terminate  his  life  in  half  %  .year, 
and  another  wounds  him,  that  it  hastens  his  end,  &x.  But  if,  by 
ill  applications  of  the  party,  or  those  about  him,  of  unwholesome 
medicines,  the  wounded  person  dies  j  if  this  plainly  appears,  it  is 
not  murder*  by  Hale,  Hist.  P.  C.  428. 

By  stat.  43  Geo.  III.  c  58.  (which  extends  to  England  and  Ire- 
lan^yii  any  person  shall  wilfully,  maliciously,  and  unlawfully  shoot 
at  any  of,  his  majesty's  subjects,  or  shall  present,  po*int,'or  level 
any  kind  of  loaded  fire-arms  at  any  such  subject,  and '  attempt  by 
drawipg  a  trigger,  "or  in  any  other  manner,  to  discharge  the  same 
at  or  against  the  person  of  any  such  subject,  or. shall  stab  or  cut 
any  subject  with  intent  in  so  doing,  or  hiy  means  thereof,  to  mur- 
der, rob,  maim:,  disfigure,  or  disable  such  subject/or  with  intent 
to  obstruct,  resist,  vor  .prevent  the  lawful  apprehension  and' deten- 
tion of  the  person  stabbing,  or  if  any  accomplice  of  such  person  in 
any  offence,  or  sfeall  administer  or  cause  to  be  administered  to,  or 
taken  by  any  subject  any  deadly  poison,  or  other  noxious  and  de- 
structive substance  or  thing,  with  intent  such  his  majesty's  sub- 
ject to  murder,  or  thereby  to  cause  and  procure  the  miscama£e|pf 
any  woman  then  being  quick  with  child ;  all  persons  so  offending, 
their  counsellors,  aiders  and  abettors,  knowing  of  and  privy  to 
such  offence,  shall  be,  felons,  and  suffer  death  as  in  cases  of  felony, 
without  benefit  of  clergy.  Provided,  that  if  it.  shall  appear  on  the 
trial  of  the  parties\indicted  for  such  malicious  shooting  or  stab- 
bing, that  such  acts  were  committed  under  such  circumstances, 
as  that  if  death  had  ensued  thereon,  the  same  would  not  in  law 
haye  amounted  to  the  crime  of  .murder,  the  person  so  indicted  shall 
be  deemed  hot  guilty,  and  shall  be  acquitted. 

As  to  the  place  where  such  killing  is  within  the  conusance  of 
the  Jaw^  it  seems  that  the  killing  of  "one  who  is  both  wounded  and 
dies  out  of  the  realm,  or- wounded  out  of  the  realm  and  dies  here, 
cannot  be  determined  at  common  law>  because  it  cannot  be  tried  By 
a  jury  of  the  neighbourhood  where  the  fact  was  done;  But  it  is 
agreed,  that  the  death  of  one  who  is  both  wounded  and  dies  beyond 
sea,  and  it  is  said.  by. some,  that  the  death  of  him  wholes  here 
of  a  wound  given  .him  there,  may  be  heard  and  determined  before 
the  constable  and  marshal,  according  to  the  civil  law,  if  the  king 
please  to  appoint  a  constable.  And  irseemeth  also  to  be  clear,  that 
such  a  fact  being  examined  by  the  pr^y  council*  may;  by  force  of 
stat.  33  Hen.  VIII.  eafi;  23.  be  tried  (in  relation  to  the  principal  of- 
fenders, but  not  as  to  the  accessaries)  before  commissioners  ap- 
pointed by  the  king,  in  any  county  of  England;  J  Hawk.  P.  C.  c. 
$i*§  H.3  Inst.  48.  2  Inst.  51.  po.  Litt.  75.  Staunif.P.  C.  65.  a. 
Bro;  4fifieal,  153.  Ci;o.  Car.  247.  1  And.  195.  A  commission 
was  issued  against  Captain  Rocke  for  killing  Mr.  Ferguson  at  the 
Cafie  of  Good  Hope. 

A  murder  at  sea  was  anciently  cognisable  only  bjUhe  pivil  law; 
but  now,  by  force  of  stats.  27  'Hen.  VIII.,c.  4.    28  Hen.  VIII.  c 
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15.  it  may  be  tried  and  determined  before  the  king's  commission- 
ers in  any  county  of  England,  according  to  the  course  of  the  com- 
mon law ;  yet  the  death  of  one  who  is  at  land,  of  a  wound  re- 
ceived at  sea,  is  neither  determinable  at  common  law,  nor  by  force 
of 'either  of  these  statutes;  but  it  seems,  that  it  may  be  tried  by 
the  constable  and  marshal*,  or  before  the  commissioners  appointed 
an  pursuance  of  the  aforesaid  statute  of  33  Hen.  VIII.  c.  23.  Under 
the  statute  43  Geo.  III.  c.  113.  §  6.  the  jury  may  find  a  verdict  of 
manslaughter.  1  Hawk.  P.  C.  c.  31.  §  12.  3  Inst.  48,  49.  1  Leon. 
270.    H.  P.  C.  54.    3  Inst.  48.  See  post,  stat.  2  Geo.  II.  c.21. 

The  commissioners  to  be  appointed  under  stats^  27  &  28  Hen. 
VIII.  are'the  admiral,  or  his  deputy,  and  three  or  four  more ;  (among 
whom  two  common  law  judges  are  constantly  appointed,  who  in 
effect  try  all  prisoners  ;)  the  indictment  being  first  found  by  a 
grand  jury  of  12  men,  and  afterwards  tried  by  another  jury.  This 
is  now  the  only  method  of  trying  marine  felonies  in  the  cpurt  of 
admiralty.  Tfce  judge  of  the  admiralty  still  presiding  therein,  * 
just  as  the  lord  mayor  presides  at  the  sessions,  in  London.  4 
Comm.  269.    See  this  Diet.  tit.  Admiralty. 

And  it  is  said  by  some,  that  the  death  of  one  who  died  in  one 
county,  of  a  wound  given  in  another,  is  not  indictable  at  ajl  at 
common  law,  because  the  offence  was  not  complete  in  either  coun- 
ty, and  the  jury  could  inquire  onTy  of  what  happened  in  their  own 
county.  But  it  hath  been  holden  by  others,  that  if  the  corpse  wera 
carried  into  the  county  where  the  stroke  was  given,  the  whole 
might  be  inquired  of  by  a  .jury  of  the  same  county.  And  it  is 
agreed,  that  an  appeal  might  be  brought  in  either  county,  and 
the  fact  tried  by  a  jury"  returned  jointly  from  each.  And  at  this 
day,  by  force  of  stat.  2  &  3  Edw.  VI.  c.  24.  the  whole  is  triable  by 
a  jury  of  the  county  wherein  the  death  shall  happen,  on  an  indict- 
ment founds  or  appeal  brought,  in  the  same  county.  1  Hawk.  P. 
C.  c.  31.  §  13.  3  Inst.  48,  49.  Bro.  Coro.  140,  141.  143.  Indictm.  3. 
Staundf.  P.  C.  90.  c.  6  H.  VII.  10.  a.  Pinch's  Law,  411.  Staundf. 
P.  C.  182.  Bro.  Appeal,  3.  80.  83.  85.  149. 

Also  by  force  of  stat.  26  H.  VIII.  cafi.  6;  a  murder  in  Wales  may 
be  inquired  of  in  an  adjoining  English  county,  but  appeals  must  still 
be  brought  in  the  proper  county.  1  Hawk.  P.  C.  Cro.  Car.  247. 
1  Jones,  255.    1  Lev.  118.    Latch.  12.  118.     Wils.  320. 

By  stat.  2  Geo.  II.  cap.  21.  it  is  enacted,  that  where  any  person 
shall  be  feloniously  stricken  or  poisoned  upon  the  sea,  or  at  any 
place  out  of  England,  and  shall*  die  of  the  same  in  England;  or 
where  any  person  shall  be  feloniously  stricken  or  poisoned  within 
England,  and  shall  die  of  such  stroke  or  poisoning  upon  the  sea,, 
or  out  of  England,  an  indictment  thereof  found  by  jurors  of  the 
county  in  England,  in  which  such  death,  stroke  or  poisoning  shall 
happen,  whether  it  be  found  before  any  coroner,  upon  view  of  such, 
dead,  body,  orttjsfore  justices  of  peace,  or  other  justices  who  shall 
have  authority  to  inquire  of  murders,  shall  be  as  effectual,  as  well 
against  the  principals  as  the  accessaries,  as  if  such  stroke  or  poi- 
soning and  death,  and  the  offence  of  such  accessaries,  had  hap- 
pened in  the  same  county;  and  every  such  offender  shall  have  the  ' 
like  defences,  (except  challenges  for  the  hundred,)  as  if  such 
stroke  or  poisoning.and  death,  and  the  like  offence  of  such  access 
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saries,  had  ha{xpened  in  the  same  county  where  such  indictment 
shall  be  found.    See  tit.  Indictment  II. 

Farther,  the  person  hilled  must  be  "  a  reasonable  creature  in 
being,  and  lender  the  king's  fteace,"  at  the  time  of  the  killing; 
therefore,  to  kill  an  alien,  a  Jew^  or  an  outlaw,  who  are  all  under 
the  king's  peace  and  protection,  is  as  much  murder,  as  to  kill  the 
most  regular  born  Englishman,  except  he  be  an  alien  enemy  in 
time  of  war.  3  Inst.  50.  I  Hale's  P.  C.  433.  To  kill  a  child  to 
its  mother's  Womb,  was  formerly  not  held  murder,  but  a  great 
misprision.  3  Inst,  50.  1  Hawk.  P.  C.  c.  31.  §  16.  But  see  1 
Hale's  P.  C.  433.  In  this  case,  as  also  in  the  case  of  the 
murder  of  bastard  children  by  the  mother,  special  provisions  are 
enacted  by  stat.  43  Geo.  III.  c.  58.  which  repeals  21  Jac.  I.  c.  27. 
See  tit.  Bastard  II.  2. 

It  seems  agreed,  that  where  one  counsels  a  woman  to  kill  her 
child  when  it  shall  be  born,  who  afterwards  kills  it  in  pursuance  of 
such  advice,  he  is  an  accessary  to  the  murder.  I  Hawk.  P»  C 
c  3 1 .  §  1 7.    Dyer,  18$.  3  Inst.  5 1. 

Lastly,  the  killing  must  be  committed  with  malice  aforethougH^ 
to  make  it  the  crime  of  murder.  This  is  the  grand  criterion  which 
now  distinguishes  murder  from  other  killing,  and  this  malice,  pre- 
pense,  malicia  firacogitata,  is  not  so  properly  spite  or  malevolence 
to  the  deceased  in  particular,  a!  any  evil  design  in  general :  the 
dictate  of  a  wicked,  depraved,  and  malignant  heart.  Fast.  25£. 
Un  disposition  a  faireun  male  chose;  2  Roll.*  Reft*  461.  and  it  may 
be  either  exfiressr  or  imfiUed  in  law.  Express  is,  when  one  with  a 
sedate,  deliberate  mind,  and  formed  design,  doth  kill  anothe/, 
which  formed  design  is  evidenced  by  external  circumstances,  dis- 
covering that  inward  intention ;  as  lying  in  wait,  antecedent  me- 
naces, former  grudges,,  and  concerted  schemes,  to  do  him  some 
bodily  harnt.  I  Hale's  P.  C.  451.  This  takes  in  the  case  of  deli- 
berate duelling,  where  both  parties  meet  avowedly,  with  an  intent 
to  murder;  thinking  it  their  duty,  as  gentlemen,  and  claiming  it 
as  their  right,  to  wanton  with  their  own  lives,  and  those  of  then* 
fellow  creatures,  without  any  warrant  or  authority  from  any  pow- 
er, either  divine  or  human,,  but  in  direct  contradiction  to  the  law£ 
both  of  God  and  man  ;  and  therefore  the  law  has  justly  fixed  the 
crime  and  punishment  of  murder  on  tj^ra,  and  on  their  seconds 
also.    I  Hawk.  P.  C.  c.  31.  §  21.  et  seq. 

As  to  the  first  instance  of  this  kind,  it  seems  agreed,  that  where- 
ver two  persons  in  cold  blood  meet  and  fight,  on  a  precedent 
quarrel,  and  one  of  them  is  killed,  the  other  is  guilty  of  murder* 
and  cannot  help  himself  by  alleging  that  he  was  first  struck  by  the 
deceased,  or  that  he  had  often  declined  to  meet  him,  and  was  pre- 
vailed upon  to  do  it  by  his  importunity ;  or  that  it  was  his  only  in- 
tent to  vindicate  his  reputation,  or  that  he  meant  not  to  kili,  but 
only  to  disarm  his  adversary ;  for  since  he  deliberately  engaged  in 
an  act  in  defiance  of  the  laws,  he  must  at  his  peril  abjde  tfce  con- 
sequences thereof.  1  Hawk.  P.  C.  c.  31.  §  21.  1  Bulst.  86,  87.  2 
Bulst.  147.  Crotn.  22 1  b.  L  RolL  Refi.  360.  $  Bulst.  171.  H.  P. 
C.  48. 

From  hence  it  clearly  .follows,  jthat  if  two  persons  quarrel  over 
night,  and  appoint  to  fight  the  next  day,  or  quarrel  in  the  morn- 
ng,  and  agree  to  ,fight  in  the  afternoon,  or  such  a  considerable 
ime  after,  by  which,  in  common  intendment,  it  must  be  presu- 
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med  that  the  blood  was  cooled,  and  then  they  meet  and  fight,  and 
one  kill  the  othe*,  he  is  guilty  of  murder.  1  Hawk*  P.  C.  c.  3L. 
§  22.    3  Inst.  51.    H.  P.  C.  48.    Kelynge,  56.    1  Lev.  180. 

And  wherever  it  appears,  from  the  whole  circumstances  of  the 
case,  that  he  who  kills  afJother  on  a  sudden  quarrel  was  master  of 
his  temper  at  the  time,  he  is  guilty  of  murder ;  as  if  after  the 
quarrel  he  fall  into  other  discourse,  and  talk  calmly  thereon ;  or 
perhaps,  if  he  has  so  much  consideration  as  to  say,  that  the  place 
wherein  the  quarrel  happens  is  not  convenient  for  fighting ;  or  that 
if  he  should  fig;ht  at  present,  he  should  have  the  disadvantage  by 
reason  of  the  height  of  his  shoes,  &c.  1  Hawk.  P.C.c,  31.  §  23. 
Xelynge,  56.    1  Sid.  177.    1  Lev.  180. 

If  A.  on  a  quarrel  with  B.  tells  him  that  he  will  not  strike  him, 
but  that  he  will  give  B.  a  pot  of  ale  to  strike  him,  and  thereupon 

B.  strike,  and  A.  kills  him,  he  is  guilty  of  murder;  for  he  shall 
not  elude  the  justice  of  the  law  by  such  pretence  to  cover  his  ma- 
lice.   1  Hawk.  P.  C.  c.  31.  §  24.    H  P.  C.  48. 

In  like  manner,  if  B.  challenge  A.  and  A.  refuse  to  meet  him ; 
but,  in  order  to  evade  the  law,  tells  B.  that  he  shall  go  the  next 
day  to  such  a  town  about  his  business,  (and  accordingly  B.  meet 
him  the  next  day  in  the  road  to  the  same  town,  and  assault  him, 
whereupon  they  fight,  and  A.  kills  B.9  he  is,  in  the  opinion  of 
Hawkinsy  guilty  of  murder,  unless  it  appear  by  the  whole  circum- 
stances that  he  gave  B.  such  information  accidentally,  and  not 
with  a  design  to  give  him  an  opportunity  of  fighting.    \  Hawk.  P, 

C.  c.31.  §  25.    Crom.  22.  b.    H.  P.  C.  48. 

And  at  this  day  it  seems  to  be  settled,  that  if  a  man  assaults  an- 
other with  malice  fire/iense,  and  after  be  driven  by  him  to  the  wall, 
and  kill  him  there  in  his  own  defence,  he  is  guilty  of  murder  in 
respect  of  his  first  intent  Hawk.  P.  C.  c.  31.  §  26.  Crom.  22.  b. 
Dalt.  cqfi.  93.    HP.  C.  47.    gelynge,  58.    Mawgridge's  case. 

And  it  hath  been  adjudged,  that  even  upon  a  sudden  quarrel,  if 
a  man  be  so  far-  provoked  by  any  bare  words  or  gestures  of  an- 
other, as  to  make  a  push  at  him  With  a  sword,  or  to  strike  at  him 
with  any  other  such  weapon  as  manifestly  endangers  his  life  before 
the  other's  sword  is  drawn,  and  thereupon  a  fight  ensue,  and  he 
who  made  such  assault  kill  the  other,  he  is  guilty  of  murder;  be- 
cause that,  by  assaulting  the  other  in  such  an  outrageous  manner, 
without  giving  him  an  opportunity  to  defend  himself,  he  showed 
that  he  intended  not  to  fight  with  him,  but  to  kill  him,  which  vio- 
lent revenge  is  no  more  excused  by  such  a  slight  provocation^  than 
if  there  had  been  none  at  all.  1  Hawk.  P.  C.  c.  31*  §  27.  Crom, 
23.  a.  b.    Dalt.  cap.  93.    Kelynge,  61.    Mawgridge*s  case. 

But  it  is  said,  that  if  he  who  draws  upon  another  in  a  sudden 
quarrel,  make  no  pass  at  him  till  his  sword  is  drawn,  and  then 
fight  with  him,  he  is  guilty  of  manslaughter  only ;  because  that, 
by  neglecting  the  opportunity  of  killing  the  other,  he  was  on  fiis 
guard,  and  in  a  condition  to  defend  himself,  with  like  hazard  to 
both,  he  showed  that  his  intent  was  not  so  much  to  kill,  as  to  co?n- 
bat  with  the  other ;  in  compliance  with  those  common  notions  of 
honour,  which,  prevailing  over  reason  during  the  time  that  a  man 
is  under  the  transports  of  a  sudden  passion,  so  far  mitigate  his 
gffence  in  fighting,  that  it  shall  not  be  adjudged  to  be  of  malice 
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firefiense.  Hawk.  P.  C.  c.  31.  §  28.  Kelynge,  55.  61.  131.  2  Rot$ 
Ae/i.  46 1. 

And  if  two  liappen  to  fall  out  upon  a  sudden,  and  presently 
agree  to  fight,  and  each  of  them  fetch  a  weapon,  2nd  go  into  the 
field,  and  there  one  kills  the  other,  he*  is  guilty  of  manslaughter 
only,  because  he  did  it  in  the  heat  of  blood.  1  Hawk.  P.  C.  c.  31. 
§  29.    H.  P.  C.  48.    3  Inst.  51. 

And  such  an  indulgence  is  shown  to  the  frailties  of  human  na- 
ture, that  where  two  persons,  who  have  formerly  fought  on  malice, 
are  afterwards,  to  all  appearance,  reconciled,  and  fight  again  on  a 
fresh  quarrel,  it  shall  not  be  presumed  that  they  were  moved  by 
the  old  grudge,  unless  it  appear  by  the  whole  circumstances  of 
the  fact.  1  Hawk.  P.  C.  c.  31.  §  30.  C?om.  23.  a.  Vale.  cap.  93. 
H.  P.  C.  49.    1  Boll.  Refi.  360. 

But  the  law  so  far  abhors  all  duelling  in  cold  blood,  that  not 
only  the  principal  who  actually  kills  the  other,  but  also  his  seconds 
are  guilty  of  murder,  whether  they  fought  or  not ;  and  some  have 
gone  so.  far  as  to  hold,  that  the  seconds  of  the  persons  killed  are 
also  equally  guilty,  in  respect  of  that  countenance  which  they  give 
to  their  principals  in  the  execution  of  their  purpose,  by  accompa- 
nying them  therein,  and  being  ready  to  bear  a  part  with  them :t 
but  perhaps  the  contrary  opinion  is  the  more  plausible;  for  it 
seems  too  severe  a  Construction  to  make  a  man,  by  such  reason- 
ing, the  murderer  of  his  friend,  to  whom  he  was  so  far  from  in- 
tending any  mischief,  that  he  was  ready  to  hazard  his  own  life  in 
his  quarrel.  1  Hawk.  P.  C.  c.  31.  §  32.  H.  P.  C.  51.  Bait.  cafi. 
93. 

Any  formed  design  of  doing  mischief  may  be  called  malice  ;,and 
therefore  not  only  such  killing  as  proceeds  from  premeditated 
hatred  or  revenge  against  the  person  killed,  but  also  in  many 
other  cases,  such  as  is  accompanied  with  those  circumstances  that 
show  the  heart  to  be  perversely  wicked,  is  adjudged  to  be  of  ma- 
lice firefiense  or  aforethought,  and  consequently  murder.  1  Hawk. 
P.  C.c.  31.  §  18.    Kelynge,  127.    Stra.  766. 

If  a  man  happen  to  kill  another  in  the  execution  of  a  malicious 
and  deliberate  purpose  to  *do  him  a  personal  hurt,  by  wounding  or 
beating  him ;  or  in  the  wilful  commission  of  any  unlawful  act, 
which  necessarily  tends  to  raise  tumults  and  quarrels,  and  conse- 
quently cannot  but  be  attended  with  the  danger  of  personal  hurt  to 
some  one  or  other;  he  shall  be  adjudged  guilty  of  murder.  1  Hawk. 
T.  C.  c.  29.  §  10.   H.  P.  C  52.  57.    Kelynge,  117. 

A  fortiori,  he  shall  comp  under  the  same  construction,  who, 
in  the  pursuance  of  a  deliberate  intention  to  commit  a  felony, 
chances  to  kill  a  man,  as  by  shooting  at  tame  fowl  with  an  intent 
to  steal  them,  &c.  for  such  persons  are  byxno  means  favoured, 
and  they  must  at  their  peril  take  care  of  the  consequence  of  their 
actions ;  and  it  is  a  general  rule,  that  wherever  a  nran,  intending 
to  commit  one  felony,  happens  to  commit  another,  he  is  as  much 
guilty  as  if  he  had  intended  the  felony  whieh  he  actually  commits. 
1  Hawk.  P.  C.  c.  29.  §  1 1.  3  Inst.  56.  Kelynge,  117.  H.  P.  C. 
5*2. 

If  any  one  shoot  at  any  wild  fowl  upon  a  tree,  and  the  arrow 
killeth  any  reasonable  creature  afar  off,  without  any  evil  intent  in 
him,  this  is  misadventure ;  for  it  was  not  unlawful  to  shoot  at  the 
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•wild  fowl :  but  if  he  had  shot  at  a  cock  or  hen,  or  any  tame  fowl 
of  another  man's,  and  the  arrow  by  mischance  had  killed  a  man ; 
if  his  intention  was  to  steal  the  poultry,  (which  must  be  collected 
from  circumstances,)  it  will  be  murder  by  reason  of  that  felonious 
intent ;  but  if  it  was  done  wantonly,  and  without  that  intention,  it 
will  be  "barely  manslaughter.    JFoH.  258,  259. 

The  rule  before  laid  down  supposeth,  that  the  act  from  which 
death  ensued,  was  malum  in  se.  For  if  it  was  barely  malum  pro- 
hibitum, as  shooting  at  game  by  a  person  not  qualified  by  statute 
law  to  keep  or  use  a  gun  for  that  purpose,  the  case  of  a  person  of- 
fending will  fall  under  the  same  rule  as  that  of  a  qualified  man. 
For  the  statutes  prohibiting  the  destruction  of  the  game  under 
certain  penalties,  will  not,  in  a  question  of  this  kind,  enhance  the 
accident  beyond  its  intrinsic  moment.    Fost.  259. 

If  upon  a  sudden  provocation^  one  beats  another  in  a  cruel  and 
unusual  manner,  so  that  he  dies,  though  he  did  not  intend  his 
death,  y&t  he  is  guilty  of  murder  by  express  malice  ;  that  is,  by  an 
express  evil  design,  the  genuine  sense  of  malitia.  As  when  a 
park-keeper  tied  a  boy,  that  was  stealing  wood,  to  a  horse's  tail, 
and  dragged  him  along  the  park;  when  a  master  corrected  his  ser- 
vant with  an  iron,  bar,  and  a  schoolmaster  stamped  on  his  scholar's 
belly,  so  that  each  of  the  sufferers  died,  these  were  justly  held  to 
be  murders ;  because  the  correction  being  excessive,  an*d  such  as 
could  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to  a  de- 
liberate act  of  slaughter.  1  Hale's  P.  C.  454.  473,  474.  Neither 
shall  he  be  guilty  of  a  less  crime,  who  kills  another  in  conse- 
quence of  such  a  wilful  act,  as  shows  him  to  be  an  enemy  to  all 
.  mankind  in  general ;  as  going  deliberately,  and  with  an  intent  to 
do  mischief,  upon  a  horse  used  to  strike,  or  coolly  discharging  a 
gun  among  a  multitude  of  people.  Lord  Raym.  143.  1  Hawk.  P. 
C.c.  29.  §  12. 

♦And  it  is  no  excuse  that  he  intended  no  harm  to  any  one  in  par- 
ticular, or  that  he  meant  to  do  it  only  for  sport,  or  to  frighten  the 
people,  &c-  H.  P.  C.  32.  44'.  3  Inst.  57.  Bait.  cap.  97.  1 1 
Hen.  VII.  23.  a.    Bro.  Coro.  229. 

So  if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does 
kill  him,  it  is  murder,  although  he  knew  him  not ;  for  this  is  uni- 
versal malice.  And  if  two  or  more  come  together  to  do  an  unlaw- 
ful act  against  the  king's  peace,  of  which  the  probable  consequence 
might  be  bloodshed,  as  to  beat  a  man,  to  commit  a  riot,  or  to  rob 
a  park,  and  one  of  them  kill  a  man,  it  is  murder  in  them  all,  be- 
cause of  the  unlawful  act,  the  malitia  pracogitatay  or  evil  intended 
before  hand.  1  Hawk.P,  C.  c.  31.  §  46. 

Murder  occasioned  through  an  express  purpose  to-do  some  per- 
sonal injury  to  him  who  is  slain,  is  properly  said  to  be  of  express 
malice  :  such  as  happens  in  the  execution  of  an  unlawful  action, 
principally  intended  for  some  other  purpose,  and  not  expressed  in 
it  8  nature  to  do  a  personal  injury  to  him  in  particular  that  is  killed", 
is  most  properly  malice  implied.    Kel.  129,  130. 

In  many  cases  where  no  malice  is  expressed,  the  law  will  imply 
it :  as  where  a  man  wilfully  poisons  another,  in  such  a  deliberate 
act  the  law  presumes  malice,  though  no  particular  enmity  can  be 
proved.  I  Hale's  P.  C.  455.  And  if  a  man  kills  another  suddenly, 
without  any,  or  without  a  considerable  provocation,  the  law  implies 


526 


HOMICIDE  III.  3. 


malice  ;  for  no  person,  unless  df  an  abandoned  heart,  would  be 
guilty  of  such  an  act,  upon  a  slight  or  no  apparent  cause.  No 
affront,  by  words  or  gesture  only,  is  a  sufficient  provocation,  so  as 
to  excuse  or  extenuate  such  acts  of  violence  as  manifestly  endan- 
ger the  life  of  another.  1  Hawk.  P.  C»  c.  31.  §  33.  1  Hale**  P  C. 
455,  456.  But  if  the  person  so  provoked  had  unfortunately  tilled 
the  other,  by  beating  him  in  such  a  manner  as  showed  only  an  in- 
tent to  chastise,  and  not  to  kill  him,  the  law  so  far  considers  the 
provocation  of  contumelious  behaviour  as  to  judge  it  only  man- 
slaughter, and  not  murder.  Post.  291.  In  like  manner,  if  one 
kills  an  officer  of  justice,  either  civil  or  criminal, -in  the  execution 
of  his  duty,  or  any  of  his  assistants  endeavouring  to1  conserve  the 
peace,  or  any  private  person  endeavouring  to  suppress  an  affray; 
or  apprehends  a  felon,  knowing  his  authority,  or  the  intention  with 
which  he  interposes ;  the  law  will  imply  malice  ;  and  the  killer 
shall  be  guilty  of  murder.  1  Hale9 a  P.  C.  457\  Post.  308,  &c. 
And  if  one  intends  to  do  another  felony,  and  undesignedly  kill  a 
man,  this  is  also  murder.  1  Hale's  P.  C.  465.  Thus  if  one  shoots  at 
A.  and  misses  him,  but  kills  B,  this  is  murder  ;  because  of  the  pre- 
vious felonious  intent  which  the  law  transfers  from  one  to  the  other. 
The  same  Is  the  case  where  one  lays  poison  for  A.  and  B.  against 
whom  the  poisoner  had  no  malicious  intent,  takes  it,  and  it  kills 
him  ;  this  is  likewise  murder.  1  Hale's  P.  C.  466.  So  also  if  one 
gives  a  woman  with*  child  medicine  to  procure  abortion,  and  it  ope- 
rates so  violently  as  to  kill  the  woman,  this  is  murder  in  the  per- 
son who  gave  it.    1  Hale's  P.  C.  429. 

As  to  such  murder  as  happens  in  killing  another  without  amj 
provocation.,  or  but  upon  a  slight  one ;  it  is  to  be  observed,  that 
wherever  it  appears  that  a  man  killed  another,  it  shall  be  intended 
prima  facie  that  he  did  it  maliciously,  unless  he  can  make  out  the 
contrary,  by  showing  that  he  did  it  on  a  sudden  provocation,  &c» 
1  Hawk.  P.C.c.  31,  §  32.    Kelynge,  27. 

Also  it  seems  to  be  agreed,  that  no  breach  of  a  man's  word  or 
promise,  no  trespass  either  to  lands  or  goods,  no  affront  by  bare 
words  or  gestures,  however  false  or  malicious  it  may  be,  and  ag- 
gravated with  the  most  provoking  circumstances,  will  excuse  him 
from  being  guilty  of  murder,  who  is  so  far  transported  thereby,  as 
immediately  to  attack  the  person  who  offends  him,  in  such  a  man- 
ner as  manifestly  endangers  his  life,  without  giving  him  time  to 
put  himself  upon  his  guard,  if  he  kills  him  in  pursuance  of  such 
assault,  whether  the  person  slain  did  at  all  fight  in  his  defence  or 
not ;  for  so  base  and  cruel  a  revenge  cannot  have  too  severe  a  con- 
struction. 1  Hawk.  P.  C.  c.  31.  §  33.  Kelynge,  131.  135.  2  Rolh 
Itefi.  460,  461.  Dalt.  cap.  93.  Cro.  Eliz.  779.  JSToy,  171.  1  Sid. 
277.    1  Levinz,  180.    Hob,  121.  con.    1  Jones,  432.  a. 

But  If  a  person  so  provoked  had  beaten  the  other  only  in  such  a 
manner,  that  it  might  plainly  appear  that  he  meant  not  to  kill,  but 
6nly  cha'stise  him  ;  or  if  he  had  restrained  himself  till  the  other 
had  put  himself  on  his  guard,  and  then,  in  fighting  with  him,  had 
killed  him,  he  had  been  guilty  of.  manslaughter  only.  1  Hawk. 
P.  C.  c.  31.  §  34.    KelyngeyS5.  61.  131. 

And  of  the  like  offence  shall  he  be  adjudged  guilty*  who  seeing 
two  persons  fighting  together  on  a  private  quarrel,  whether  sud- 
den or  malicious,  takes  part  with  one  of  them,  and  kills  the  others. 
1 
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1  Hanvk.  P.  Q.  c.  31.  §  35.    Kdyngc,  6i.  136.    Cro.  Jac.  296.  12 
Co.  87. 

If  two  having  malice  fight,  and  the  servant  of  one  of  them,  not 
knowing  of  the  malice,  killeth  the  other,  ,  this  is  murder  in  the 
master,  and  manslaughter  in  the  servant :  though  if  there  be  a 
conspiracy  to  kill  a  man,  but  no  malice  against  his  servant ;  if  the 
servant  be  slain,  the  malice  against  the  master  shall  be  construed 
to  extend  to  his  servant  ;  and  the  killing  the  servant  is  murder. 
JDyer,  128. 

He  cannot  be  thought  guilty  of  a  greater  crime  than  manslaughter, 
Who,  finding  a  man  in  bed  with  his  wife,  or  being  actually  struck  by 
him,  or  pulled  by  the  nose,  or  fillipped  upon  the  forehead,  imme- 
diately kills  him,  or  who  happens  to  kill  another  in  a  contention  for 
the  wall  ;  or  In  the  defence  of  his  person  from  an  unlawful  arrest ; 
or  in  the  defence  of  his  house  from  those  Who,  claiming  a  title  to 
it,  attempt  forcibly  to  enter  it,  and  to  that  flurfiose  shoot  at  ify  &e. 
or  in  the  defence  of  his  possession  of  a  room  in  a  public  house, 
from  those  who  attempt  to  turn  him  out  of  it,  and  thereupon  draw 
their  swords  upon  him  ;  in  which  case,  the  killing  the  assailant 
hath  been  holden  by  some  to  be  justifiable ;  but  it  is  certain  tttatit 
can  amount  to  no  more  than  manslaughter.  1  Hawk.  P.  C.  c.  31. 
|  36.    H.  P.  C.  57.    3  Inst,  57.    Kelynge,  51.  137.    Crom.  27.  a. 

Nor  was  he  judged  criminal  in  a  higher  degree,  who,  seeing 
his  son's  npse  bloody,  and  being  told  by  him  that  he  had  been  beat- 
en by  such  a  boy,  ran  three  quarters  of  mile,  and  having  found  the 
boy,  beat  him  with  a  small  cudgel,  whereof  he  afterwards  died.  1 
Hawk.  P.  C.  c.  31.  ,§  48.    Cro.  Jac.  296.    12  Co.  87. 

Nor  was  he  thought  more  criminal  who,  dupod  and  encouraged 
by  a  concourse  of  people,  threw  a  pick-pocket  into  a  pond  adjoining 
to  the  road,  in  order  to  avenge  the  theft,  by  ducking  him,  but  with- 
out any  apparent  intention  to  take  away  Jiis  life,  and  the  pick-pock- 
et was  drowned ;  for  although  this  mode  of  punishment  is  highly 
unjustifiable  and  illegal,  ye.t  the  law  respects  the  infirmities  and 
imbecilities  of  human  nature,  where  certain  provocations  are  given. 
O.  B.  85,  No.  751.  So  also  where  three  Scotch  soldiers  were 
jinking  together  in  a  public  house,  one  of  them  struck  some 
strangers  tfcat  were  drinking  in  another  box,  with  a  small  rattan  ; 
they  having  used  several  opprobrious  epithets,  reviling'  the  cha- 
Facfieifeof  the  Scotch  nation  :  an  altercation  ensued,  and  one  of  the 
strangers  laid  hold  of  the  soldier  who  had  stricken,  and  threw  him 
against  the  settle.  The  altercation  increased,  and  when  the  sol- 
diers had  paid  the  reckoning,  the  strangers  again  shoved  him  from 
the  room  into  the  passage  ;  upon  this  the  soldier  exclaimed,  that 
"  he  did  not  fnind  killing  an  Englishman  more  than  eating  a 
mess  of  crowdy  :"  the  stranger,  assisted  by  another  person,  then 
violently  pushed  the  soldier  out  of  the  house,  whereupon  the  sol- 
dier instantly  turned  round,  drew  his  sword,  and  stabbed  the  stran- 
ger to  the  heart.  This  was  adjudged  manslaughter.  5  Burr.  2799. 
But  in  every  case  of  homicide,  upon  provocation,  how  great  so- 
ever it  be,  if  there  is  sufficient  time  for  passion  to  Subside,  and  for 
reason  to  interpose,  such  homicide  will  be  murder.  Post.  278. 
296.-  1  Hale,  486.  1  Vent.  158.  Raym.  212.  Leach's  Hawk* 
P.  C.  i.  c.  31.  §  37.  in  n. 

When  one  executes  his  revenge,  iipoi^a  sudden  provocation,  in  * 
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such  a  cruel  manner,  with  a  dangerous  weapon,  as  shows  a  malicious 
intention  to  do  mischief ;  and  death  ensues,  it  is  express  malice 
and  murder  from  the  nature  of  the  fact.  Kel.  55.  61.  65.  130. 
A  man  chided  his  ser^ntj  and  u^pon  some  cross  answer  given,  he, 
haying  a  hot  iron  in  his  hand,  ran  it  into  the  servant's  bellyf  of 
which  he  died,  this  was  adjudged  murder.    Kel.  64. 

If  a  person  is  trespassing  upon  another,  by  breaking  his  hedges, 
&e.  and  the  owner,  upon  sight  thereof,  take  up  a  hedge-stake,  and 
give  him  a  stroke  on  the  head,  whereof  he  dies,  this  is  murder,  be- 
cause it  is  a  violent  act  beyond  the  proportion  of  the  provocation,  ff. 
Jr.  C.  And  where  a  boy  was  upon  a  tree  in  a  park  cutting  ef 
wood,  and  the  keeper  bids  him  come  down,  which  he  did ;  and 
then  the  keeper  struck  him  several  blows  with  a  cudgel  and  after- 
wards, with  a  rope  tied  him  to  his  horse* a  tail,  and  flhe  horse  ran 
away  with  him  and  killed  him  ;  this  was  held  to  be  murder  out  of 
malice,  the  boy  having  come  down  at  the  keeper's  command. 
Cro,  Car.  139.    //.  P.  C. 

As  to  such  murder  as  happens  in  killing  one  whom  the  person  kill- 
ing intended  to  hurt  in  a  less  degree ;  it  is  to  be  observed,  that 
wherever  a  person  in  cool  blood,  by  way  of  revenge,  unlawful^ 
and  deliberately  beats  another  in  such  a  manner  that  he  afterwards 
dies  thereof,  he  is  guilty  of  murder,  however  unwilling  he  might 
have  been  to  have  gone  so  far.  1  Hawk.  P.  C.  c.  31.  §  38.  Kelynge, 
119.  Mawgridge's  case,  H.  P.  C.  49 — 52. 

Also*  it  seems,  that  he  who,  upon  a  sudden  provocation,  execu* 
teth  his  revenge  in  such  a  cruel  manner,  as  shows  a  cool  and  de- 
liberate intent  to  do  mischief,  is  guilty  of  murder,  if  death  ensue ; 
as  where  the  keeper  of  a  park,  finding  a  boy  stealing  wood>  tied 
him  to  a  horse's  tail,  and  beat  him,  whereupon  the  horse  ran  away 
with  him  and  killed  him.  1  Hawk.  P.  C.  c.  31.  §  39.  Cro.  Car. 
131.    1  Jones,  198.  Palm.  545.    H.  P.  C.  49. 

As  to  the  cases  where  such  killing  shall  be  adjudged  nprder, 
whicji  happen  in  the  execution  of  an  unlawful  action,  principally  in- 
tended for  some  other  purpose,  and  not  to  do  a  personal  injury  to 
him  in  particular  who  happens  to  be  slain,  they  are  as  follow*  and 
first,  such  killing  as  happens  in  the  execution  of  an  unlawful  ac- 
tion, whereof  the  principal  intention  was  to  commit  another  felony; 
it  seems  agreed,  that  wherever  a  man  happens  to  kill  another  in 
the  execution  of  a  deliberate  purpose  to  commit  any  felony^  fee  is 
guilty  of  murder ;  as  where  a  person  shooting  at  tame  fowl,  with 
an  intent  to  steal  them,  accidentally  kills  a  man ;  or  where  one  sets 
upon  a  man  to  rob  him,  and  kills  him  in  making  resistance ;  or 
where  a  person  shooting  at,  or  fighting  with,  one  man,  with  a  de- 
sign to  murder  him,-  misses  him  and  kills  another.  |l  Hawk.  P.  C 
e.  31.  §  40,  4U  Kelynge,  117.  H.  P.  C.  46.  50.  DalL  cap.  93. 
Moore,  87. 

And  not  only  in  such  cases,  where  the  very  act  of  a  person  bay- 
ing such  a  felonious  intent,  is  the  immediate  cause  of  a  third  per- 
son's death,  but  also  where  it  any  way  occasionally  causes  such  a 
misfortune,  it  makes  him  guilty  of  murder ;  and  such  was  the  case 
of  the  husband  who  gave  a  poisoned  apple  to  his  wife,  who  eat  not 
enough  of  it  to  kill  her,  but  innocently,  and  against  the  husband's 
will  and  persuasion,  gave  part  of  it  to  a  chil'd,  who  died  thereof* 
such  also  was  the  case  of  fche  wife  who  mixed  ratsbane  in  a  potion 
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sent  by  an  apothecary,  to  her  husband,  which  did  not  kill  him,  but  af- 
terwards killed  the  apothecary,  whf^,  to  vindicate  his  reputation,  tast- 
ed it  himself,  having  first  stirred  it  about,  Neither  is  it  material  in 
this  case,  that  the  stirring  of  the  potion  might  make  the  operation 
of  the  poison  more  forcible  than  otherwise  it  would  have  been ;  for 
inasmuch  as  such  a  murderous  intention,  which  of  itself  perhaps, 
in  strictness,  might  justly  be  made  punishable  with  death,  proves 
now,  in  the  event,  the  cause  of  the  king%  losing  a  subject,  it  shall 
be  as  severely  punished  as  if  it  had  had  the  intended  effect,  the 
missing  whereof  is  not*  owinfp  to  any  want  of  malice,  but  of  pow- 
er.   I  Hawk.  P.  C.  d  31.  §  42.    Plow.  Com.  474.    9  Co.  91. 

But  if  one  happened  to  be  poisoned  by  ratsbane  laid  in  order  to 
destroy  vermin,  the  person  by  whom  he  is  so  killed  is  guilty: 
of  homicide  fier  infortunium  only,  because  his  intentions  were 
wholly  innocent.    1  Hawk.  P.  C.  c.  31.  §  43. 

Also  if  a  third  person  accidentally  happen  to  be  killed  by  one  en- 
gaged in  a  combat  with  another  upon  a  sudden  quarrel,  it  seems 
that  he  who  kills  him  is  guilty  of  manslaughter  only ;  but  it  hath 
been  adjudged,  that  if  a  justice  of  peace,  constable,  or  watch- 
man, or  fc^en,  a  private  person,  be  killed  in  the  endeavouring 
to  part  those  whom  he  sees  fighting,  the  person  by  whom  he 
is  killed  is  guilty  of  murder  ;  and  that  he  cannot  excuse  lumself 
by  alleging  that  what  he  did  was  in  a  sudden  affray  in  the  heat  of 
blood,  and  through  the  violence  of  passion  ;  for  he  who  carries  his 
resentment  so  high  as  not  only  to  execute  his  revenge  against 
those  who  have  affronted  him,  but  even  against  such  as  have  no 
otherwise  offended  him  but  by  doing  their  duty,  and  endeavouring  to 
restrain  him  from  breaking  through  his,  shows  such  an  obstinate 
contempt  of  the  law,  that  he  is  no  more  to  be  favoured  than  if  he 
had  acted  in  cool  blood.  1  Hawk.  P.  C.  c.  31.  §  44.  H.  P.  C.  45. 
50.  3Insz.52t  Dalt.  cafi.  93.  Savil,  67.  Kelynge,  66.  22  Ass. 
71.    4  Co.  40.  b.  9  Co.  68.  Crom.  2,5.  a.  b. 

Yet  it  hath  been  resolved,  that  if  the  third  person  slain  in  such 
a  sudden  affray,  do  not  give  notice  for  what  purpose  he,  comes,  by 
commanding  the  parties  in  the  king's  name  to  keep  the  peace,  or 
otherwise  manifestly  showing  his  intention  to  be  not  to  take  part 
in  the  quarrel,  but  to  appease  it,  he  who  kills  him  is  guilty  of  man- 
slaughter only,  for  he  might  suspect  that  he  came  to  side  with  his 
adversary.  1  Hawk.  P.  C.  c.  31.  %  45.  KeLynge,  66.  If  the  officer 
be  within  his  proper  district,  and  known,  or  but  generally  ac- 
knowledged to  have  the  ofiice  he  assumeth,  the  law  will  presume 
that  the  party  killing  had  due  notice  of  his  intent,  especially  if  it 
be  in  the  day-time.    Post.  135.  311. 

As  to  such  killing  as  happens  in  the  execution  of  an  unlawful 
action,  where  the  principal  design  is  to  commit  a  bare  breach  of 
the  fieace,  not  intended  against  the  person  of  him  who  happens  to 
be  slain  ;  it  seems  clear,  that  where  divers  persons  resolve  ge- 
nerally to  resist  all  lopposers  in  the  commission  of  any  such  breach 
of  the  peace,  and  to  execute  it  in  such  a  manner  as  naturally  tends 
to  raise  tumults  and  a-ffrays,  as  by  committing  a  violent  disseisin 
with  great  numbers  of  people,  hunting  in  a  park,  &c.  and  in  so 
doing  happen  to  kill  a  man,  they  are  all  guilty  of  murder  ;  for 
they  must  at  their  peril  abide  the  event  of  their  actions,  who  wil- 
fully engage  in  such  bold  disturbances  of  the  public  peace,  in  open 
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opposition  tof'and  defiance  of,  the  justice  of  thematioii.  1  Hawk.  P, 
C.  c.  31.  §  46,  Savil,67.  Moore,  86.  Palm.  35.  Crom.24.  b.  25. a.  i£ 
P.  C.  47.  5  Mod.   285.   &yer,   128.  fil.  60.    Staundf.  P.  C.  17.  6. 

The  fact  however  must  appear  to  have  beefa,  ^emmitted  stcMp 
|g  prosecution  of  the  purpose  for  which  the"  party  was  assembled. 
Wrin.  P.  L.  234.  Therefore,  if  divers  persons  be  engaged  in  an 
unlawful  act,  and  one  of  them,  with  malice  prepense  against  one  of 
his  companions,  rmding%n  opportunity,  kills  him,  the  rest  are 
not  concerned  in  the  guilt  of  that  act;  Kel,  112,  because  it  hath  no 
connection  with  the  crime  in  conten#latie&.  Prin*  P.  L.  235.  So 
where  two  men  were  beating  another  man  in  the  street,  a  strange 
made  some  observations  upon  the  cnnelty  of  the  act,  upon  which 
one  of  the  two  men  gave  hin>  a  mortal  stab  with  a  knife.  Both 
the  men  were  indicted  as  prkicfiptf«  in  the  murder ;  yet,  althofigli 
both  were  doing  an  unlawful  act  in  beaming  the  man,  as  the  death  o£ 
the  stranger  did  not  ensue  upon  that  aot,  and  it  appearing  that 
only  one  of  them  intended  any.  injury  to  the  person  killed,,  the 
judges  were  of  opinion  that  he  could  not  be  guilty  either  as 
principal  ,or  accessary  ;  and  upon  the  case  of  R.  v..  Tkomfison,  KeU 
66,  77.  he  was  acquitted.  8  Mod.  164.  12  Mod.  629.  ¥et  see  T2 
Mod.  256.    Leach* a  Hawk.  P.  C.  i.  c.  31.  §  46.  in 

Where  divers  rioters,  having  forcible  possession  of  a  house, 
afterwards  killed  the  person  whom  they  had  ejected,  as  he  was 
endeavouring  in  the  night  forcibly  to,  regain  the  possession  and ,to 
fire  the  hov&e,  they  were  adjudged  guilty  of  manslaughter  only, 
notwithstanding  they  did  the  fact  in  maintenance  of  a  deliberate 
injury;  perhaps  for  this  reason,  because  the  person slain  was  so  much 
in  the  fault  himself.  1  Hawk.  P.  C.  c.  31.  §  47.  Crom.  28.  b.  BrP. 
C.  56. 

But  if  in  such,  or  any  other  quarrel,  whether  it  were  sudden 
or  premeditated,  a  justice  of  peace,  constable  ,  or  watchi&ajSj  or 
even  a  private  person,  be  slain  in  endeavouring  to  keep  tha  peace, 
and  suppress  the  affray,  he  who  kills  him  is  guilty  of  murflfer;  for 
notwithstanding  it  was  not  his  primary  intention  to  commit*  a  felony, 
yet  inasmuch  as  he  persists  in  a  less  offence  with  so  much  obstinacy 
as  to  go  on  in  it  to  the  hazard  of  the  lives  of  those  who  no  otherwise 
offend  him,  but  by  doing  their  duty  in  maintenance  of  the  law, 
which  therefore  affords  them  its  more  immediate  protee0on$i  he 
seems  to  be  in  this  respect  equally  criminal^  as  if  his  intention  had 
been  to  commit  a  felony.  1  Hawk.  P.  G.  c.  31,  §  48.  H.  P.  C.  45. 
Halt.  cafi.  93.  3  Inst.  52,  Kel.  66.  22  Ass.  71.  4  Co.  40.-  b.  9  Co. 
68.  Crom.  25.    See  #ufira» 

If  one  attack  another  to  rob  him,  and  by  the  resistance  of  the 
party  kills  Jiim^  this  is  murder*  3  Inst.  52.  Dalt.  344.  A  person 
stands  by  and  encourages  or  commands  another  to  murdm  a  man; 
or  if  he  come  with  others  t>n  purpose  to  kill  him,  and  stand  by 
while  the,  other  persons  commit  the  fact ;  it  will  be  murder  in  them 
all.  Ploivd.  98.  11  Refi.  5.  And  if  two  or  more  persons  come  to- 
gether to  do  an  unlawful  act,  as  to  heat  a  man,  rob  a  park,  &t.  and 
one  of  them  kills  a  person,  this  is  murder  in  all  present  aiding  or 
assisting,  or  that  were  ready  to  aid  and  assist :  all  will  be  said  to 
intend  the  murder.  3  Inst.  56.  Dalt.  34(7.  H.  P.  C.  3I\  And  such 
persons  will  be  judged  to  be  present  who  are  in  the  same  bourse, 
though  in  another  room,  or  in  the  same  mxky  although  half 
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a  mile  off,  &c.  H.  P.  C.  47.  Kel.  87.  116.  127.  See  tit.  iicces- 
sary. 

Several  persons  having  conspired  to  enter  the  king's -park,  and 
to  hunt  and  csfny  away  deer,  with  design  Xf  killing  any  one  that 
shoutd  ofifit&e  the?n;  though  the  keeper's  servant  began'  the  assault, 
and  required  them  first  to  stand,  Whereupon  they  fled,  and  one  of 
the  keeper's  men  discharged  a  piece  anthem,  and  they  continued 
their  flight  until  .he  laid  violent  hands  upon  one  of  the  offenders, 
and  t#*en,  and  not  beforty  they  killed  one  of  the  keeper's  servants, 
this  was  held  to  be  rrt&vder;  as  they  were  doing  an  unlawful  act, 
the  law  implies  malfee,  and  they  ought  not  to  have  fled,  but  to  have 
sur^e  nder eel  t&gta selves.    Roll.  Rep.  20. 

As  to  such  BTling,  as  happens  in  the  execution  of  an  unlawful  ac- 
tion, the  principal  motive  whereof  was  to  assist  a  third  person;  it  seems 
clear,  that  if  a  master,  maliciously  intending  to  kill  another,  take* 
his  servants  with  hiso,  without  acquainting  them  with  his  purpose', 
and  meet  his  adversary  andfig*nt  with  him,  and  the  servants,  seeing 
their  master  ^engaged,  take  part  with  him,  and  kill  the  other,  they 
are  guilty  of^manslaughter  only,  but  the  master  of  murder.  Pi. 
Com.  U)0,  101.  a.  Crom.23.  Bait.  cap.  93.  H.  P.  C.  51,52.  1  Hawk. 
P.  G.  t.  31.  §  49.  Though  if  the  master  have  malice,  and  he  tells 
his  servants  of  it,  and  that  his  intention  is  to  kill  the  party,  and 
•they  go  with  the  master,  if  they  kill  another,  it  is  murder  both  in 
master  and  servant.    Dyer\  26.    9  Refi.  66.  Ploivd.  100. 

And  therefore  it  follows,  a  fortiori,  that  if  a  man's  servant  or 
friend,  or  even  a  stranger,  coming  suddenly,  see  him  fighting  with 
another  and  side  with  him,  and  kill  the  other ;  or  seeing  his  sword 
broken  lend  him  another,  wherewith  he  kills  the  other,  he  is  guilty 
©f  manslaughter  only.    1  Hawk.  P.  C.   c.  31.  §  "50.    Crom.  26.  b. 

^C.  ST.  Bait.  cap,.  94.  1  Roll.  Refi.  407,  408.  3  Bulst.  206. 
H.  P.  C.  52. 

Yet  in  this  very  case,  if  the  person  killed  were  a  baliff,  or  other 
officer  of  justice  resisted  by  the  master, 'Sec.  in  due  execution  of 
his  dtsty,  such  friend  or  servant*  &c.  are  guilty  of  murder,  whether 
they  knew  the  person  slain  were  an  officer  or  not.  Ketynge,  67.  86, 
87.  But  peofoaps  it  may  be  objected,  that  in  this  last  case  there 
seems  to  be  no  more  malice  than  in  the  former;  and  such  third 
person  being  wholly  ignorant  that  the  "party  killed  was  an  officer, 
seems  to  be  no  more  in  fault  than  if  he  had  been  a  private  person. 
To  this  it  may  be  ans'wered,  that  all  fighting'  is  highly  unlawful 
and  that  he  who  on  a  sudden  seeing  persons  engaged  in  it,  is  so 
far  from  endeavouring  to  part  them,  as  every  good  subject  ought, 
that  he  takes  part  with  one  side,  and  fights  in  the  quarrel,  without 
knowing  the  cause  of  it,  shows  a  high  contempt  of  the  laws  and 
a  Eeadiness  to  break  through  them  on  a  small  occasion,  and  must 
at  his  peril  take  heed  what  he  does-j  and  consequently  mi'ghC  per" 
haps  in  strict  justice  be  adjudged  in  the  foregoing  cases  to  act  with 
malice?  which  doth  not  always  signify  a  particular  ill-will  against 
the  person  killed,  as  appears  by  Many  of  the  above-mentioned  cases; 
and  though  such  persdns  be  favoured  in  respect  of  the  suddenness 
of  the  occasion  where  both  the  efuarrel'and  the  persons  are  private, 
yet  he  must  not  expect  such  indulgence,  where  the  fight,  in  which 
he*  so  rashly  engages',  was  bet*uri  in  opposition  to  Ihe  justice  oF 
the  nation,  and  a  person  happens  to  be  killed  thereby  who  engaged 
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in  the  maintenance  thereof,  and  on  that  account  is  under  ita  more 
particular  care  j  and  it  may  be  justly  challenged,  that  his  opposexs 
be  made  examples  to  deter  others  from  joining  in  such  unwarrant- 
able quarrels.  1  Sid.  160.  Noy,  50,  Plow.  Com.  loo: .  See  1  Hawk. 
P.  C:  c.  31.  §  51—53. 

But  if  a  man  seeing  another  arrested,  and  restrained  from  his 
liberty,  under  colour  of  a  press  warrant  or  civil  process,  &c.j  by 
those  who  in  truth  have  no  such  authority,  happen  to  kill  such, 
trespassers  in  rescuing  the  person  oppressed,  he  shall  beadjtiSgegl 
guilty  of  manslaughter  only,  notwithstanding  the  injured  person 
submitted  to  them,  and  endeavoured  not  to  rescue  himself;  and  the 
person  who  rescued  him  did  not  know  that  he  was  illegally  arrested ; 
for  since  in  the  event  it  appears,  that  the  persdns  slain  were  tres- 
passers, covering  their  violenoe  with  a  show  of  justice,  he  who 
Mills  them  is  indulged  by  the  law,  which  in  these  cases  judges  by 
the  event,  which  those  who  engage  in  such  unlawful  actions  must 
abide  at  their  peril.  Kelynge,  66*  137.  Crom.  27.  a.  Dent's  case*  1 
Hawk.  P.  C.  c.  3 1 .  §  54.  But  the  principles*  upon  which  this  case 
was  determined,  are  very  elegantly  and  warmly  controverted  by 
M.  Justice  Foster,  ft.  315 — 318. 

There  were  two  men  in  an  inner  chamber  quarreling  and 
together  by  the  ears ;  a  brother  of  one  of  them  standing^  the 
door,  that  could  not  get  in,  cried  to  his  brother  to  make  him  sure, 
and  presently  after  he  gave  the  other  a  mortal  wound ;  this  was 
hsld  manslaughter  in  him  that  stood  at  the  door.  Shep.  Abr. 
493. 

As  to  such  killing  as  happens  in  the  execution  of  an  unlawful, 
action,  whereof  the  direct  design  was  to  escape  from  an  arrest]  it 
seems  to  be  agreed  that  whoever  kills  a  sheriff,  or  any  of  bis  offi- 
cers, in  the  lawful  execution  of  civil  process,  as  on  arresting  a  per- 
son upon  a  capias,  &c.  is  guilty  of  murder.  1  Hawk.  P.  C.  c.  31. 
§  55.  Dalt.  cap,.  93.  H.  P.  C.  45.'  Crom.  24.  a. 

Neither  is  it  any  excuse  to  such  a  person,  that  the  process  was 
erroneous,  (for  it  is  not  void  by  being  so,)  or  that  the  arrest  was 
ih  the  night,  or  that  the  officer  did  not  tell  him  for  what  cause  he 
arrested  him,  and  out  of  what  court;  (which  is  not  necessary  when 
prevented  by  the  party's  resistance ;)  or  that  the  officer  did  not 
show  his  warrant,  which  he  is  not  bound  to  do  at  all,  if  he  be  a 
bailiff  commonly  known,  nor  without  a  demand,  if  he  be  a  speeial 
One.  9  Co.  66,  68.  Cro.  Jac.  280.  486.  6  Co.  68.  b.  69.  a.  1  Hawk. 
P.  C.  c.  St.  §  56. 

Yet  the  killing  of  an  officer  in  some  cases  will  be  . manslaughter 
only ;  as,  where  the  warrant  by  which  he  acts  gives  him  no  authority 
to  arrest  the  party ;  as  where  a  bailiff  arrests  J.  S.  a  baronet,  who 
never  was  knighted,  by  force  of  a  warrant  to  arrest  J.  S.  knight,  1 
Hawk.  P.  C  c.  31.  §  57.  Cro.  Car.  372.  1  Jones,  346.  12  Co.  49.  So 
where  a  good  warrant  is  executed  in  an  unlawful  manner;  as  if  a 
bailiff  be  killed  in  breaking  open  a  door  or  window  to  arrest  a  man ; 
or  perhaps  if  he  arrest  one  on  a  Sunday  since  stat.  29  Car.  II.  cap. 
7.  by  which  all  such  arrests  are  made  unlawful.  H.  P.  C.  46. 
I  Hawk.  P.  C.  c.  31.  §  58. 

If  a  bailiff  is  killed  in  executing  a  lawful  warrant,  &c.itis  murder: 
nor  is  it  any  excuse  to  the  person,  that  the  process  was  erroneous; 
or  that  the  arrest  was  in  (the  night ;  that  the  officer  did  not  tell  him 
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for  what  cause  he  arrested  him ;  or  that  he  did  not  show  his  war- 
rant, &c.  being  a  bailiff  commonly  known.  9  Refi.  68,  69.  Cro.  Jac. 
280.  486.  But  if  a  bailiff  who  is  not  executing  his  office  is  killed, 
it  is-  hot  murder;  for  he  ought  to  be  duly  executing  his  office,  by 
serving  the  process  of  the  law,  wherein  he  is  assisted  cum fiotestate 
regis  et  legis.  Crq,  Car.  537.  2  Lill.  Abr.  212.  Xherefbre,  where 
the  warrant  by  which  he  acts  gives  him  no  authority  t6  arrest  the 
party;  as  where  a  bailiff  arrests  a  wrong  person,  or  J.  S.  a  baronet, 
by  force  of  a  warrant  to  arrest  /.  5.  knight ;  or  if  a  good  warrant  is 
executed  in  an  ujalawful  manner ;  as  if  a  bailiff  be  killed  in  break- 
ing open  a  door,  or  window,  to  arrest  a  man ;  or  perhaps  if  he 
arrest  one  on  a  Sunday;  since  the  stat.  29  Car.  II.  c.  7.  by  which 
all  such  arrests  are  made  unlawful,  and  he  is  slain ;  malice  shall 
not  be  implied  to  make  it  murder,  but  it  shall  be  manslaughter  only. 
H.  P.  C.  46.  Cro.  Can  372.  12  Refi.  49.  1  Hawk.  c.  31.  §  58.  If 
bailiffs  come  to  a  house  to  arrest  a  person,  and  the  house  being 
locked  they  attempt  to  break  in,  whereupon  the  son  of  the  person 
intended  to  be  arrested,  shoots  and  kills  one  of  them,  it  is  not 
murder.  Jones,  429.  See  Foster's  Refi.  135.  138.  270.308.312.318. 
321. 

A  person  was  arrested,  and  another  not  knowing  the  cause  of  the 
.struggle,  but  seeing  swords  drawn*  and  to  prevent  mischief,  came 
and  defended  the  party  arrested,  and  in  the  scuffle  the  bailiff  was 
killed ;  it  was  resolved  to  be  no  murder  in  the  person  doing  it,  but 
that  all  that  were  preset  and  assisting,  knowing  of  the  arrestx  were 
principal  murderers.  Kel.  86.  Though  it  has  been  held  in  such  a 
case,  that  the  person  offending  is  guilty  of  murder,  whether  he 
knew  that  the  person  slain  were  an  officer  or  not ;  for  all  [fighting 
is  uviawfu^  and  he  who,  seeing  persons  engaged  in  it,  takes  part 
with^one  side,  and  fights  in  the  quarrel  without  knowing  the  cause 
of  it,  especially  where  the  fight  is  begun  in  opposition  to  the  jus- 
tice of  the  nation,  shows  a  readiness  to  break  through  the  laws  on  a 
small  occasion,  and  must  at  his  peril  take  heed  what  he  doth.  I 
Sid.  160.  Noy,  50.    See  ante. 

As  to  such,  killing  as  happens  in  the  execution  of  an  unlawful 
action,  whereof  the  fyrineifial  fiurfidse  was  to  usurfi  an  illegal  authority; 
it  seems  clear,  that  if  persons  take  upon  them  to  put  others  to 
death,  either  by  virtue  of  a  new  commission  wholly  unknown  to 
our  laws,  or  by  virtue  of  an  unknown  jurisdiction,  which  clearly  ex- 
tends not  to  cases  of  this  nature  ;  as  if  the  court  of  common  pleas 
cause  a  man  to  be  executed  for  treason  or  felony ;  or  the  court- 
martial,  in  time  of  peace,  put  a  man  to  death  by  the  martial  law, 
both  the  judges  and  officers  are  guilty  of  murder.  1  Hawk.  P.  C. 
c.  31.  §  59.   H.  P.  £.  46. 

But  where  persons  act  by  virtue  of  a  commission,  which,  if  it 
were  strictly  regular,  would  undoubtedly  give  them  full  authority, 
but  which  happens  tp  be  defective  only  in  some  point  of  form,  it 
seems  that  they  are  no  way  criminal.    1  Hawk.  P.  C.  c.  31.  §  60. 

As  to  such  killing  as  happens  in  the  execution  of  an  unlawful 
action,  where  no  misc&iefwas  intended  at  all,  it  is  said,  that  if  a  per- 
son happen  to  occasion  the  death  of  another,  in  doing  any  idle 
wanton  action,  which  cannot  but  be  attended  with  the  manifest  danger 
of  some  o^her;  as  by  riding  with  ahorse  known  to  be  used  to  kick, 
among  a  multitude  oi  people^  by  which  he  means  no  more  thanjto 
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divert  himself  by  putting  them  in  a  fright,  he  is  guilty  of  tnurder* 
1  Hawk  87. 

It  has  been  already  mentioned  to  have  been  anciently  holden,  that  if 
a  person  not  duly  authorized  to  be_a  physician  or  surgeon,  undertake 
a  cure,  and  the  patient  die  under  his  hand,  he  is  guilty  of  felony; 
but  inasmuch  as  the  books  wherein  this  opinion  is  holden  were 
written  before  the  statute  of  23  Hen.  VIII.  c.  1.  first  exchj* 

ded  such  felonious  killingl  as  may  be  called  wilful  murder  or  maJice 
fire/iense,  from  the  benefit  of  clergy,  it  may  be  well  questioned* 
whether  such  killing  shall  be  said  to  be  of  malice  prepense,  within 
the  intent  of  that  statute  ;  however,  it  is  certainly  highly  rash  and 
"presumptuous  for  unskilful  persons  to  undertake  matters  of  this  na- 
ture; and  indeed  the  law  cannot  be  well  too  severe  in  this  case, 
in  order  to  deter  ignorant  people  from  endeavouring  to  get  a  live- 
lihood by  such  practice,  which  cannot  be  followed  without  the 
manifest  hazard  of  the  lives  of  those  who  have  to  do  with  them: 
but  surely  the  charitable  endeavours  of  those  gentlemen  who  study 
to  qualify  themselves  to  give  advice  of  this  kind,  in  order  to  assist 
their  poor  neighbours,  can  by  no  means  deserve  so  severe  a  con- 
struction from  their  happening  to  fall  into  some  mistakes  in  their 
prescriptions,  from  which  the  most  learned  and  experienced  cannot 
always  be  secure,  i  Hawk.  P.  C.  c.  31.  §  62.  Stwndf.'P.  C.  16.  b. 
Pult.  32.  b.  Crom.  27.  43  Edw.lll.  33.  b.  Pitz.  Coron.  163.  See 
Dalt.  ea/i.  93. 

It  were  endless  to  go  through  all  the  cases  of  homicide,  which 
have  been  adjudged,  either  expressly  or  impliedly,  malicious :  the 
above,  therefore,  may  suffice  as  a  pretty  ample  specimen  j  and  we 
may  ta&e  it  for  a  general  rule  that  all  homicide  is  malicious,  and  of 
course  amounts  to  murder,  unless  where,  I.  Justified  bj}  the  com- 
mand or  permission  of  the  law ;  2.  Excused  on  the  account  of 
accident  or  self-preservation ;  or  3.  Alleviated  into  manslaughter 
by  being  either  the  involuntary  consequence  of  some  act,  not 
strictly  lawful,  or  (if  voluntary)  occasioned  by  some  sudden  and 
sufficiently  violent  provocation*  And  all  these  circumstances*  of 
justification,  excuse,  or  alleviation,  it  is  incumbent  upon  the  pri* 
soner  to  make  out,  to  the  satisfaction  of  the  court  and  jury:  tlip 
latter  of  whom  are  to  decide  whether  the  circumstances  alleged 
are  proved  to  have  actually  existed ;  the  former  how  far  they  ex- 
tend to  take  away  or  mitigate  the  guilt.  For  all  homicide  is  pre* 
sumed  to  be  malicious,  until  the  contrary  appearetli  upon  evidence 
Post.  255. 

The  punishment  of  murder,  and  that  of  manslaughter  were  for- 
merly one  and  the  same;  both  having  the  benefit  of  clergy:  so 
that  none  but  unlearned  persons,  who  least  knew  the  guiit  of  ife 
were  put  to  death  for  this  enormous  crime.  1  Hale's  P.  C.  450. 
Bui  by  several  statutes  the  benefit  of  clergy  is  taken  aw^^fFom 
murderers  through  malice  prepense,  their  abettors,  procurers,  and 
counsellors.  See  stats.  23  Hen.  VIII.  c.  12.  1  Edw.  VI.  c.  12, 
4  &  5  P.  &  M.  c.  4.    And  tit.  Clergy  >  Benefit  of 

The  principal  in  murder  is  therefore  now  ousted  of  clergy  in  all 
cases,  and  the  accessary  before  is  also  ousted  of  clergy  in  all  cases, 
but  the  accessary  after  is  in  no  case  ousted  of  clergy.     2  Hale?* 
Jfi  344. 
i 
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Tn  atrocious  cases,  it  was  frequently  usual  for  the  court  to  direct 
the  murderer,  after  execution,  to  be  hung  upon  a  gibbet  in  chains  near 
the  place  where  the  fact  was  committed ;  but  this  was  no  part  of 
the  legal  judgment ;  and  the  like  is  still  sometimes  practised  in  the 
case  of  notorious  thieves  But  now  in  England,  it  is  enacted  by 
stat.  25  Geo.  II.  c.  37.  that  the  judge  before  whom  any  person  is 
found  guilty  of  wilful  murder,  shall  pronounce  sentence  imme- 
diately after  conviction,  unless  he  sees  cause  to  postpone  it ;  and 
shall  in  passing  sentence  direct  him  to  be  executed  on  the  next  day 
but  one,  (unless  the  same  shall  be  Sunday,  and  then  on  the  Monday 
following,)  and  that  his  body  be  delivered  to  the  surgeons  to  be  dis- 
sected and  anatomized  ;  and  that  the  judge  may  direct  his  body  to 
be  afterwards  hung  in  chains,  but  irf  no  wise  to  be  buried  without 
dissection.  See  Post.  107.  And  during  the  short  but  awful  in- 
terval between  sentence  and  execution,  the  prisoner  shall  be  kept 
alone,  and  sustained  only  with  bread  and  water.  But  a  power  is 
allowed  to  the  judge  upon  good  and  sufficient  cause  to  respite  the 
execution,  and  relax  the  other  restraints  of  the  act.  See  tit.  Exe- 
cution of  §fa>iminahx 

At  a  meeting  of  the  judges  Ur  consider  of  this  act,  there  was 
some  doubt  whether  hanging  in  chains  might  be  ever  made  part  of 
the  sentence?  but  on  debate  it  was  agreed  by  nine  judges,  that  in 
all  cases  within  the  act,  the  judgment  for  dissecting  ana\  anatomi- 
zfag  only  should  be  fiart  of  the  sentence,  and  if  it  should  be  thought 
advisable,  the  judge  might  afterwards  direct  the  hanging  in  chains 
by  special  order  to  the  sheriff,  pursuant  to  the  power  given  by  the 
act.   Fost.  107. 

4.  By  the  Romanian),  parricide,  or  the  murder  of  one's  parents 
or  children,  was  punished  in  a  mucfi  severer  manner  rhan  any 
other  kind  of  homicide.  But  the  English  laws  treat  it  no  other- 
wise  than  as  simple  murder,  unless  the  child  was  also  the  servant 
of  his  parent  j  probably  under  the  idea  of  the  impossibility  of  com- 
mitting so  enormous  a  crime. 

But  though  the  breach  of  natural  relation  is  unobserved,  yet  the 
breach  of  civil  or  ecclesiastical  connections^  when'^oupled  with 
murder,  denominates  it  a  new  oifence,  no  less  than  a  species  of 
treason,  called  parva  ptoditio,  or  petit  treason;  which  is,  however, 
nothing  else  but  an  aggravated  degree  of  murder;  although,  on 
account  of  the  violation  of  private  allegiance,  it  is  stigmatized  as 
an  inferior  species  of  treason.  And  thus,  in  the  ancient  Gothic 
constitution,  we  find  the  breach  both  of  natural  and  civU  relations 
ranked  in  the  same  class  with  crimes  against  the  state  and  sovereign. 

Petit  treason,  according  to  the  stat.  25  Ediv.  III.  c.  2. 
may  happen  three  ways:  by  a  servant  killing  his  master,  a  wife 
her  husband,  or  an  ecclesiastical  person  (either  secular  or  regu- 
lar) his  superior,  to  whom  he  owes  faith  and  obedience.  A 
servant  who  kills  his  master  whom  he  has  left  upon  a  grudge  con- 
ceived against  him  during  his  service,  is  guilty  of  petit  treason, 
for  the  traitorous  intention  was  hatched  while  the  relation  sub- 
sisted between  them,  and  this  is  only  an  execution  of  that  inten- 
tion. 1  Hawk.  P.  C.  89.  1  Hale's  P.  C.  380.  So  if  a  wife  be 
divorced  q  mensa  et  thoro,  still  the  -vinculum  matrimonii  subsists ; 
and  if  she  kills  such  divorced  husband,  she  is  a  traitress.  1  Hale'a 
P.  C.  381. 
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A  wife  divorced  cau&d  adulterii  vel  saviti*,  is  still  within  this- 
law,  because  the  bond  of  matrimony"  is  not  thereby  dissolved,  and 
she  may  again  lawfully  cohabft  with  her  husband.  But  a  divorce 
catisd  consangumitatis  vel  firecojtfpactfa,  entirely  dissolves  the 
nuptial  tie,  and  annihilates  the  very  character  of  wife.  Theu|$w!e 
a  wife  de  facto  only*  and  not  d*  jure,  cannot  commit  this  crimj}, 
for  she  has  no  lawful  lord  to  whom  she  owes  subjection  and  obe- 
dience. Neither  cah  a  husband  be  guilty  of  this  q$ime  by  killing 
his  wife  de  jurex  for  there  is  no  reciprocity  of  obedience  and  sub- 
jection.   Leach*s  Hawk.  jP.  C.  i,     32.  §  7. 

A  clergyman  is  understood  to  owe  canonical  obedience  to  the 
bishop  who  ordained  him,  to  nim  in  whose  diocese  he  is  beneficed, 
and  also  to  the  metr&pnlitan  of  sucfi  £«ffragan  or  diocesan  bishop; 
and  therefore  to  kill  any  of  these  is  petit  treason.  1  Hale's  P.  C. 
381.  As  to  the  rest,  whatever  has  been  said,  or  remains  to  be 
observed,  with  respect  to  wilful  murder,  is  also  applicable  to  the 
crime  of  petit  treason*,  which  is  no  other  than  murdiej*,  in  its  most 
odious  degree  ;  exceptthat  the  trial  Shall  be  as  in  cases  of  high  trea- 
son, before  the  improvements  therein  made  tyy  the  statutes  of 
William  III.  PosU  337.  But  a  person  indicted  of  pejtit  treason 
may  be  acquitted  t&ereof,  and  found  gttiltn  of  i^anijaughter  or 
murder.  .ft*;.  106.  1  Hale\  P.  C.  378.  2  Hale's  P.  C.  184.  and 
in  such  case  it  should  seem  that  two  witnesses  are  not  necessa^r, 
as  in  case  of  petit  treason  they  are.  *■  Which  crime,  is  also  distin- 
guished from  murder  in  fts  punishment    4  Comm.  c.  14. 

An  appeal  of  death  will  Me,  and  tfuterfoits:  a£qw&  or  attaint,  in 
murder  is  a  good  bat,  in  petit  treason  ;  and  e  co&verso,   2  Hale, 
246,  233.    3  %*t>  213.    It  is  included  in  a  pardon  under  the 
name  of  murder.    1  Htk,  378.    And  ths  offender  may  be  indicted 
either  of  petit  treason^  murder  or  manslaughter,  and  tried  and 
found  guilty  on  such  rffdictment,  of  either  of  those  crimes  respec- 
tively, according  as  the  case  may  appear  upon  the  evidence,  1 
Haley  378.   Poster,  326.    But  if  the  prosecutor  be  apprized  of  the 
real  case,  he  ought  to  adapt  the  bill  to  the  Uruth  of  the  fact.  Post, 
104.  326.    For  thou%h  the  offences  are  to  most  purposes  consider- 
ed as  substantially  the  same,  yet  there  is,  as  we  have  seen,  some 
difference  with  regard  to  the  judgment ;  and  also  a  very  material 
one  with  regard  to  the  trial.    Post.  327.    On  the  trial  the  prisoner 
is  entitled  to  a  peremptory  challenge  of  thirty-jive*  Post.  327. 
Two  witnesses,  it  is  also  positively  stated  by  Poster,  are  required 
both  on  the  indictment  and  at  the  trial.    P"ost.  337.    See  stat.  1 
*Edv>.  VI.  c.  12.    And  the  stat.  5  &  6  Edw.  VI,  c.  11.  by  general 
words  extending  to  all  treasons,  requireth  that  the  witnesses,  if 
living,  shall  be  examined  in  person  upon  the  trial  in  open  court. 
Depositions  therefore  taken  before  the  coroner,  or  informations 
taken  by  a  justice  of  the  peace,  are  not  evidence  whereon  to 
ground  a  conviction  of  petty  treason,  if  the  party  be  living)  though 
unable  to  travel,  or  kept  out  of  the  way  by  the  prisoner,  or  his 
procurement.  Post.  337.  cites  stat.  1  &  2  P.  &  M.  c.  13.    1  Hale, 
305.  2  Hale,  284. 

The  punishment  of  petit  treason,  in  a  man,  is  to  be  drawn  and 
hanged,  and  in  a  woman  was  formerly  to  be  drawn  and  burned,  but 
which  latter  sentence  is  now  changed  to  hanging  by  stat.  30  Geo. 
III.  c.  48.  See  tit.  Judgment  imGriminal  Cases    Persons  guilty  of 
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|>etit  treason  were  first  debarred  the  benefit  of  clergy  by  stat.  12 
Hen.  VII.  c.  7.  which  has  been  since  extended  to  their  aiders,  abet* 
tors  and  counsellors,  by  stat.  23  Hen.  VIII,  c.  1.  4  &  5  P.  W  Mi 
c.  4.    See  tit.  Clergy ,+Benefit  off  and  farther,  tit.  Petit  Treason,. 

HOMINATIO,  Domesday >tit.  Northampton  Sockmanni  de  Risdent 
The  mustering  of  men ;  also  the  doing  of  homage.  Cowell,  eoHtt 
1727.  f 

HOMlNE  capto  in  Withernamium.  A  writ  to  take  him  that 
hath  taken  any  bondman  or  woman,  and  led  him  or  her  out  of  the 
country,  so  that  he  or  she  cannot  be  replevied  according  to  law* 
Beg.  Orig.fol.  79.    See  this  Diet.  tit.  Withernam, 

HOMINE  EliGENDO  AP  CUSTODIENDAM  PECIAM  SIOIJ.LI  PRO 

mercaTOribus  editi.  A  writ  directed  to  a  corporation,  for  the 
choice  of  a  new  person  to  keep  one  part  of  the  seal  appointed 
for  statutes  merchant,  when  a  former  is  dead,  according  to  the  sta* 
lute  of  Acton  Bumel.  Reg.  Orig.  178. 

HOMINE  replegiando.  A  writ  to  bail  a  man  out  of  prison* 
m%.  J\T.  *B,fol,  6.    Reg,  Orig.fol.  77. 

This  writ  lies  where  a  person  is  in  prison,  (not  by  special  com- 
mandment of  the  king,  or  his  judges,  or  for  any  crime  or  cause- 
irreplevisable,)  directed  to  the  sheriff  to  cause  him  to  be  replevied; 
in  the  same  manner  that  chattels  taken  in  distress  may  be  reple- 
vied ;  and  if  the  person  be  conveyed  out  of  the  sheriff's  jurisdic* 
tion',  he  may  return,  that  the  defendant  hath  essoined  the  plaintiffs 
body,  so  that  he  canno^  deliver  him ;  then  the  plaintiff  shall  have 
a  capias  in  withernam  to  take  the  defendant's  body,  and  keep  him 
without  bail  or  mainprise  till  he  produces  the  party.  3  Comm.  1 29* 
c.  8.  And  if  the  sheriff  return  nan  est  inventus  in  that  writ  against 
the  body,  the  plaintiff  shall  have  a  capias  against  the  defendant's 
goods,  *&c.    Fitz.  JV.  B.  66.    New  Mth  Brev*  151,  \S%. 

Where  one  takes  away  secretly,  or  keepsdn  his  custody;  another 
man  against  his  will,  upon  oafh  made  thereof,  and  a  petition  to  thW 
lord  chancellor,  he  will  grant  a  writ  of  replegiari  facias,  with  an 
alias  and  pluries,  upon  which  the  sheriff  returns  an  elongatuis  and 
thereupon  issues  out  a  capias  in  withernam  :  and  when  the  party 
is  taken,  the  sheriff  cannot  take  bail  for  him ;  but  the  court  where 
the  writ  is  returnable  may,  if  they  think  fit,  grant  a  habeas  corpus 
to  the  sheriff  to  bring  him  into  court  and  bail  him.    2  lill.  2J,  ' 

In  a  homine  replegiando  it  hath  been  adjudged,  that  it  doth  not 
differ  from  a  common  replevin,  on  which  the  sheriff  must  return  a 
deliberari  feci,  or  an  excuse  why  he  doth  not :  that  where  he  can- 
not make  deliverance  if  he  return  an  elongatus,  the  defendant  is  not 
concluded  by  that  return  to  plead  non  cepits-  and  after  the  return 
of  an  elongatus,  and  a  capias  in  withernam,  *f  the  defendant  pleads 
this  plea,  -he  shall  be  bailed,  for  the  withernam  is  no  execution  j 
and  after  a  defendant  is  bailed  upon  the  capias  in  withernam^ 
there  may  be  a  new  withernam  against  him,  And  it  was  held,  that 
in  a  homine  replegiando  after  elongatus  returned,  if  the  defend- 
ant comes  in  grdtis^  and  calls  for  a  declaration,  and  pleads  non  cepitf 
he  shall  not  be  obliged  to  give  bail,  but  if  he  come  in  upon  the 
return  of  the  capias,  he  must  give  bail,  and  shall  not  be  admitted 
to  it  till  he  call  fop  a  declaration,  and  plead  npn  e&it.  %  1Mb 
38 1. 
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The  sheriff  returned  an  elongavit  in  a  homine  refilegiandd,  and  theft 
bcafiias  in  withernam  went  forth;  afterwards  the  defendant,  having1 
entered  an  appearance,  moved  for  a  supersedeas  to  the  withernamr 
and  offered  to  plead  non  cefiit;  which  was  opposed,  unless  he  would 
give  bail  to  deliver  the  person,  in  case  the  issue  Was  found  agahist 
him  :  though  it  was  ruled,  that  if  any  property  had"  been  pleaded 
in  the  party,  then  the  defendant  ought  to  give  bail  to  deliver  him ; 
but  he  says  he  hath  not  the  person,  and  therefore  non  cefiit  is  a 
proper  plea,  and  he  shall  put  in  bail  to  appear  de  die  in  diem.  ln 
this  Gase,  the  defendant  shall  not  be  compelled  to  gage  deliverdtfce- 
and  a  supersedeas  was  granted  to  the  withernam.    See  4  Mod.  183. 

A  homine  refilegiando  cannot  be  brought  either  by  the  wife  her- 
self, or  by  her  fmochein  amy  against  her  husband ;  and  the  nature 
and  the  proceedings  in  the  writ  show  it  to  be  so.    Ch.  Prec.  492. 

This  writ  is  now  seldom  used  to  deliver  a  person  out  of  custo- 
dy, being  superseded  by  the  more  beneficial  effects  of  the  writ  of 
habeas  corpus*.    See  that  title. 

HOMINES,  A  term  applied  to  a  sort  o^feudatcry  tenants,  who 
claimed  a  privilege  of  having  their  causes  and  persons  tried  only 
in  the  court  of  their  lord ;  and  when.  Gerard  de  Ganvil,  anno  5 
Ridh. ,  I.  was  charged  with  treason  and  other  misdemeanors,  he 
pleaded  that  he  was  homo  comitis,  Johannis9  &C.  and  would  stand  t© 
the  law  and  justice  of  his  court.  Paroch.  Antiq.  152. 

HOMIPLAGIUM,  Is  used  in  the  law  of  Hen.  I.  cap.  80.  for  the 
maiming  a  man.  Si  quia  in  domo  vel  curia  regis  feverit  homiddium 
vel.  homiplagium. 

HOMO.  This  Latin  word  includes  both  man  and  woman,  in  a 
large  or  general  understanding.    2  Inst.  45. 

HOMOLOGATION,  Is  when  a  man  either  expre^  or  im- 
pliedly ratifies  a  deed  that  formerly  was  null  or  invalid."  Scotch 
Diet. 

Implied  homologation  is  admitted  only  from  some  act  which 
clearly  and  expressly  implies  a  knowledge  and  approbation  of  the 
deed.  The  effect  of  it  on  the  person  homologating,  is  to  give  the 
deed  the  same  validity  agaifist  him  and  his  heir%  as  if  it  had  been 
a  perfectly  legal  deed  from  the  first ;  but  against  third  parties  who 
do  not  represent  the  person  homologating,  the  deed  is  liable  to 
all  jts  original  objections.    BeWs  Scotch  Law  Diet. 

HOMSTALE,  A  homestaU,  or  mansion-house.  As  in  a  char- 
ter granted  about  the  5  Edw*  I.  Cornell. 

HOND-HABEND,  See  Hand-Habend.  It  also  signifies  the 
right  which  the  lord  hath  of  determining  the  offence  in  his  court. 

HONEY.  All  vessels  of  honey  are  to  be  marked  with  the  name 
of  the  owner,  and  be  mi  a  certaftr  content,  under  penalties*  and  if 
any  honey  sold,  be  corrupted  with  any  deceitful  mixture/  the  seller 
shall  forfeit  the  hone?,  &c.  Stat.  23  Eliz.  c.  8. 

HONOUR,  Is,  besides  the  general  signification,  used  especial- 
ly for  the  more  noble  sort  of  seigniories,  on  which  other  inferior 
lordships  or  manors  depend,  by  performance  of  some  customs  or 
services  to  those  who  are  lords  of  them  ;  (though  anciently  /tonour 
and  baronia  signified  the  same  thing.)  See  Sfielman,m  y.JJvnor. 
The  manner  of  creating  these  honours  by  act»of  parliament,  may 
in  part  be  collected  out  of  the  statute  of  33  Hm.  VIIL  c.  37=,  33. 
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In  the  early  times  of  our  legal  constitution;  the  king's  greater 
barons,  who  had  a  largje  extent  of  territory  held  under  the  crown, 
granted  out  frequently  smaller  manors  to  inferior  persons  to  be 
holden  of  themselves-;  which  do  now  therefore  continue  to  be 
holden  under  a  superior  lord,  who  is  called  in  such  cases  the  lord 
paramount  fiver  all  these  manors :  and  his  seigniory  is  frequently 
termed  an  honour,  not  a  manor  ;  especially  if  it  hath  belonged  to  an 
ancient  feudal  baron,  or  Jiath  at  any  time  been  in  the  hands  of  the 
crown.    2  Comm.  91.  c.  6.   See  tit.  Tenures. 

An  honour  ought  to  consist  of  lands,  liberties,  and  franchises. 

1  Bulst.  197.  2  Roll.  72. I.  48.  And  it  is  the  most  noble  seign- 
iory. Co.  Litt.  108.  a.  One  or  more  manors  may  be  parcel  of  an 
honour.    2  Roll,  72.  /.  45.    So  a  forest  may  be  appendant  to  it. 

2  RoU.  73.  X.  3. 

An  honour  originally  shall  be  created  by  the  king.  Co.  Litt, 
108.  a.  'Every  honour  must  be  holden  of  the  king.  R.  1  Bui. 
195.  And  if  it*  be,  assigned,  or  granted  over  to  another,  it  shall 
not  be  holden  of  a  subject.  For  it  may  be  granted  by  the  king  to 
a  subject.  A  man  may  claim  an  honour  by  grant,  or  by  prescrip- 
tion. But  the  king  at  this  day  cannot  make  an  honour  by  grant, 
without  an  act  of  parliament.  R.  1  Bui.  195,  196.  Co.  Litt.  108. 
a.  See  Cowell,  tit.  Honour. 

The  following  is  a  list  of  honours  within  the  realm,  viz.  Amfi  thill, 
(by  stat.  S3  Hen.  VIII.  c.  37.)  Aquila,  (formerly  Pevensey,)  Arundel, 
(See^fiost,)  Abergavenny,  Boloine,  Berkhamstead,  Beaulieu,  Bar- 
nard's Castle,  Bullingbroke,  Barstable,  B&nonia',  Brecknock,  Br^em- 
ber,  Bedford,  Clare,  Crevecurt,  Clun,  Christ  church,  Cockermouth, 
Cormayle,  Candicut,  Carisbrook,  Clifford  Cas'tle,  Chester,  Carmarthen 
and  Cardigan,  Donnington  Castle,  (by  stat.  37  Hen.  VIII.  c.  18.) 
Dudley, *and  Dover  Castle,  Eye,  znd  -Egremond; 

The  Honour  of  East  and  West  Greenwich,  Glamorgan,  Glocester, 
GrevXmesnil,  Gower,  Grafton,  (by  stat.  33  Hen.'&lll.  c.  38.)  Ha- 
ganet,  Hamfiton  Court,  (by  stat.  31  Hen.  VIII.  c.  5.)  Huntindon, 
(in'  Herefordshire,}  Heveningham,  Haw'enden  Castle,  Hertford,  and 
Hdlton,  Lancaster,  Lincoln,  Leicester  Dovet&t,  Hinckley,  Kingston 
ufion  Hull,  (by  stat.  37  Hen.  VIII.  c.  18.)  Kingston,  and  Polking-, 
ham". 

The  Honour  of  Montgomery,  Mowbray,  Middleham,  and  Maid- 
stone,  Nottingham,  JVewelhn  or  JVewelme,  Oakhamfiton,  St.  Osithf 
(by  stat.  37  Hen.  VIII.  c.  1 8.)  Oxford.  \ 

The  Honour  of  Plimfiton,  Peverel,  Pi  ckering,  Raleigh,  Richard's 
Castle,  Skifiton,  Stafford,  Strigul,  Tickhil,  Tremdnton,  Totness,  Thee- 
ny,  Tamworth, 

The  Honour  of  Wigmore,  WaUingford,  Westminster,  (by  stat. 
37  Hen.  VIII.  c.  18.).  Windsor,  Wormgay,  Whirwelton,  (in  York* 
is/tire,)  Werk^  Whitchurch,  and  Warwick,  Webley,  and  Tutbury. 

The  king  granted  to  a  subject  a  great  manor,  called  an  honour^ 
and  passed  it  by  the  name  of  an  honour,  and  well.  Jenk.  277. 
fd.  99. 

It  is  illegal  to  purchase  honour  (as  a  dukedom)  for  money. 
Yern.  5.    See  tit.  Peers. 

The  Earl  of  Arundel  was  the  only  peer  who  held  his  earldom 
by  prescription.    See  tit.  Peers. 

HONOUR-COURTS,  Are  courts  help!  within  the  honours,  Qr 
panors  last  noticed,  mentioned  in  the  stat,  33  Hen.  VIII,  wft.  3f„ 
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There  is  also  a  court  of  honour  of  the  iarl  marshal  of  England^ 
fc/'c.  which  determines  disputes  concerning,  precedency  and  points 
of  honour.  2  Hawk.  P.  C.  This  court  of  honour,  which  is  also 
exercised  to  do  justice  to  heralds,  is  a  coust  by  prescription*  and 
has  a  prison  belonging  to  it,  called  the  White  Lyon,  in  Southmrk, 
2  Nets.  935.    See  tit.  Court  of  Chivalry. 

HONOURARY  (or  HONORARY)  FEUDS,  Are  titles  of  no- 
bi'ity,  descendible  to  the  eldest  son  in  exclusion  of  all  the  rest. 
See  tit.  Tenures. 

HONOURARY  SERVICES,  Are  those  that  are  incident  to  the 
tenure  of  grand  serjeanty,  and  commonly  annexed  to  some  honour. 
Stat.  12  Car.  II.  29. 

HONTFONGENETHEF,  Cum  omnibus  aliis  libertatihus  tan. 
tummodo  hontfongenethef  mihi  retento.  Charta  WiL  Comitis  Mate- 
tialsci.    In  Mon.  Angl.  1  par.  fo.  724>. 

This  should  have  been  written  hondfangenethcf,  and  signifies  a 
thief  taken  with  hondhabend,  i.  e,  having  the  thin£  stolen  in  his 
hand.    Coivell.    See  Backberind. 

HOPCON,  Signifies  a  valley,  in  Domesday  Books  so  do  hope, 
haivgh  and  hoivgh.    Coivell,  edit.  1727. 

HOPS  and  HOP-BINDS.  Penalty  on  importing  or  using  cor- 
rupt  hops.  Stat.  1  Jac.  I.  c.  1 8.  No  bitter  to  be  used  in  brewing 
but  hops.  Stat.  9  Ann.  c.  1 2.  §  24.  No  hops  to  be  imported  into 
Ireland  from  other  parts  but  Great  Britain.  Stat.  5  Geo.,  II.  c.  9. 
Landing  foreign  hops  before  duty  paid,  hops  to  be  burnt,  airship 
forfeited.  Stat.  7  Geo,  IP.  c.  19.  Penalty  on  sophisticating  hops. 
7  Geo.  II.  c.  19.  §  2.  Cutting  hop-binds.  10  Geo,  II.  c.  &  §4, 
By  stat.  6  Geo.  II.  c.  37.  §  6.  unlawfully  and  maliciously  cutting 
liop-binds  is  made  felony  without  benefit  of  clergy.  The  duty 
upon  hops  is  a  branch  of  the  excise,  and  regulated  by  many  sta. 
tutes  made  for  the  purpose.  See  stats.  39  and  40.  §3?  c.  81.  and 
48.  §  3.  c.  134.  for  preventing  frauds  in  the  trade  of  hopsr  these 
acts  regulate  the  mode  of  packing,  bagging,  and  weighing  of 
hops. 

HORA  AURORA,  The  Morning  bell,  or  what  we  now  call  the 
four  o*clock  bell,  was  anciently  called  hora  aurora;  as  our  eight 
o'clock  tell,  or  the  bell  in  the  evening,  was  called  ignitegium  or 
Coverfeu.  Coivell. 

HORDERA,  from  the  Sax.  hard,  thesaurus^]  A  treasurer: 
and  hence  we  have  the  hord  or  hoard,  as  used  for  treasurii%  or 
laying  up  a  thing.    Leg.  Athelstan,  cap.  2. 

HORDERIUM,  A  hoard,  a  treasury,  or  repository.  L.  Canute 
c.  104. 

HORDEUM  PALMALE,  Beer-barley,  which  in  Mrfolk  is  call- 
cd  sprat-barley,  and  battledore-barley  ;  and  in  the  marches  of  Wales 
eyntridge,  it  being  broader  in  the  ear,  and  more  like  a  hand  than 
the  common  barley,  which  in  old  deeds  is  called  hordeum  quadra* 
gesimale.  Cotoell. 

HQRNE  BEAME  POLLENGERS,  Trefcs  so  called^that  hava 
been  usually  lopped,  and  are  about  twenty  years*  growth,  and 
therefore  not  tithable.    Pldwden,  fol.  407.    Soby's  case. 

HORNEGELD,  from  the  Saxon  word  horn,  cornu,  and  geld, 
solution  A  tax  within  a  forest,  to  be  paid  for  horned  beasts, 
Cramp.  Juried.  197.   And  to  be  free  thereof  is  a  privilege  grcmfct 
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ed  by  the  king  unto  such  as  he  thinketh  good.  Cotvell,  edit. 
1727. 

HORN  WITH  HORN,  or  HORN  UNDER  HORN.  The 
promiscuous  feeding  of  bulls  and  cows,  or  all  horned  beasts,  that 
are  allowed  to  run  together  upon  the  same  common.  Sfielman,. 
To  which  may  be  a*dded,  that  the  commoning  of  cattle  horn  with 
horn,  was  properly  when  the  inhabitants  of  several  parishes  let 
their  common  herds  run  upon  the  same  open  spacious  common, 
that  lay  within  the  bounds  of  several  parishes,  and,  therefore,  that 
there  might  be  no  dispute  upon  the  right  of  tithes,  the  bishop 
ordains,  that  the  cOws  should  pay  all  profit  to  the  minister  of  the 
parish  where  the  owner  lived,  &c.  Coweli. 
HORNAGIUM,  Hornegeld,  see  that  title. 
HORNERS.  No  stranger  was  to  buy  any  English  horns  gather- 
ed or  growing  in  London,  or  within  twenty-four  miles  thereof*  by 
the  stat.  4  Edw.  IV.  c.  8.  And  none  may  sell  English  horns  un- 
wrought  to  any  stranger,  or  send  them  beyond  sea,  on  pain  of 
forfeiting  double  value  ;  the  wardens  of  Homers  in  London  may 
search  all  wares*  &c.    Stat.  7  Jac.  I.  cafi.  14.    See  tit.  London. 

HORNING,  Letters  of — Warrants  for  charging  perspns  in. 
Scotland  to  pay  or  pqrform  certain  debts  or  duties ;  probably  so 
termed  from  being  originally  proclaimed  by  the  horn  or  trumpet. 

HORS  DE  SON  FEE,  Fr.  i.  e.  out  of  his  fee.]  An  exception 
to  avoid  an  action  brought  for  rent  or  services,  &£.  issuing  out  of 
land,  by  him  t^at  pretends  to  be  the  lord  ;  for  if  the  defendant  can 
prove  that  the  land  is  -without  the  comfiass  of  his fee,  the  action  falls. 
Broke.  Jn  an  avowry,  a  stranger  may  plead  generally  hors  de  -son  fee; 
and  so  may  tenant  for  years ;  and  such  stranger  to  the  avowry,  be- 
ing made  a  party,  is  at  liberty  to  plead  any  matter  in  abatement  of 
it.  9  Refi.  SO.  2  Mod.  104.  A  tenant  in  fee*-simple  ought  either 
to  disclaim,  or  plead  hors  de  son  fee.  1  Danv.  Abr.  655.  Fide  9 
Refi.  JSucknal's  case.  22  Hen.  VI.  2,  3.  JCeilw.  73.  14.  Ass.pl. 
IS.  Co,  Litt.  l.b.  2  Mod.  103,  104.  5c  14  Yin.  Abr,  tit  Hors  de 
son  fee.    See  tit.  Pleading. 

HORSE  BREAD,  Innkeepers  shall  not  make  horsebread. 
Stats.  13  Rich.  II.  stat.  h  c.  8.  4  Hen.  IV.  c.  25.  Permitted 
to  bake  horse  bread.    Stat.  32  Hen.  VIII.  c.  41. 
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Were  not  to  be  conveyed  out  of  the  realm,  without  the  king's 
license,  &c.  on  pain  of  forfeiture,  byfan  ancient  statute,  1 1  Hen.  VII. 
c.  15.  Persons  having  lands  of  inheritance  in  parks,  Sec.  Were  or- 
dered to  keep  two  mares  apt  to  bear  foajs  thirteen  hands  high, 
for  the  increase  of  the  breed  of  horses,  on  pain  of  40*.  for  every 
month  they  are  wanting;  and  not  suffer  them  to  be  leaped  by 
stoned  horses  under  fourteen  hands,  on  a  certain  penalty  by  stat. 
i27  Hen.  VIII.  c.  6.  And  for  the  preservation  of  a  strong  breed 
of  horses,  stone  horses  above  two  years  old  are  directed  to  be 
fifteen  hands  high,  or  they  shall  not  be  put  into  forests  or  com- 
mons, where  mares  are  kept,  upon  pain  of  forfeiture ;  and  scab- 
bed or  infected  horses  shall  jiot  be  put  into  common  fields,  under 
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the  penalty  of  10s.  leviable  by  the  lord  of  the  leet.  Stat.  32  Ren. 
Vltl.  c.  13.  Still  in  force. 

Stealing  of  any  horse,  gelding,  or  mare,  is  felony  without  bene- 
fit of  clergy  :  but  accessaries  to  this  offence  are  not  excluded 
clergy.*  Stat.  1  Ediv.  VI.  c.  12.  2  &  3  Ednv.  VI.  c.  33.  The  first 
made  stealing  horses,  geldings  or  mares  felony ;  a  doubt  was  en- 
tertained whether  this  extended  to  the  stealing  one  horse,  &c.  on 
which  the  latter  act  was  passed.  And  if  any  horse  that  is  stolen 
be  not  sold  according  to  the  statute  2  &  3  P.  fcr  M.  c.  7.  the  owner 
may  take  the  horse  again  wherever  he  finds  him,  or  have  action 
of  detinue,  ^c.  To  prevent  horses  being  stolen'  and  sold  in  private 
places,  this  stat.  2  &  3  P.  &  M.  c.  7,  provides,  that  owners  of 
fairs  and  markets  shall  appoint  toll-takers  or  book-keepers,  who 
are  to  enter  the  names  of  buyers  and  sellers  of  horses,  &c.  And 
16  alter  the  property,  the  horses  must  be  rid  or  stand  in  the  open 
fair  one  hour ;  and  all  the  parties  to  the  contract  must  be  present 
with  the  horse.  And  by  stat.  31  Eliz.  cafi,  12.  sellers  of  horses  are 
to  procure  vouchers  of  the  sale  to  them ;  and  the  names  of  the 
buyer,  seller  and  voucher,  and  price  of  the  horse,  are  to  be  en- 
tered in  the  toH-taker's  book,  and  a  note  thereof  delivered  to  the 
buyer ;  and  if  any  person  shall  sell  a  horse  without  being  known 
to  the  book-keeper,  or  bringing  a  voucher ;  or  if  any  one  shall 
vouch  without  knowing  the  seller ;  or  the  book-keeper  shall  make 
an  entry  without  knowing  either,  in  either  of  these  cases  the  sale 
is  void,  and  a  forfeiture  is  incurred  of  Si.  and  the  said  statute  pro- 
vides that  a  horse  stolen,  though  sold  according  to  the  directien  o£ 
the  act,  may  be  redeemed  and  taken  by  the  owner  within  six 
months,  repaying  the  buyer  what  he  shall  swear  he  gave  for  the 
same.    2  Comm.  450. 

By  stat.  22  &  23  Car.  II.  c.  7.  any  person  maliciously  kjllinjp  or 
destroying  any  horses  in  the  night  shall  be  guilty  of  felony,  pu- 
nishable by  transportation  for  seven  years.  Maliciously  hurting  or 
wpunding  horses  in  the  night,  to  forfeit  treble  damages  to  the 
owner. 

By  various  acts  duties  are  imposed  in  Great  Britain  and  Ireland 
upon  horses  kept  for  drawing  carriages,  or  for  riding,  or  letting 
out  to  hire,  for  race-horses,  8cc, 

Horse-stealing  having  got  to  a  great  pitch,  and  many  of  those 
useful  animals  having  been  stolen,  merely  for  the  purpose  of  sell- 
ing them  as  dog's  meat,  and  for  their  hides,  the  following  statute 
was  made  to  put  a  stop  to  this  iniquitous  traffic. 

By  stat.  ,26  Geo.  III.  c.  71.  no  person  shall  .keep  any  place  for 
slaughtering  any  horse  or  other  cattle,  not  killed  for  butcher's 
meat,  without  taking  out  a  license  at  the  general  quarter  sessions, 
to  be  granted  upon  a  certificate  of  .the  minister  and  churchwar* 
dens  that  the  person  applying  is  proper  to  be  trusted  with  the  car- 
rying on  such  business.    §  1. 

Such  license  to  be  signed  by  the  justices  at  sessions,  and  a  copy 
entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk  of  the 
peace,  and  all  persons  so  licensed  shall  cause  to  be  painted  over 
their  gates,  their  name  and  the  words  "  licensed  for  slaughtering 
horses  pursuant  to  an  act  passed  in  the  26th  year  of  his  Majesty 
King  George  III."  §  2. 

Every  occupier  of  such  licensed  slaughter-house  shall,  si* 
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hmirs  previous  to  the  slaughtering  any  live  horse,  or  to  the  flay- 
ing any  hors*e  brought  dead  to  the  slaughtering-house,  give  no- 
tice in  writing  to  the  after-mentioned  inspector,  who  is  to  take  an 
exact  account  of  the  height,  age,  colour,  and  particular  marks  of 
6very  horse,  &c.  and  keep  the  same  in  a  book.  [See  sect.  5,]  And 
no  such  horse  shall  be  slaughtered  or  flayed  but  between  8  in  the 
morning  and  4  in  the'eveningj  from  October  to  March,  both  in- 
clusive, and  between  6  in  the  morning  and  8  in  the  evening  from 
Afiril  to  8&fitem6ery  both  inclusive.  §  3. 

Every  person  so  licensed  shall  at  \he  time  any  horse,  &c.  shall 
be  brought,  make  an  entry  in  a  book  of  the  name  and  abode,  and 
profession  of  the  owner,  and  also  of  the  person  who  shall  bring 
the  same  to  be  slaughtered  or  flayed,  and  the  reason  why  the 
same  is  so  brought ;  which  book  shall,  at  all  times,  be  open  for  the 
examination  of  the  inspector,  and  produced  before  any  justice, 
when  required.  §  4.  j 

The  parishioners  in  vestry  shall  annually  or  oftener  aprJbint  one 
©r  more  persons  to  be  inspectors  of  such  slaughtering-house ; 
and  in  case  such  inspector  "shall,  upon  examination  of  any  horse, 
&c»  intencfed  to  be  slaughtered,  believe  that  such  horse,  &c.  is  free 
from  disease,  and  in  a  sound  and  serviceable  jitate,  or  that  the 
same  has  been  stolen,,  he  shall  prohibit  the  slaughtering  such 
horse,  &c.  for  not  exceeding  8  days ;  and  in  the  mean  time  shall 
cause  an  advertisement  to  be  inserted  in'some  public  newspaper 
twice  or  oftener,  (unless  the  owner  of  such  horse  shall  sooner 
claim  the  same,)  at  the  expense  of  the  bccupier  of  su^h  slaugliter- 
ing-house  ;  who  on  refusal  to  pay  the  same,  shall  forfeit  double 
the  amount,  to  be  raised  by  distress.  §  5. 

Every  inspector  may  at  all  times  in  the  day  or  night,  but  if  in 
the  night,  then  in  the  presence  of  a  constable,  enter  into  and  in- 
spect any  place  kept  for  slaughtering  horses  by •  licensed  persons, 
and  take  an  account  of  the  horses,  &c.  there.  §  6. 

In  case  any  person  offering  to  sale  or  bringing  any  horse,  &c 
to  be  slaughtered  or  flayed,  shall  refuse  to  give  an  account  of  him- 
self, or  of  the  means  the  same  came  into  his  possession,  or  if 
there  be  reason  to  suspect  that  such  horse,  &c.  is  stolen ;  such 
person  shall  be  carried  before  a  justice  of  peace,  who  shall  com- 
mit him  for  not  more  than  6  days  to  be  further  examined,  and  if 
such  justice  shall  be  satisfied  that  such  horse,  &c.  is  stolen,  the 
person  bringing  the  same  is  to  be  committed  to  gadl,  to  be  dealt 
with  according  to  law.  §  7. 

Any  person  keeping  such  slaughtering -house,  transgressing  the 
rules  before  laid  down  by  the  act,  shall  be  guilty  of  felony  and 
punished  by  fine  and  imprisonment,  and  such  corporal  punish- 
ment by  whipping,  or  shall  be  transported  for  not  more  than 
7  years,  as  the  court  shall  direct.  §  8. 

Any  such  person  destroying  or  defacing  with  lime,  or  burying 
the  hide  or  skin  of  any  horse,  &c.  or"  being  guilty  of  any  offence 
against  this  act  for  which  no  punishment  or  penalty  is  provided, 
shall  be  adjudged  gujfcy  of  a  misdemeanor,  and  punished  by  fine 
and  imprisonment  ana  such  corporal  punishment  by  whjpping,  as 
the  court  shall  direct.  §  9. 

.Making  false  entries  subjects  the  party  to  a  forfeiture  not  ex- 
ceeding 201;  nor  less  than  101.  to  be  levied  by  distpessj  hatlf  to  the 
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inform^  and  half  to  the  poor ;  and  in  case  the  offender  shall  not 
haVe  effects  to  the  amount  of  the  penalty,  he  may  tite  committed 
to  hard  labour  in  the  house  of  correction  for  not  more  than  three 
months,  nor  less  than  one.  §  10. 

The  book  of  the  inspector  shall  be  produced  at  every  general 
quarter  sessions.  §  12. 

If  any  person  shall  occasionally  lend  any  barn  or  place  for 
slaughtering  any  horse,  Sec.  without  taking  out  such  license,  he  shall 
forfeit  not  more  than  20/.  nor  less  than  10/.  half  to  the  informer 
and  half  to  the  poor ;  or  be  committed  to  gaol  for  not  more  than 
three  months  nor  less  than  one,  unless  the  penalty  is  sooner  paid* 
§  13. 

This  act  does  not  extend  to  curriers,  &c,  nor  to  farriers?  nor 
persons  killing  horses,  &c.  to  feed  their  own  dogs.  §  14. 

If  any  currier,  tanner,  &c.  shall  under  colour  of  their  tradesj 
knowingly  kill  any  sound  horse,  or  boil  the  flesh  thereof  to  sell, 
such,  tradesman  becomes  an  offender  under  the  act,  and  shall  for- 
feit not'  more  than  20/.  nor  less  than  10/.  §  15. 

[The  forms  of  the  several  convictions  are  specified  in  the.  act] 
HORSES  HIRED.  Action  of  trespass  on  the  case  lies  for  abu- 
sing a  horse  hired,  by  immoderate  riding,  8cc,  And  a  difference 
has  been  made  in  our  law  between  hiring  a  horse  and  borrowing 
one  to  go  a  journey ;  for  in  the  first  case  the  party  may  set  his 
servant,  Ofc.  upon  the  horse^  but  not  in  the  second.  1  Mod.  210. 
See  tit.  Bailment. 

HORSES,  FOR  THE  KING'S  SERVICE.  None  shall  take 
the  horse  of  any  person  to  serve  the  king  without  the  owner's 
consent,  or  sufficient  warrant,  on  pain  of  imprisonment,  &c.  Stat. 
20  Rich.  II.  c.  5.    See  tit.  Pourveypnce. 

HORSE-RACES,  For  small  sums,  having  encouraged  idleness, 
and  impoverished  the  meaner  sort  of  people ;  it  is  enacted,  that 
no  person  shall  run  any  horse  at  a  race,  unless  it  be  his  own,  nor 
enter  more  than  one  horse  for  the  same  plate,  upon  pain  of  forfeit- 
ing the  horses;  and  no  plate  is  to  be  run  for  under  50/.  on  the  pe* 
nalty  of  500/.  Also,  every  horse-race  must  be  begun  and  ended 
in  the  same  day,  &c.    Stat.  13  Geo.  II.  cap.  19. 

Horses  at  races  to  be  entered  by  the  owners.  13  Geo.  II.  c.  19. 
/forse-racing  with  horses  carrying  small  weights,  prohibited.  Ib. 
Morses  may  run  for  the  Value  of  50/.  with  any  weight  and  at  any 
place.  18  Geo.  II.  c.  34.  §  1 1. 

A  plaintiff  shall  not  be  allowed  to  recover  a  wager  on  such  a 
horse-race,  as  is  illegal  within  the  statute.  4  Term  Rep,.  1.  A  match 
for  25/.  a  side  is  a  match  for  50/.  See  this  Diet.  tit.  Gaming. 

HORSTILERS,  Fr.  hostellers^  Is  used  for  innkeepers :  and  in 
some  old  books  the  word  hostlers  is  taken  in  the  same  sense.  Stat. 
31  Efdw.  III.  c.  2.  The  executors  of  horsiilers  are  not  charge- 
able for  their  faults.   1  Keb.  682. 

HOSPES  GJENERALIS,  A  great  chamberlain.  Volumus,  quan^ 
turn  ad  hospitia  pertinet,  omnes  indifferenter  nostro  hospiti  generali 
cbediant,  ^c.   Bu  Conge.  % 

HOSPITALLERS,  hospitah.riL']  Were  the  knights  of  a  reli* 
gious  order,  so  called  because  they  built  an  hospital  at  Jerusalem^ 
wherein  pilgrims  were  received.  To  these  Pope  Clement  trans- 
ferred the  Templars,  which  order,  by  a  council  held  at  Vienne  i» 


HOSPITALS. 


34*5 


France,  he  suppressed  for  their  many  and  great  offences.  The  in- 
stitution of  their  order  was  first  allowed  by  Pope  Gelasus  the  Se-» 
cond,  anno  1118;  and  confirmed  in  this  kingdom  by  parliament, 
and  had  many  privileges  granted  them,  as  immunities  from  pay- 
,ment  of  tithes,  &c.  Their  privileges  were  reserved  to  them  by 
Magna  Charta,  cap..  37.  and  the  right  of  the  king's  subjects  vin- 
dicated from  the  usurpation  of  their  jurisdiction,  by  the  statute  of 
Westm.  2.  cap,.  43.  Their  chief  abode  is  now  in  Malta,  an  island 
given  them  by  the  Emperor  Charles  V.  after  they  were  driven 
from  Rhodes  by  Solyman  the  Magnificent,  Emperor  of  the  Turks} 
and  for  that  they  are  now  called  Knights  of  Malta.  All  the  lands 
and  goods  of  these  knights  here  in  England  were  given  to  the 
king,  by  32  -Hen.  VIII.  c.  34.  See  Mon.  Angl.  2  par.  fol.  489. 
Tho.  Walsingh.  in  Hist.  Ediv.  II.  Stowe's  Ann.  ib.  See  tit.  Knights 
Temfilars. 
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Are  either  aggregate,  in  which  the  master  or  warden  and  his 
brethren  have  the  estate  of  inheritance  ;  or  sole^  in  which  the  mas-^ 
ter,  8cc.  only  has  the  estate  in  him,  and  the  brethren  or  sisters,  , 
having  college,  and  common  seal  in  them,  must  consent,  or  the  ^ 
master  alone  has  the  estate  not  having  college,  or  common  seal. 
So  hospitals  are  eligible,  donative,  or  presentative.  1  Inst.  342.  a. 

The  master  of  the  hospital,  who  has  college,  and  common  seal, 
may  have  a  writ  of  right;  for  the  right  and  inheritance  is  in  him.  1 
If  he  has  no  college,  or  common  seal,  he  may  have  a  juris  utrum. 
Co.  Litt.  341.  b.  342.  a. 

Any  person  seised  of  an  estate  in  fee-simple  may  by  deed  enrol- 
led in  chancery  erect  and  found  an  hospital  for  the  sustenance  and 
relief  of  the  poor,  to  continue  for  ever  ;  and  place  such  heads,  &c'. 
therein  as  he  shall  think  fit ;  and  such  hospital  shall  be  incorporated, 
and  subject  to  such  visitors,  &c.  as  the  founder  shall  nominate  ; 
also  such  corporations  have  power  to  take  and  purchase  lands  not 
exceeding  200/.  per  annum,  so  as  the  same  be  not  holden  of  the 
king,  &c.  and  to  make  leases  for  twenty-one  years,  reserving  the 
accustomed  yearly  rent;  but  no  hospital  is  to  be  erected  unless 
upon  the  foundation  it  be  endowed  with  lands  or  hereditaments 
of  the  clear  yearly  value  of  1 01.  per  annum.  Stat.  39  Eliz.  cap.  5. 
made  perpetual  by  stat.  21  Jac.  I.  §  1. 

It  has  been  adjudged  upon  this  statute,  that  if  lands  given  to  an 
hospital  be,  at  the  time  of  the  foundation  or  endowment,  of  the 
yearly  value  of  200/.  or  under,  and  afterwards  they  become  of 
greater  value  \>y  good  husbandry,  accidents,  Sec.  they  shall  con- 
tinue good  to  be  enjoyed  by  the  hospital,  although  they  be  above 
the  yearly  value  of  200/.  And  goods  and  chattels  (real  or  per- 
sonalj  may  be  taken  of  what  value  soever.  2  Inst.  722.  And  if 
one  give  his  land  then  worth  10/.  a  year  to  maintain  the  poor,  &c. 
and  the  land  after  comes  to  be  worth  100/.  a  year,  it  must  all  of 
it  be  employed  to  increase  their  maintenance,  and  none  of  it  be 
converted  to  private  use.    8  Hep.  130. 

If  a  devise  be  to  the  poor  people  maintained  in  the  hospital  of 
St.  Lawrence  in  Reading)  &c*  (where  the  mayor  and  burgesses 
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capable  ta  take  in  mortmain,  do  govern  the  hospital,)  aSUit  thfc 
poor,  not  being  a  corporation,  are  not  capable  by  that  name  to 
take ;  yet  the  devise  is  good ;  and  commissioners  appointed  to 
Inquire  into  lands  given  to  hospitals,  &c.  may  order  him  that  hath 
the  land,  to  assure  it  to  the  mayor  and  burgesses  for  the  mainte- 
nance of  the  hospital.  Stat.  43  Eliz.  c.  4.  See  tit;  Charitable  Unef, 
Mortmain. 

A  gift  must  be  to  the  poor,  and  not  to  the  aged  or  impotent  of 
such  a  parish,  without  expressing  their  poverty ;  for  poverty  is 
the  principal  circumstance  to  bring  the  gift  within  the  stat.  43 
MHz.  c.  4.  Although  at  common  law  a  corporation  may  be  of  an 
hospital,  that  is  in  potentate  of  certain  persons  to  be  governors  of 
the  hospital  and  not  of  the  persons  placed  therein  ;  the  safest  way 
upon  the  stat.  39  Eliz.  c.  5.  is  first  to  prepare  the  hospital,  and  to 
place  the  poor  therein,  and  to  incorporate  the  persons  therein 
placed ;  and  after  the  incorporation,  to  convey  the  lands,  tene- 
ments, &c.  to  the  said  corporation,  by  bargain  and  sale,  or  otherwise, 
between  the  founder  of  the  one  part,  and  the  master  and  brethren, 
&c.  of  the  other  part,  in  consideration  of  5  s.  in  hand  paid  by  the 
master  of  the  said  hospital,  &c.  2  Inst.  724,  725.  And  the  founder 
cannot  erect  an  hospital  for  years,  lives,  or  any  other  limited  timer 
but  it  must  be  for  ever,  according  to  the  stat.  39  Eliz.  e.  5.  See 
10  Rep.  17.  34. 

The  stat.  43  Eliz.  c.  4.  under  which  commissions  may  be  award- 
ed to  certain  persons  to  inquire  of  lands  or  goods  given  to  hos- 
pitals; and  the  lord  chancellor  is  empowered  to  issue  commissions 
to  commissioners  for  inquiring,  by  a  jury,  of  all  grants,  abuses, 
breaches  of  trust,  &c.  of  lands  given  to  charitable  uses,  does  not 
extend  to  lands  given  to  any  college  or  hall  m  the  universities*  &c. 
ner  to  any  hospital  over  which  special  governors  are  appointed  by 
the  founders;  and  it  shall  not  be  prejudicial  to  the  jurisdiction  of 
the  bishop  or  ordinary,  as  to  his  power  of  inquiry  into  and  reform- 
ing abuses  of  hospitals,  by  virtue  of  the  stat.  2  Hen.  V,  st.  1.  c.  i. 
&c.    See  this  Diet.  tit.  Charitable  Use*. 

These  commissioners  may  order  houses  to  be  repaired  by  those 
who- receive  the  rents  ;  see  that  the  lands  be  let  at  the  utmost  rent;, 
and  on  any  tenant's  committing  waste,  by  cutting  down  and  sale  o£ 
timber,  they  may  decree  satisfaction*  and  that  the  lease  shall  be 
void.  IRl.  11  Car.  Where  money  is  kept  back,  and  not  paid, 
or  paid  where  it  should  not,  they  have  power  to  order  the  payment 
of  it  to  the  right  use:,  and  if  money  is  detained  in  the  hands  of 
executors,  See.  any  great  length  of  time,  they  may  decree  the 
money  to  be  paid,  with  damages  foi*  detaining  it.  Duke  Read.  123- 
See  4  Rep.  104. 

The  hospital  of  St.  Cross  near  Winchester?  and  several  other 
large  hospitals,  were  anciently  founded  by  particular  statutes  or 
acts  of  parliament.  And  King  Charles  I.  granted  to  the  mayor 
and  commonalty  of  London  the  keeping  of  Bethlem  hospital  and 
the  manors  and  lands  belonging  to  it-  AIsos  there  is  now  an  hospital 
in  London  for  foundliiig  children,  under  the  care  of  governors  and 
guardians,  who  may  purchase  lands  or  tenements  to  the  value  of 
4,000/.  a  year;  ana"  they  are  to  receive  as  many  such  children  as 
they  think  fit,  which  may  be  brought  to  the  hospital,  and  shall  there 
be  bred  up  and  employed,  or  placed  apprentice  to  any  trade*  ©r 
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the  sea^service,  the  males  till  the  age  of  twenty-four,  and  the  fe- 
males till  twenty-one.  They  may  likewise  be  let  out  or  hired,  &e> 
See  stats.  13  Geo.  II.  cafu  29.  29  Geo.  II.  c.  29.  §  13.  30  Geo.  II. 
c.  26.  §  14.  See  also  stat.  13  Geo.  III.  c.  82.  regulating  lying-in*, 
hospitals,  and  ordering  them  to  be  licensed.  As  to  hospitals  or 
asylums  for  lunatics  in  England,  48  Geo.  III.  c.  96.  In  Ireland 
see*  as  to  county  hospitals  and  infirmaries,  5  Geo.  III.  c.  20.  25 
Geo.  III.  c.  59.  Acts  of  the  Irish  parliament,  and  the  acts  45  Geo. 
III.  c.  111.  47  Geo.  HI.  st.  1.  c.  44.  and  st.  2.  c.  50.  and  48  Geo. 
III.  c.  113*  passed  since  the  union.  See  further  in  general,  this 
Diet,  tit.  Mortmain,  Corporation  I.  IV. 
HOSPITAL  ARIA,  See  Hostilaria. 

HOSPITIUM,  ho&iagium.  Procuration,  or  visitation-money*1 
JVeubrigensis,  lid.  4.  c.  14.    Brompton,  fol.  1193. 

HOSTELLAGIUM,  A  right  to.  have  lodging  and  entertain- 
ment, reserved  by  lords  in  the  houses  of  their  tenants.  Cartular. 
Ma  dinger,  MS.  157. 

HOSTELER,  hostellarius.  From  the  Fr.  hosteler,  i.  e.  hospes."] 
An  innkeeper.  See  stat.  31  Edtv.  HI.  st.  2.  c.  2.  and  this  Diet. 
tit.  Horstilers. 

HOSTLERS,  Innkeepers,  see  stat.  9  Edw.  III.  st.  2.  c.  2. 
HOSTERIUM,  A*  hoe,  an  instrument  well  known;  Chan, 
jlntiq. 

HOSTIJE,  Host  bread,  or  consecrated  wafers  in  the  Holy  Eu- 
charist :  and  from  this  word  hostia,  Somner  derives  the  Sax.  husel^ 
used  for  the  Lord's  supper,  and  huslian,  to  administer  the  sacra- 
ment; which- were  kept  long  in  our  old  English,  under  housel,  and 
to  housal.    Paroch.  Antiq.  270; 

Shakespeare  uses  the  term  unhouseled,  Iffc.  in  Hamlet;  meaning 
that  his  father  gave  up  the  ghost,  without  having  the  holy  bread, 
or  sacrament,  administered  to  him.  See  Fabian^  Ckron.  edid. 
1516, /e.  14. 

HOST1LARIUS,  An  hospitaller. 

HOSTILARIA,  HOSPITALARIA,  A  place  or  room  in  reli** 
gxoUs  houses,  allotted  to  the  use  of  receiving  guests  and  stran- 
gers ;  for  the  care  of  which  there  was  a  peculiar  officer  appointed, 
called  hostUlarius,  and  hospitalarius.    Cart.  Eccl.  Ely,  M8S. 

HOSTRICUS,  austercus,  from  the  Lat.  astur.~\    A  goshawk. 
Paroch.  Antiq.  p.  569. 

HOTCHPOT,  in  partem  positio.']  A  word  , brought  from  the 
Fr.  hotchepot,  used  for  a  confused  mingling  of  divers  things  to- 
gether, and  among  the  Dutch  it  signifies  flesh  cut  into  pieces,  and 
sodden  with  herbs  or  roots  ;  hut  by  a  metaphor  it  is  a  blending  or 
mixing  of  lands  together  given  in  marriage,  'with  other  lands  in  fet 
falling  by  descent :  as  if  a  man  seised  of  thirty  acres  of  land  in  fee, 
hath  issue  only  two  daughters,  and  he  gives  with  one  of  them  ten 
acres  in  marriage  to  the  man  that  marries  her;  and  dies  seised  o£ 
the  other  twenty  acres :  now  she  that  is  thus  married,  to  gain  her 
share  of  the  rest  of  the  land,  must  put  her  part  given  in  marriage 
into / hotchpot,  i.  e.  she  must  refuse  to  take  the  sole  profits  thereof, 
and  cause  her  land  to  be  mingled  with  the  other ;  so  that  an  equal 
'division  may  be  made  of  the  whole  between  her  and  her  sister,  as 
if  none  had  been  given  to  her ;  and  thus  for  her  ten  acres  she  shall 
have  fifteen,  otherwise,  her  sister  will  have  the  twenty  acres  of 
which  her  father  died  seised.    Litt.  55.    Co.  Liu.  lib.  3.  cap.  12. 


348 


HOU 


This  seems  to  be  a  right  of  waiving  a  provision,  made  for  a  child 
in  a  man's  life-time,  at  his  death,  though,  as  it  depends  upon  frank- 
marriage,  ana*  gifts  of  lands  therein,  it  now  seldom  happens.  See 
this  Diet,  tit*  Parceners. 

But  there  is  a  bringing  of  money  into  hotchpot,  upon  the  clauses 
and  within  the  intent  of  the  statute  for  distribution  of  intestates' 
restates,  stat.  22  &  23  Car.  II.  c.  10.  Where  a  certain  sum  is  to  be 
raised,  and  paid  to  a  daughter  for  her  portion,  by  a  marriage  seisie- 
ment,  this  has  been  decreed  to  bean  advancement  by  the  fatheaUn 
his  life-time  within  the  meaning  of  the  statute,  though  future  and 
contingent ;  and  if  the  daughter  would  have  any  further  share  of 
her  father's  personal  estate,  she  must  bring  this  money  into  hotch- 
pot, and  shall  not  have  both  the  one  and  the  other.  I  Eg.  Abr.  253. 
See  2  Vtrn.  638.  and  this  Diet.  tit.  Executor  V.  8. 

By  the  custom  of  London,  there  is  likewise  a  term  oihatchfiot, 
where  the  children  of  &  freeman  are  to  have  an  equal  share  of  one 
third  part  of  his  personal  estate,  after  his  death.  Preced.  Cane.  3. 
See  tit.  London,  and  tit.  Executor  V.  9. 

There  is  also  in  the  civil  law  collatio  bonorum,  answering  to  this, 
Whereby  if  a  child  advanced  by  the  father,  do  after  his  father's  de- 
cease challenge  a  child's  part  with  the  rest,  he  must  cast  in  allthat 
he  had  formerly  received,  and  then  take  out  an  equal  share  with 
the  others.  Cotvell.  See  farther,  Brit  ton,  c.  72.  Lin.  sect.  267, 
268.    2  Comm.  190,  517.  and  this  Diet.  tit.  Parceners. 

HOVEL,  mandra.~\  A  place  wherein  husbandmen  set  their 
ploughs  and  carts  out  of  the  rain  or  sun.  Law  Lat*  Diet* 

HOUNSLOW  HEATH,  A  large  heath  containing  4,293  acres 
of  ground,  and  extending  into  several  parishes  ;  so  much  thereof 
as  is  in  the  king's  inheritance,  and  fit  for  pasture,  meadow,  or 
other  several  grounds,  shall  be  of  the  nature  of  copyhold  lands;  or 
the  steward  of  the  manor  may  let  it  for  twenty-one  years,  &c. 
and  the  lessees  may  improve  the  same.  Stat.  37  Hen.  VIIL  c.  2. 

HOUR,  hora.']  Is  a  certain  space  of  time  of  sixty  minutes,  twen- 
ty-four of  which  make  the  natural  day.  It  is  not  material  at  what 
hour  of  the  day  one  is  born.  Co.  Litt.  135.  See  tit.  Age^  Fraction, 
Time. 

HOUSAGE,  A  fee  paid  for  housing  goods  by  a  carrier,  or  at  a 
wharf  or  quay,  &c.    Shep.  Ep.it.  1725. 

HOUSE,  domus^  A  place  of  dwelling  or  habitation  ;  also  a  fa- 
mily or  household.  Every  man  has  a  right  to  air  and  light  in  his 
own  house;  and  therefore  if  any  thing  of  infectious  smell  be  laid 
near  the  house  of  another,  or  his  lights  be  stopped  up  and  darken- 
ed by  buildings,  &c.  they  are  nuisances  punishable  by  our  laws. 
3  Inst.  23  J  .  1  Dan-v.  Abr.  173.  But  for  a  prospect,  which  is  only 
matter  of  delight,  no  action  will  lie  for  its  being  stopped.  9  Rep. 
58.    See  tit.  Nuisance. 

The  dwelling-house  of  every  man  is  as  his  castle ;  therefore, 
if  thieves  come  to  a  man's  house  to  rob  or  kilL  him,  and  the  owner 
or  his  servant  kill  the  thieves  in  defending  him  and  his  house,  this 
is  not  felony,  nor  shall  he  forfeit  any  thing.  2  Inst.  3,16.  See 
tit.  Homicide.  A  man  ought  to  use  his  own  house,  so  as  not  to 
damnify  his  neighbour ;  and  one  may  compel  another  to  repair* .his 
house,  in  several  cases,  by  the  writ  de  domo  reparanda.  1  Salk. 
Hep.  360.   Doors  of  a  house  may  not  he  broken  open  on  arrests* 
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unless  it  be  for  treason  or  felony,  &c.  H.  P.  C.  1 37.  Plovod.  5. 
5  Rep.  91.    See  tit.  Arrest. 

T  Several  things  have  been  resolved  on  the  subject,  as  to  the  pro- 
tection a  man's  house  affords  him,  as,  1-.  That  every  man's  house 
is  as  his  castle,  as  well  to  defend  him  against  injuries  as  for  his 
repose ;  2.  Upon  recovery  in  any  real  action,  or  ejectment,  the 
sheriff  may  break  the  house  and  deliver  seisin,  &c.  to  the  plain- 
tiff, the  writ  being  habere  facias  seisinam  or  possessionem;  and 
after  judgment,  it  is  not  the  house  of-rthe  defendant  in  right' and 
judgment  of  law  j  3.  In  all  cases  where  the  king  is  party,  the 
sheriff  (if  no  door  be  open)  may  break  the  party's  house  to  take 
him,  or  to  execute  other  process  of  the  king,  if  he  cannot  other- 
wise enter ;  but  he  ought  first  to  signify  the  cause  of  his  coming, 
and  request  the  door  to  be  opened  ;  and  this  appears  by  the  stat. 
Westm.  1.  c.  17.  which  is  only  in  affirmance  of  the  common  law; 
and  without  default  in  the  owner,  the  law  will  not  suffer  a  house 
to  be  broken  ;  4.  In  all  cases,  when  the  door  is  open,  the  sheriff 
may  enter  and  make  execution  at  the  suit  of  any  subject,  either 
of  body  or  goods  ;  but  otherwise  where  the  door  is  shut,'  there  he 
cannot  break  it  to  execute  process  at  the  suit  of  a  subject;  5. 
Though  a  house  is  a  castle  for  the  owner  himself  and  his  family, 
and  his  own  goods,  &c.  yet  it  is  no  protection  for  a  stranger  flying 
thither,  or  the  goods  of  such  a  one,  to  prevent  lawful  execution ; 
and  therefore,  in  such  case,  after  request  to  enter,  and  denial,  the 
sheriff  may  break  the  house.    5  Rep.  91.  a.  to  93.  a. 

From  the  particular  and  tender  regard  which  the  law  of  En- 
gland  has  to  a  man's  house,  arises  in  part  the  animadversion  of 
the^  law  upon  eaves-droppers,  nuisancers,  and  incendiaries;  and  to 
this  principle  it  must  be  assigned,  that  a  man  may  assemble  people 
together  lawfully  (at  least  if  they  do  not  exceed  eleven)  without 
danger  of  raising  a  riot,  rout,  or  unlawful  assembly,  in  order  to 
protect  and  defend  his  house,  which  he  is  not  permitted  to  do  in 
any  other  case.    4  Comm.  c.  19.  p.  223.  cites  1  Hale's  P.  C.  547. 

Commissioners  of  bankruptcy  cannot  break  open  a  house  to 
search  for  the  bankrupt's  goods,  unless  it  be  the  house  of  the  bank- 
rupt.   2  Show.  247.    See  tit.  Bankrupt. 

*  The  hundred  liable  to  damages  by  the  burning  of  houses.  9 
Geo.  I.  c.  22.  sect.  7.  See  tit.  Arrest,  Execution,  Constable,  Homi- 
cide, &c.  as  to  the  cases  in  which  officers  may  break  open  a  house 
to  execute  legal  process.  And  as  to  felonies  in  or  relative  to 
houses,  see  tit.  Arson,  Burglary,  Felony,  Larceny,  Riot,  Rob- 
bery, istc.  « 

HOUSEBOLD  and  HAYBOLD,  Seem  to  signify  housebote 
and  hedgebote,  in  Mon.  Angl.  2  fiar.fol.  633.    Coivell,  edit.  \727. 

HOUSEBOTE,  A  compound  of  house  and  bote,  i.  e.  compen- 
satio;  signifies  estovers,  or  an  allowance  of  necessary  timber  out 
of  the  lord's  wood,  for  the  repairing  and  support  of  a  house  or 
tenement.  And  this  belongs  of  common  right  to  any  lessee  for 
years  or  for  life ;  but  if  he  take  more  than  is  needful*  he  may  be 
punished  by  an  action  of  waste.  Housebote,  says  Co.  on  Litt.  fol. 
41.  is  two-fold,  viz.  estoveriam  <edificandi  et  ardendi.  Cowell.  See 
tit.  Botei  Estovers  Common  of  E&tover. 

HOUSE-BREAKING,  or  HOUSE-ROBBING,  See  tit.  Bur- 
glary, Larceny,  Robbery. 
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HOUSE-BURNING,  See  Arson,  Burning. 

HOUSE  of  CORRECTION.  In  every  county  of  England 
there  shall  be  a  house  of  correction  built  at  the  charge  of  the  coun- 
ty, with  conveniences  for  the  setting  of  people  to  work,  or  every 
justice  of  peace  shall  forfeit  5/.  and  the  justices  in  sessions  are  to 
appoint  governors  or  masters  of  such  houses  of  correcting  and 
their  salaries,  &c.  which  are  to  be  paid  quarterly  by  the  treasurer 
out  of  the  county  stock:  these  governors  are  to,  set  the  persons  sent 
On  work,  and  moderately  correct  them,  by  whipping,  &c.  and  to 
yield  a  true  account  every  quarter-sessions  of  persons  committed 
to  their  custody ;  and  if  they  suffer  any  to  escape  or  neglect  their 
duty,  the  justices  may  fine  them.  See  stats.  7  Jac.  I.  c.  4.  U  Geo 
II.  c.  33. 

The  house  of  correction  is  chiefly  for  the  punishing  of  idle  and 
disorderly  persons ;  parents  of  bastard  children,  beggars,  servants 
running  away;  trespassers,  rogues,  vagabonds,  &c.  Poor  per* 
sons  refusing  to  work  are  to  be  there  whipped,  and  set  to  work  and 
labour ;  and  any  person  who  lives  extravagantly,  having  no  visible 
estate  to  support  him,  may  be  sent  to  the  house  of  correction,  and 
set  at  work  there,  and  may  be  continued  there  until  he  gives  the 
justice  satisfaction  in  respect  to  his  living ;  but  not  be  whipped. 
A  person  ought  to  be  convicted  of  vagrancy,  &c.  before  he  is  or* 
dered  to  be  whipped.  2  Bulst.  351.  Sid.  281.  Bridewell  is  a 
prison  for  correction  in  London,  and  one  may  be  sent  thither.  Sty. 
57. 

By  stats.  14  Geo.  II.  c.  33.  17  Geo.  II.  c.  5.  upon  presentment  of 
the  grand  jury,  or  under  stat.  22  Geo.  III.  c.  64.  on  presentment 
of  any  one  justice,  on  view,  the  justices  at  sessions  may  build,  or 
purchase  land  for  building,  or  enlarge,  buy,  or  hire  fit  houses  of 
correction.  And  the  justices  are  to  take  care  that  the  house  of  cor- 
rection be  provided  with  proper  materials  for  relieving,  employing, 
and  correcting  persons  sent  to  the  same :  and  two  justices!  shall 
visit  the  same  twice  or  oftener  in  a  year,  and  examine  into  the 
estate  and  management  thereof,  and  report  the  same  at  the  ses- 
sions. The  governor  or  master  of  a  house  of  correction  misbe- 
having himself,  may  be  fined  or  tuThed  out,  at  the  discretion  of 
the  justices.  Offenders  liable  to  be  sent  to  the  house  of  correc- 
tion, where  the  time  and  manner  of  their  punishment  is  not  ex- 
pressly limited  by  law,  may  be  committed  until  the  next  sessions) 
or  until  discharged  by  due  course  of  law. 

By  the  said  stat.  22  Geo.  III.  c,  64.  §  1.  and  the  stat.  24  Geo.  III. 
sti  2.  c.  55.  §  1.  the  quarter  sessions  may  appoint  certain  justices  to 
be  visitors  and  inspectors  of  such  houses.  The  stat.  31  Geo.  III. 
c.  46.  regulates  the  appointment  aijd  conduct  of  the  governor"  and 
other  officers  of  such  houses ;  as  alsa  the  appointment  of  the  visit- 
ing justices.  The  above  statutes  contain  also  many  other  regula- 
tions as  to  such  houses  of  correction,  a  schedule  of  rules  and  or* 
ders  for  their  government,  as  to  employing  and  feeding  the  per* 
sons  therein,  and  which  rules  and  orders  are  to  be  fixed  up  in 
every  house  of  correction.  §ee  further,  tit.  Poor,  Prison^  tranS- 
jiortdtion,  Vagrants. 
HOUSEL,  See  Hostia. 

HOUSEHOLDER,  fiater  familias.']  Is  the  occupier  of  a  house, 
a  housekeeper,  or  master  of  a  family 
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HREDIGE,  Readily,  or  quickly.    Leg.  Athelstan^c.  16.  From 
the  Sax.  hercUnge,  i.  e.  brevi^  in  &  short  time.  Cowell. 
HUDEGELD,  See  Hidgild. 

HUDSON'S  BAY  COMPANY.  An  exclusive  trade  to  a  part 
of  America,  was  granted  in  1670,  by  Charles  II.  to  the  Governor 
and  Company  of  Adventurers  of  England  trading  to  Hudson's  Bay: 
they  were  to  have  the  sole  trade  and  commerce  of  and  to  all  the 
seas,  bays,  straits,  creeks,  lakes,  rivers,  and  sounds,  in  whatso- 
ever latitude,  that,  lie  within  the  entrance  of  the  strait  common* 
ly  called  Hudson's  Straits;  together  with  all  the  lands,  countries, 
and  territories  upon  the  coasts  of  such  seas,  bays  and  straits, 
which  were  then  possessed  by  any  English  subject,  or  the  subjects 
of  any  other  christian  state ;  together  with  the  fishing  of  all  sorts 
of  fish,  of  whales,  sturgeon,  and  all  other  royal  fish,  together 
with  the  royalty  of  the  sea.  But  this  extensive  charter  has  not  re- 
ceived any  parliamentary  confirmation  or  sanction.  Reeves's  Law 
-<lf  Shipping.    See  this  Diet.  tit.  Navigation  Acts. 
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HurSsium  et  clamor,  from  two  French  words  huer  and,  crier, 
both  signifying  to  shout  or  cry  aloud,]  Maniuood,  in  his  Forest 
LaWy  cap..  19.  num.  11.  saith,  that  hue  in  Latin,  est  vox  dolentis, 
as  signifying  the  complaint  of  the  party,  and  cry  is  the  pursuit  of 
the  felon  upon  the  highway  upon  that  complaint ;  for  if  the  party 
robbed,  or  any  in  the  company  of  one  robbed  or  murdered,  come  , 
to  _the  constable  of  the  next  town,  and  desire  him  to  raise  the  hue 
and  cry,  that  is,  make  the  complaint  known,  and  follow  the  pur- 
suit after  the  offender,  describing  the  party,  and  showing  as  near 
as  he  can  which  way  he  went,  the  constable  ought  forthwith  to 
call  upon  the  parish  for  aid  in  seeking  the  felon,  and  if  he  be  not 
found  there,  then  to  give  the  next  constable  notice,  and  the  next, 
until  the  offender  be  apprehended,  or  at  least  until  he  be  thus 
pursued  unto  the  sea  side.  Of  this,  see  Brocton,  lib.  3.  tract*  2- 
cap.  5.  Smith  de  Rep.  Anglor.  lib.  2.  cap.  20.  and  the  stat.  of  Win- 
chester, 13  Edw.  I.    Stats.  28  Edw.  III.  11.    27  Eliz.  13. 

The  Normans  had  such  pjirsuit  with  a  cry  after  offenders,  which 
they  called  clamor  de  haro;  see  Grand  Custumary,  cap.  54.  And  it 
may  probably  be  derived  from  harrior,  fiagitare.  Hue  is  used 
alone  in  stat.  4  Ednv.  I.  st.  2.  In  the  ancient  records  this  is  called- 
hutesium  et  clamor.    See  2  Inst.fol.  172. 

But  the  clamor  de  haro  was  not  a  pursuit  after  offenders,  but  a 
challenge  of  any  thing  to  be  his  own  after  this  manner,  viz.  he 
who  demanded  the  thing,  did,  with  a  loud  voice,  before  many  witr 
nesses,  affirm  it  to  be  his  proper  goods,  and  demanded  restitution. 
This  the  Scots  call  hutesium.;  and  Skene  saith,  it  is  reduced  from 
the  French  oyer,  i.  e.  audire,  (or  rather  oyez,)  being  a  cry  used 
before  a  proclamation  ;  the  manner  of  their  ,hue  and  cry  he  thus 
describeth :  if  a  robbery  be  done,  a  horn  is  blown,  and  an  outcry 
made,  after  which,  if.  the  party  flee  away,  and  doth  not  yield  him- 
self to  the  king's  bailiff,  he  may  lawfully  be  slain*  and  hanged  upon 
the  next  gallows.    See  Skene  in  v.  hu(esium. 

In  Rot.  Claus,J10  Hen-.  III.  m.  5.  we  find  a  command  to  the 
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king's  treasurer,  to  take  the  city  of  London  into  the  king's  hands, 
because  the  citizens  did  not,  secundum  legem  et  consuetudinem  regrdf 
raise  the  hue  and  cry  for  the  death  of  Guido  de  Arettoy  and  others, 
who  were  slain.  CowelU 

Hue  and  cry  is  also  defined  the  pursuit  of  an  offender  from 
town  to  town,  till  he  be  taken,  which  all  that  are  present  when  a 
felony  is  committed,  or  a  dangerous  wound  given,  are  by  the  com- 
mon law,  as  well  as  by  the  statute,  bound  to  raise  against  the  of- 
fenders who  escape,  on  pain  of  fine  and  imprisonment.  3  Ins$. 
116,  117.  2  Inst.  172,  Dalt.  Justice^  cafi.  28.  109.  Fitz,  Coron. 
395.    Cro.  Eliz.  654. 

The  raising  of  hue  and  cry  is  enjoined  by  the  common  law,  which 
may  be  called  a  raising  of  it  at  the  suit  of  the  king,  as  well  as  by 
several  acts  of  parliament,  which  may  be  called  a  raising  of  it  at 
the  suit  of  a  private  person.   3  New  Abr.  61. 

Hue  and  cry,  says  Blackstone,  is  the  old  common  law  process, 
of  pursuing  with  horn  and  with  voice,  all  felons,  and  such  as  have 
dangerously  wounded  another.  Bract.  I.  3.  tr,  2.  c.  1.  §  U  Mirr, 
c.  2.  §  6.  It  is  also  mentioned  in  stat.  Westm.  1.  3  Edna.  I.  c.  9. 
and  4  Edw.  I.  de  officio  coronatoris.  But  the  principal  statute  re- 
lative to  this  matter  is,  that  of  Winchester,  13  Edw. 1.  c.  1.4.  which 
directs,  that  from  henceforth  every  county  shall  be  so  well  kept, 
that  immediately  upon  robberies  and  felonies  committed,  fresh 
suit  shall  be  made  from  town  to  town,  and  from  county  to  coun- 
ty ;  and  that  hue  and  cry  shall  be  raised  upon  the  felons,  and  they 
that  keep  the  town  shall  follow  with  hue  and  cry,  with  all  the  town 
and  the  towns  near ;  and  so  hue  and  cry  shall  be  made  from  town 
to  town,  until  they  be  taken  and  delivered  to  the  sheriff.  And, 
that  such  hue  and  cry  may  more  effectually  be  made,  the  hundred 
is  bound  by  the  same  statute,  c.  3.  to  answer  for  all  robberies  there- 
in committed,  unless  they  take  the  felon,  which  is  the  foundation 
of  an  action  against  the  hundred,  in  case  of  any  loss  by  robbery. 
Uy  stat.  27  Eliz.  c.  13.  no  hue  and  cry  is  sufficient,  unless  made 
with  both  horsemen  and  footmen.  And  by  stat.  8  Geo.  II.  c.  16. 
the  constable,  or  like  officer,  refusing  or  neglecting  to  make  hue, 
and  cry,  forfeits  51.  half  to  the  king  and  half  to  the  prosecutor, 
with  full  costs ;  and  the  whole  vill  or  district  is  still  in  strictness 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any  felony 
be  committed  therein,  and  the  felon  escapes*  Hue  and  cry  may 
be  raised  either  by  precept  of  a  justice  of  the  peace,  or  by  a  peace- 
officer,  or  by  any  private  man  that  knows  of  a  felony.  2  Hale's  P.  G. 
100.  104.  The  party  raising  it  must  acquaint  the  constable  of  tlie 
vill  with  all  the  circumstances  which  he  'knows  of  the  felony,  and 
the  person  of  the  felon ;  and  thereupon  the  constable  is  to  search 
his/  own  town,  and  raise  all  the  neighbouring  vills,  and  make  pur- 
suit with  horse  and  foot ;  and  in  the  prosecution  of  such  hue  and 
cry,  the  constable  and  his  attendants  have  the  same  powers,  pro- 
tection, and  indemnification,  as  if  acting  under  the  warrant  of  a 
justice  of  peace.  But  if  a  man  wantonly  or  maliciously  Raises  a 
hue.  and  cry,  without  cause,  he  shall  be  severely  punished  as  a 
disturber, of  the  public  peace.    1  Hawk.  P.  C.  c.  12.  §  5..  v< 

As  to  hue  and  cry  at  common  law,  it  seems  to  be  clearly  agreed, 
that  a  private  person  who  hath  been  robbed,  or  who  knows  that  a 
felony  hath  been  committed;  is  not  only  authorized  to  levy  hue  and 
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cry,  but  is  also  bound  to  do  it  under  pain  of  fine  and  imprisonment. 
2  Inst.  172.    3  Inst.  116.    1  Male's  Hist.  P.  C  464. 

From  hence  it  follows,  that  although  it  is  a  good  course,  as  Lord 
Hule  says,  to  have  a  precept  or  warrant  from  a  justice  of  peace 
for  raising  hue  and  cry,  yet  it  is  neither  of  absolute  necessity,  nor 
sometimes  convenient,  for  the  felons  may  escape  before  the  jus-». 
tice  can  be  found  ;  also  hue  and  cry  was  part  of  the  law  before  the 
stat.  1  Edw.  III.  cap..  16.  which  first  instituted  justices  of  the 
pe,ace.    2  Hale's  H.  P.  C.  99. 

It  is  incumbent  upon  constables  to  pursue  hue  and  cry  when 
called  upon,  and  they  are  severely  punishable  if  they  neglect  it ; 
and  it  prevents  many  inconveniences  if  they  be  there ;  for  it  gives 
a  greater  authority  to  their  pursuit,  and  enables  the  pursuant,  ia 
his  assistance,  to  plead  the  general  issue  upon  the  statutes  7  Jac. 
I.  cafi.  5.  21  Jac.  I.  cap,.  12.  without  being  driven  to  special  plead- 
ing ;  therefore,  to  prevent  inconveniences  which  may  happen  by 
unruliness,  it  is  most  advisable  that  the  constable  be  called  ;  yet 
Upon  a  robbery,  or  other  felony  committed,  hue  and  cry  may  be 
raised  by  the  country  in  the  absence  of  the  constable ;  and  in  this 
there  is  no  inconvenience,  for  if  hue  and  cry  be  raised  without 
cause,  they  that  raise  it  are  punishable  by  fine  and  imprisonment. 
2  Hale's  Hist.  P.  C.  99,  100. 

The  regular  method  of  levying  hue  and  cry  is  for  the  party  to 
go  to  the  constable  qf  the  next  town,  and  declare  the  fact,  and 
describe  the  offender,  and  the  way  he  is  gone  ;  whereupon  the. 
constable  ought  immediately,  whether  it  be  night  or  day,  to  raise 
his  own  town,  and  make  search  for  the  offender ;  and  upon  the  not 
finding  him,  to  send  the  like  notice,  with  the  utmost  expedition,  to 
the  constables  of  all  the  neighbouring  towns,  who  ought  in  like 
manner  to  search  for  the  offender,  and  also  to  give,  notice  to  their 
neighbouring  constables,  and  they  to  the  next,  till  the  offender  be 
found*  3  Inst.  116.  Dalt,  Justice,  cafi,  28.  Cromfi.  178.  3 
Hawk.  P.  C.  75. 

The  constable  is  not  only  to  make  search  in  his  own  vill,  but 
also  to  raise  all  the  neighbouring  vill s,  who  are  all  to  pursue  the 
hue  and  cry  with  horsemen  as  well  as  footmen,  until  the  offender  be 
taken.  2  Hale's  Hist.  P.  C.  101.  In  case  of  hue  and  cry  once 
raised  and  levied  upon  supposal  of  a  felony  committed,  though  in 
truth  there  was  no  felony  committed ;  yet  those  who  pursue  hue 
and  cry  may  arrest,  and  proceed  as  if  a  felony  had  been  really 
committed.  2  Hale's  Hist.  P.  C.  101.  5  Hen.V.  a.  21  Hen.  VII. 
28.  a.  fier  Rede.  2  Edw.  IV.  8,  &  9.  29  Edw.  III.  39.  2  Inst. 
173.    2  Hale's  Hist.  P.  C.  102. 

If  hue  and  cry  be  raised  against  a  person  certain  for  felony, 
though  possibly  he  is  innocent,  yet  the  constables,  and  those  who 
follow  the  hue  and  cry,  may  arrest  and  imprison  him  in  the  com- 
mon gaol,  or  carry  him  to  a  justice  of  the  peace.    2  Hale's  Hist. 

p.  a  102. 

If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  the 
doors  are  shut,  and  refused  to  be  opened  upon  demand  of  the 
constable,  and  notice  given  of  his  business,  he  may  break  open  the 
doors ;  and  this  he  may  do  in  any  case  where  he  may  arrest, 
though  it  be  only  on  suspicion  of  felony,  for  it  is  for  the  king  and 
commonwealth,  and  therefore  a  virtual  non  Qwium  is  in  the  case  5 
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and  the  same  law  is  upon  a  dangerous  wound  given,  and  a  hue  and 
cry  levied  upon  the  offender.  7  Edw.  Ill*  16.  b.  2  Hale's  Hist.  P. 
C.  102.    See  tit.  Constable. 

It  seems  in  this  case,  that  if  he  cannot  be  otherwise  taken,  he 
inay  be  killed,  and  the  necessity  excuseth  the  constable.  1  Hale's 
Hist.  P.  C.  102.    See  tit.  Homicide. 

Upon  hue  and  cry  levied  against  any  person,  or  where  any  hue 
and  cry  comes  to  a  constable,  whether  the  person  be  certain  or 
uncertain,  the  constable  may  search  in  suspected  places  within 
his  .vill,  for  the  apprehending  of  the  felons.  Dale  cap,.  ^8.  2  Edw. 
IV.  8.  b.  Cromfi.  de  Pate,  178.  2  Hale's  Hist.  P.  C.  103.  See 
tit.  Constable. 

But  though  he  may  search  suspected  places  or  houses,  yet  his 
entry  must  be  by  often  doors,  for  he  cannot  break  open  doors  bare- 
ly to  search,  unless  the  person  against  whom  the  hue  and  cry  is 
levied  be  there,  and  then  it  is  true  he  may ;  therefore,  in  case  of 
ditch  a  search,  the  breaking  open  the  door  is  at  his  peril,  viz.  jus- 
tifiable if  he  be  there;  but  it  must  be  always  remembered,  that 
5n  case  of  breaking  open  a  door,  there  must  be  first  a  notice  given 
to  them  within,  of  his  business,  and  a  demand  of  entrance,  and  a 
refusal,  before  doors  can  be  broken.  2  Hale's  Hist.  P.  <?.  103. 
See  tit.  Constable. 

If  the  hue  and  cry  be  not  against  a  person  certain,  but  by  the 
description  of  his  stature,  person,  clothes,  torse,  8cc  the  hue  and 
cry  doth  justify  the  constable,  or  other  person  following  it,  in  ap- 
prehending the  person  so  described,  whether  innocent  or  guilty, 
for  that  is  his  warrant,  it  is  a  kind  of  process  that  the  law  allows, 
(not  usual  in  other  cases,)  viz.  to  arrest  a  person  by  deseription. 
2  Hale's  Hist.  P.  C.  103. 

But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man- 
slaughter, or  other  felony  committed,  but  the  person  that  did  the 
fact  is  neither  known  nor  described  by  person,  clothes,  or  the 
like ;  yet  such  a  hue  and  cry  is  good  as  hath  been  said,  and  must 
be  pursued,  though  no  person  certain  be  named  or  described.  2 
Hale's  Hist.  P.  C.  103. 

And  therefore  in  this  case,  all  that  can  be  done  is,  for  those  who 
pursue  the  hue  and  cry,  to  take  such  persons  as  they  have  proba- 
ble cause  to  suspect ;  as  for  instance,  such  persons  as  are  vagrants, 
that  cannot  give  an  account  where  they  live,  whence  they  are,  or 
such  suspicious  persons  as  come  late  into  their  inn  or  lodgings, 
and  give  no  reasonable  account  where  they  had  been,  and  the  like. 
2  Edw.  IV.  8.  b.    2  Hale's  HisU  P.  C.  103. 

There  can  be  no  doubt  but  that  both  by  the  common  law,  as  also 
by  the  several  statutes  which  enjoin  the  levying  of  hue  and  cxyf 
they  who  neglect  to  levy  one,  (whether  officers  of  justice  or  others,) 
or  who  neglect  to  pursue  it  when  rightly  levied,  are  punishable  by 
indictment,  and  may  be  fined  and  imprisoned  for  such  neglect.  2 
Hale's  Hist.  P.  C.  104.  ^ 

We  shall  proceed  to  inquire  more  particularly,  I.  On  what  rob- 
bery hue  and  cry  may  be  raised,  and  how  it  ought  to  be  pursued  ; 
2.  Of  bringing  the  action ;  at  what  time  ;  and  the  evidence  neces- 
sary ;  and  what  shall  excuse  the  hundred  *r  3.  Of  levying  the  mo- 
ney. 

1..  The  levying  of  hue  and  cry  is  enjoined  by  several  acts  ot 
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parliament ;  and  to  this  purpose  it  is  enacted  by  stat.  Westm.  1 1 
3  J&div.  I.  cap.  9.  "  that  all  *be  ready  and  apparelled  at  the  sum- 
mons of  the  sheriff,  to  pursue  and  arrest  felons." 

Though  some  imagined.that  hue  and  cry  was  grounded  on  this 
statute  ;  yet  Lord  Coke  says,  <c  that  it  was  used  long  before,  as  ap- 
pears even  by  this  statute,  which,  instead  of  introducing  a  new 
law,  enforces  obedience  to  that  which  was  founded  on  the  ancient 
laws  of  the  realm.    2  Inst.  171. 

By  the  statute  of  4  Edw.  I.  de  officio  coronatdris,  hue  and  cry 
shall  be  levied  for  all  murders,  burglaries,  men  slain,  or  in  peril  to 
be  slain,  as  otherwhere  is  used  in  England,  and  all  shall  follow  the 
hue  and  steps  as  near'  as  they  can. 

Next  came  the  stat.  of  Winchester,  the  effect  of  which  has  been 
already  stated. 

By  stat.  27  Mliz.  c.  13.  §  %  it  is  enacted,  "  that  the  inhabitants 
and  resiants  of  every  hundred",  (with  the  franchises  within  the  pre- 
cinct thereof)  wherein  negligence,  fault,  or  defect  of  pursuit  and 
fresh  suit  after  hue  and  cry  made,  shall  happen  to  be,  shall  answer 
and  satisfy  the  one  moiety  of  all  such  money  and  damages  as  shall 
be  recovered  against  the  hundred,  with  the  franchises  therein,  in 
which  any  robbery  or  felony  shall  be  committed,  to  be  recovered 
by  action  of  debt,  &c.  by  and  in  the  name  of  the  clerk  of  the  peace 
for  the  time  being,  of  or  in  every  such  county,  and  recovery  by 
the  party  or  parties  robbed,  shall  be,  without  naming  the  chris- 
tian name  or  surname  of  the  said  clerk  of  the  peace  ;  which 
moiety  so  recovered  shall  be  to  the  use  of  the  inhabitants  of  the 
hundred  where  any  such  robbery,  &c.  shall  be  committed." 

It  seems  to  be  admitted  that  no  kind  of  robbery  will  make  the 
hundred  liable,  but  that  which  is  done  openly,  and  with  force  and 
violence  ;  and  that  therefore  the  private  stealing  or  taking  any 
thing  from  the  party,  does  not  come  within  the  statutes  which 
make  the  hundred  liable,  because  the  hundred  is  not  liable  for  not 
preventing  the  robbery,  but  because  they  did  not  apprehend  the 
robbers,  which,  in  private  felonies,  and  of  which  they  had  no  no- 
tice, it  would  be  difficult,  if  not  impossible,  for  them  to  do.  7 
Cq.  6,7.    2  Salk.  614. 

Also  it  hath  been  adjudged,  and  is  admitted  in  all  the  books 
which  speak  of  this  matter,  that  a  robbery  in  a  house,  whether  it 
be  Ipy  day  or  by  night,  does  not  make  the  hundred  liable ;  the 
reasons  whereof  are,  that  every  man's  house  is  in  law  esteemed 
Jiis  castle,  which  he  himself  is  obligedHo  defend,  and  into  which 
no  man  can  enter,  to  see  what  is  doing  there,  without  his  leave ; 
also  being  done  in  a  house,  the  inhabitants  of  the  hundred  cannot 
be  presumed  to  have  notice  of  it,  so  as  to  be  able  to  apprehend 
the  offenders.    7  Co.  6.  a.    Sendil's  case. 

But  if  a  person  be  assaulted  in  the  highway,  and  carried  into  a 
house,  and  there  robbed,  it  seems  the  hundred  shall  be  liable  ;  for 
otherwise;  the  provision  made  by  the  statute  would  be  eluded.  L 
Sid.  263.  and  see  1  Salk.  614.  7  Mod.  159.  Also  it  does  not  seem 
necessary,  that  the  fobbery  should  be  committed  in  the  highway, 
nor  alleged  to  have  been  so  by  the  plaintiff  in  his  declaration.  7 
Mod.  159.  It  may  be  in  a  private  way,  or  be  in  a  coppice  ;  and  in 
both  cases  the  hundred  shall  be  chargeable,   2  Salk.  614.  and-w'cfc 
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Carth.  71.  1  Mod.  221.  3  Mod.  258.  1  Mow.  60.  Comb.  150 
S.  C.  * 

It  is  clearly  agreed,  that  for  a  robbery  committed  in  the  night, 
the  hundred  is  not  chargeable,  because  they  cannot  be  presumed 
to  have  notice  thereof,  so  as  to  be  able  to  apprehend  the  robbers. 
7  Co.  6.  b.    2  Inst.  569.    3  Leon.  350. 

But  yet  it  is  not  necessary  that  the  robbery  should  be  committed 
after  sunrise,  and  before  sunset ;  for  if  there  be  as  much  day- 
light at  the  time,  that  a  man's  countenance  may  be  discerned 
thereby,  though  it  be  before  sunrise  or  after  sunset,  the  hundred 
shall  be  liable.  7  Co.  6.  a.  Cro.  Jac.  106.  1  And.  158.  1  Leon. 
57.  Savil>33.  Vide  Carth.  7 '1.  Comb.  15Q.  3  Mod.  258.  1  Show. 
60.  S.  P. 

It  hath  been  held,  that  if  robbers  drive  or  oblige  the  wagoner  to 
drive  his  wagon  from  the  highway  by  day,  but  do  not  rob  or  take 
any  thing  till  night,  that  yet  this  is  a  robbery  in  the  day-time,  so 
as  to  charge  the  hundred.    I  Sid.  263.    7  Mod.  159.  Button,  125. 

If  he  that  is  rcfabed,  after  hue  and  cry,  make  no  further  pursuit 
after  the  robbers,  action  lies  against  the  hundred.  4  Leon.  180. 
The  party  robbed  is  not  bound  to  pursue  the  robbers  himself,  or 
to  lend  his  horse  for  that  purpose  \  but  still  has  his  remedy  against 
the  hundred,  if  they  are  not  taken  ;  though  if  any  of  them  are 
taken,  either ( within  forty  days  after  the  robbery,  or  before  the 
plaintiff  recovers,  the  hundred  is  discharged  Sid,  1U  When  a 
man  is  robbed  on  a  Sunday,  on  which  day  persons,  are  supposed  to 
be  at  church,  and  none  ought  to  travel,  the  hundred  is  not  liable. 
See  stat.  2T  Eliz.  c.  13.  But  whepe  a  robbery  is  done  on  a  Sun- 
day, though  the  hundred  is  not  chargeable,  hue  and  cry  shall  be 
made  by  stat.  29  Car.  II.  c.  7.  And  if  a  person  be  robbed  going 
to  church  in  a  country  town  or  village,  on  a  Sunday,  which  is  a  re- 
ligious duty  required  by  law,  it  has  been  held  an  actionizes 
against  the  hundred ;  but  not  if  one  be  robbed  on  that  day  in  other 
travelling  for  pleasure,  &c.  which  is  prohibited  by  statute.  6  Geo* 
I.  C.  B.  per  King,  Chief  Justice. 

And  it  was  formerly  ruled  by  three  judges  on  the  stat.  of  Win- 
ton,  where  a  man  was  robbed  on  a  Sunday y  in  time  of  divine  service, 
and  made  hue  and  cry,  that  the  hundred  should  be  charged ;  for 
many  persons  are  necessitated  to  travel  on  this  day ;  as  physi- 
cians, &c.  2  Cro.  496.  2  Roll.  59.  Godb.  280.  See  2  Mia. 
jibr.  937,  938.  A  robbewy  must  be  an  open  robbery,  that  the 
country  may  take  notice  of  it,  to  make  the  hundred  answerable. 
7  Mefi.  6. 

A  man  is  set  upon  and  assaulted  by  robbers  in  one  hundred,  and 
carried  into  a  wood,  &c.  in  another  hundred,  near  the  highway, 
and  there  robbed  ;  the  action  shall  be  brought  against  the  hundred 
where  the  robbery  was  done,  as  particularly  expressed  in  the  sta- 
tute, and  not  the  hundred  where  the  man  was  taken  or  assaulted ; 
because  the  assault  is  not  the  efficient  cause  of  the  robbery,  as  a 
Stroke  is  the  cause  of  murder.    2  SoJk.  614.    7  Mod.  157. 

But  where  goods  are  taken  from  a  man  in  one  hundred,  and 
opened  in  another;  where  they  are  first  taken  or  seized,  they  are 
stolen,  and  the  robbery  is  committed.    2  LilL  Abr.  27. 

By  the  stat.  8  Geo.  II.  c.  16.  no  process  for  appearance  is  to  be 
served  against  the  hundred,  Sec.  for  a  robbery  committed,  but  on 
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the  high  constable,  Sec.  who  shall  give  notice  of  it  in  one  of  the. 
principal  market  towns,  &c.  and  then  enter  an  appearance,  and  de- 
fend the  action.  By  stat.  22  Geo.  II.  c.  24.  no  person  shall  recover- 
on  any  of  the  statutes  of  hue  and  cry  above  200/.  unless  the  person 
or  persons  so  robbed  shall,  at  the  time  of  such  robbery,  be  toge- 
ther in  company,  and  be  in  number  two  at  the  least,  to  attest  the 
truth  of  his  or  their  being  so  robbed. 

And  by  stat.  30  Geo.  II,  c.  3.  §  1 16.  and  4  Geo.  III.  c.  2.  §  1 18.  no. 
receiver-general  of  the  land-tax,  or  his  agents,  can  sue  the  hun- 
dred for  a  robbery,  unless  the  persons  canying  the  money  be  thre& 
in  company. 

2.  The  general  doctrine  as  to  actions  is  as  follows:  Where  a 
robbery  is  done  on  the  highway,  in  the  day-time,  of  any  day  ex- 
cept Sunday,  the  hundred  where  committed  is  answerable  for  it ; 
but  notice  is  to  be  given  of  it,  with  convenient  speed,  to  some  of 
the  inhabitants  of  the  next  village,  to  the  intent  that  jthey  may  mak& 
hue  and  cry  for  the  apprehending  of  the  robbers,  or  no  action  will 
lie  against  the  hundred;  and  if  any  of  the  robbers  are  taken 
within  forty  days,  and  convicted,  the  hundred  shall  be  excused. 

In  3  Lev.  320.  it  is  said,  that  upon  search  of  the  parliament  roll 
it  appears,  that  the  statute  of  Winton  gives  only  forty  days  to  the. 
county,  and  that  the  stat.  28  Ediv.  III.  c.  1 1.  is  but  a  confirmation 
thereof ;  and  accordingly  it  was  adjudged  good,  where  the  plaintiff 
brought  an  action  on  the  statute  of  Winton,  and  declared  that  he 
was  robbed,  and  none  of  the  robbers  taken  within  forty  days,  ac- 
cording to  the  said  statute ;  and  with  this  the  modern  precedents 
agree,  as  Rast.  Ent.  406.  Co.  Ent.  351.  Uem.2\5.  Thes.  Brev. 
141.    2  Satk.  376. 

If  a  servant  be  robbed  in  the  absence  of  his  master,  of  his  mas- 
ter's money,  it  is  clear  that  the  master  may  maintain  an  action  for 
it  against  the  hundred,  but  then  the  servant  must  make  oath  that  he 
knew  not  of  any  of.  the  robbers,  Cro.  Car.  37.  Also  the  servant 
being  robbed  in  his  master's  absence,  may  himself  maintain  an  ac- 
tion against  the  hundred,  and  may  declare  that  he  was  possessed 
tit  de  bonis  suisp.rop.riis,  &c.  And  though  the  jury  find  that  he 
was  robbed  of  his  master's  money,  yet  shall  he  recover ;  for  the 
servant  is  possessed  ut  de  bonis  suis  firofiriis,  against  all,  and  in  re- 
spect of  all*  but  him  that  hath  the  very  right.  2  Salk.  613,  614.' 
4  Mod.  303.   Comb,  263.    1  Sid.  45. 

If  a  servant  be  robbed  in  the  presence  of  the  master,  the  master 
must  sue,  and  the  oath  of  the  master  is  sufficient.  2  Salk.  613. 
Carth.  147. 

There  must  be  an  oath,  vide  Carth.  145.  2  Salk.  613.  1  Show. 
94'.    3  Mod.  287. 

Where  a  servant  is  robbed,  he  must  be  examined  and  sworn ; 
but  if  the  master  be  present,  it  is  a  robbery  of  him.  Show.  24  k 
1  Leon.  323.  If  a  quaker  be  "robbed,  or  a  man's  servant  being  a 
quaker,  and  either  refuse  to  take  an  oath  of  the  robbery,  and  that 
he  did  not  know  any  of  the  robbers,  the  hundred  is  not  answerable ; 
for  the  stat.  27  Eliz.  c.  13.  was  made  to  prevent  combination  be- 
tween persons  robbed  and  the  robbers.    2  Salk*  613. 

But  the  master's  oath  where  the  servant  is  a  quaker,  or  other- 
wise, and  being  robbed  in  his  presence,  will  maintain  the  action 
in  his  own  name,    Carth.  146.   And  a  plaintiff  had  judgment  on 
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his  oath,  though  his  servant  that  was  robbed  with  him  knew  one 
of  the  robbers^  When  a  carrier  is  robbed  of  another  man's 
goods,  he  or  the  owner  may  sue  the  hundred;  but  thccarrieris 
to  give  notice,  and  make  oath,  &c*  though  the  owner  of  the  goods 
brings  the  action.    2  Saund.  380. 

If  A.  and  B.  travelling  together  are  robbed  of  a  sum  of  money; 
to  which  they  are  both  jointly  entitled,  they  may  both  join  in  an 
action  against  the  hundred;  but  otherwise  if  they  had  separate 
and  distinct  interests.    Dyer,  370.  a,  fil.  59. 

By  stat.  27  Eliz.  c.  13.  §  11.  it  is  enacted,  that  no  person  that 
shall  happen  to  be  robbed  shall  maintain  any  action,  or  take  any 
benefit  of  the  statutes  which  make  the  hundred  liable,  except-  the 
person  so  robbed  shall,  with  as  much  convenient  speed  as  may  be; 
give  notice  of  the  robbery  so  committed  unto  some  of  the  inhabit- 
ants of  some  town,  village,  or  hamlet,  near  unto  the  place  where 
any  such  robbery  shall  be  committed. 

In  the  construction  of  this  clause  of  the  statute  it  hath  been 
holden,  that  if  a  person  be  robbed  in  a  highway  in  divisis  hundre- 
dorum,  he  need  not  give  notice  to  the  inhabitants  of  each  hundred, 
but  notice  to  either  of  them  is  sufficient.  Cro.  Jac.  675.  See 
Cro.  Car.  41.  379.    1  SAoto.  94. 

It  hath  been  resolved,  that  though  the  notice  given  be  five 
miles  from  the  place  where  the  robbery  was  committed,  that  it  is 
sufficient ;  the  reason  whereof  is,  because  that  the  party,  who  is  a 
stranger  to  the  country,  cannot  have  conusance  of  the  nearest 
place  or  town.    March,  11.  and  see  2  Leon.  82. 

Also  if  the  party  robbed  give  notice  with  as  much  convenient 
speed  as  may  be,  though  he  be  otherwise  remiss  in  not  pursuing 
the  robbers,  or  refuses  to  lend  his  horse  for  that  purpose,  yet  he 
shall  not  lose  his  action  for  this,  nor  the  hundred  be  excused. 
March,  II.    2  Leon.  82. 

Now,  by  stat.  8  Geo.  II.  cafi.  16.  §  1.  it  is  further  enacted,  "that 
no  person  shall  maintain  any  action  against  the  hundred,  unless 
he  shall,  (besides  the  notice  already  required  by  the  stat.  2T  Eliz, 
e.  1 3.)  with  as  much  convenient  speed  as  may  be,  after  any  rob- 
bery committed,  give  notice  thereof  to  one  of  the  constables  of  the 
hundred,  or  to  some  constable,  borsholder,  headborough,  or  tith- 
ingman  of  some  town,  parish,  village,  hamlet,  or  tithing  near  unto 
the  place  where  such  robbery  shall  happen,  or  shall  leave  notice 
in  writing  of  such  robbery  at  the  dwelling-house  of  such  consta- 
ble, &c.  describing,  so  far  as  the  nature  and  circumstances  of  the 
case  will  admit,  the  felon,  and  the  time  and  place  of  the  robbery, 
and  also  shall,  within  the*pace  of  twenty  days  next  after  the  rob- 
bery committed,  cause  public1  notice  to  be  given  thereof  in  the1 
London  Gazette,  therein  likewise  describing,  so  far  as  the  nature 
and  circumstances  of  the  case  will  admit,  the  felon4  and  the  time 
and  place  of  such  robbery,  together  with  the  goods  and  effects 
whereof  he  was  robbed." 

By  stat.  27  JEliz.  c.  13.  §  11.  it  is -enacted,  "  that  the  party  rol> 
bed  shall  not  have  any  action,  except  he  shall  first,  within  twenty 
days  next  before  such  action  to  be  brought,  be  examined  upon  his 
corporal  oath,  before  some  justice  of  the  peace  of  the  county  where 
the  robbery  was  committed,  whether  he  knows  the  parties  that 
committed  the  robbery,  or  any  of  them  j  and  if,  upon  examination, 
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It  be  confessed  that  he  knows  the  parties,  or  any  of  them,  that 
then  he  shall,  before  the  action  be  commenced,  enter  into  sufficient 
bond,  by  recognisance,  before  the  said  justice,  effectually  to  pro- 
secute the  same  person  and  persons." 

In  the  construction  of  this  clause  of  the  statute,  the  following 
points  have  been  holden: 

That  if  the  party  does  not  know  the  robbers  at  the  time  of  the 
robbery  committed,  though  he  happens  to  know  them  afterwards, 
it  is  not  material.    March,  1 1 . 

It  hath  been  adjudged,  that  the  oath  may  be  taken  before  a 
justice  of  the  County,  though  not  in  the  county  at  the  time  of  ad- 
ministering, it.    1  Jones,  239. 

As  to  giving  bond  for  payment  of  costs,  by  stat.  8  Geo.  II.  cap.* 
16.  it  is  enacted,  "that,  before  any  action  commenced,  the  party 
shall  go  before  the  chief  clerk,  or  secondary,  or  the  filazer  of  the 
county  wherein  such  robbery  shall  happen,  or  the  clerk  of  the 
pleas  of  that  court  wherein  such  action  is  intended  to  be  brought, 
or  their  respective  deputies,  or  before  the  sheriff  of  the  county 
mherein  the  robbery  shall  happen,  and  enter  into  a  bond  to  the 
high  constable,  or  high  constables  of  the  hundred  in  which  the 
robbery  s'hall  be  committed,  in  the  penal  sum  of  one  hundred 
pounds,  with  two  sufficient  sureties  to  be  approved  of  by  such 
chief  clerk,  See.  with  condition  for  securing  to  such  high  consta- 
ble or  high  constables,  the  due  payment  of  his  or  their  costs, 
after  the  same  shall  be  taxed  by  the  proper  officer,  in  case  the 
plaintiff  in  such  action  shall  happen  to  be  nonsuited,  or  shall 
discontinue  the  action,  or  in  case  judgment  shall  be  given  on 
demurrer,  or  a  verdict  against  him." 

Costs  are  always  given  in  actions  on  the  statutes  of  hue  and 
cry,  where  damages  are  recovered.    1  Term  Rep.  72. 

By  stat.  27 Eliz.  c.  13.  §  9.  the  action  is  to  be  brought  within 
ene  year  after  the  robbery  committed. 

In  the  construction  of  this  statute  it  hath  b^en  holden,  that  if 
a  person  be  robbed  the  9th  of  October,  13  Jac.  and  so  laid  that 
the  teste  of  the  writ  be  the  9th  October,  14  Jac.  that  this  is  not 
pursuant  to  the  statute ;  and  that  in  this  action,  which  is  penal 
against  the  hundred,  there  is  no  reason  to  exclude  the  day  on 
which  the  ^act  was  done,  nor  to  make  such  construction  as  is 
done  in  protections  and  the  enrolment  of  deeds,  which  have  al- 
ways received  a  benign  interpretation.  Hob.  139,  140.  Moor, 
S78.  pi.  1233.  1  Brownt.  156.  S.  C.  Vide  1  Si'd.  139.  1  Ktb. 
495. 

An  action  was  brought  by  the  master,  on  the  statute  of  Winton, 
for  a  robbery  committed  on  his  servant,  in  which  he  declared  of 
an  assault  and  battery  done  to  himself;  (though  then  50  miles 
from  the  place  ;)  also  that  he  made  oath  that  he  did  not  know 
any  of  the  persons ;  the  issue  was  entered  of  record,  and  the  jury- 
appeared  at  the  bar  ready  to  try  it  j  .but  being  for  other  business 
adjourned  to-  another  day,  the  plaintiff  observing  his  mistake 
moved  to  amend,  by  declaring  of  a  robbery  on  his  servant,  8cc* 
and  it  appearing  that  the  year  in  which  the  action  must  be  brought 
was  expired,  and  consequently  the  action  must  be  lost  if  not  al- 
lowed, the  court,  after  long  debate  and  consideration  of  former 
precedents,  admitted  him  to  amend.    3  Lev.  347. 
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It  seems  that,  from  the  necessity  of  the  case,  the  patty  himself 
that  was  robbed  is  to  be  admitted  as  a  witness,  but  then  his  testi- 
mony must  be  corroborated  by  collateral  proof  and  circumstances, 
and  such  as  may  induce  a  jury  to  believe  that  a  robbery  was  ac- 
tually committed,  and  that  the  party  lost  what  he  declared  for.  % 
Leon,  12, 

By  stat.  8  Geo.  II.  c.  16.  it  is  enacted,  "that  in  any  actioi} 
against  any  hundred,  any  person  inhabiting  within  the  hundred,  or 
any  franchise  thereof,  shall  be  admitted  as  witness  for  or  on  behalf 
of  the  hundred." 

If  an  action  against  the  hundred  be  discontinued  on  anew  action 
brought,  there  must  be  a  new  oath  taken  within  forty  days  be- 
fore the  last  action  brought.  Sid.  139.  In  action  upon  the  sta- 
tute of  hue  and  cri/y  the  declaration  is  good,  though  the  plaintiff 
doth  not  say  that  the  justice  of  peace,  who  took  the  oath,  lived 
firofie  locum  where  the  robbery  was  committed.  And  oath  was 
made  before  a  justice  of  peace  of  the  county  where  the  robbery 
was  done,  in  a  place  of  another  neighbouring  county ;  and  it  was 
held  good.    Cro.  Car.  211. 

If  a  justice  of  peace  refuse  to  examine  a  person  robbed,  and  to 
take  his  oath,  action  on  the  statute  lies  against  the  justice.  1  Leon'. 
323.  It  is  safe  to  say  the  plaintiff  gave  notice  at  such  a  place, 
near  the  place  where  the  robbery  was  done  ;  and  though  that 
place  where  notice  is  given  be  jn  another  hundred  or  county,  yet 
it  is  good  enough ;  for  a  stranger  may  not  know  the  confines  of 
the  hundred  or  county.    Cro.  Car.  41.  379.    3  Salk.  184. 

If  there  be  a  mistake  of  the  parish  in  the  declaration  where 
the  robbery  was,  if  it  be  laid  in  the  right  hundred  it  is  well 
enough.  2  Leon,  212.  And  though  the  party  puts  more  in  his 
declaration  than,  he  can  prove,  for  so  much  as  he  can  prove  it 
shall  be  good.    Cro.  Jac.  348. 

Upon  a  trial  in  these  cases,  the  party  must  file  his  original, 
and  be  sure  to  have  a  true  copy  thereof,  and  witnesses  to  prove 
it;  and  he  must  also  have  the  affidavit  or  oath,  and  a  witness  to 
prove  the  taking  it.    2  Lill.  Abr.  25. 

By  stat.  27  Eliz.  c.  13.  §  8.  it  is  enacted,  "  that  where  any  rob- 
bery is  committed  by  two,  or  a  greater  number  of  malefactors, 
and  that  it  happen  any  one  of  the  said  offenders  to  be  apprehended 
by  pursuit,  to  be  made  according  to  the  statutes,  that  then,  no  hun- 
dred or  franchise  shall  in  any  wise  incur  the  penalty,  loss,  or  for- 
feiture mentioned  in  the  statutes,  although  the  residue  of  the  ma- 
lefactors shall  happen  to  escape."  See  1  VenU  118.  325.  Raym, 
221.  2ira.4, 

If  hue  and  cry  be  made  towards  one  part  of  the  county,  and  an 
inhabitant  of  the  hundred  apprehends  one  of  the  robbers  within 
another,  this  is  a  taking  within  the  statute.    1  Vent.  118,  119. 

By  the  stat.  8  Geo.  II.  cafi.  16.  it  is  enacted,  "  that  no  hundred, 
or  franchise  therein,  shall  be  chargeable  by  virtue  of  any  of  the 
statutes,  if  any  one  or  more  of  the  felons,  by  whom  such  robbery 
shall  be  committed,  be  apprehended  within  the  space  of  forty 
days  next  after  public  notice  given  in  the  London  Gazette^  as  by 
the  statute  is  provided." 

3.  By  stat.  27  Eliz.,c.  13.  §  14.  it  is  enacted,  "that  after  execu- 
tion of  damages  by  tlie  party  or  parties  so  robbed  had,  it  shall  be 
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iaVful  (upon  complaint  made  by  the  party  charged)  to  and  for 
two  justices  of  the  peace  (whereof  one  to  be  of  the  quorum)  of 
the  same  county,  inhabiting'  within  the  hundred,  or  near  unto  the 
same  where  any  such  execution  shall  be  had,  to  assess  and  tax 
ratably  and  proportionally,  according  to  their  discretions,  all  and 
every  the  towns,  parishes,  villages^  and  hamlets,  as  well  of  the  said 
hundred,  where  any  such  robbery  shall  be  committed,  as  of  the  s 
liberties  within  the  said  hundred  to  and  towards  an  equal  contribu- 
tion, to  be  had  and  made  for  the  relief  of  the  inhabitants,  against 
whom  the  party  or  parties  robbed  before  that  time  had  execu- 
tion." 

The  constables,  Sec.  are  to  levy  the  money,  and  pay  it  over  to 
the  justices,  and  they  are  to  deliver  it  over  to  the  inhabitants,  for 
whose  use  it  was  collected. 

The  same  taxation  is  to  be  in  cases  where  there  is  default  or 
negligence  of  pursuit,  and  fresh  suit,  for  the  benefit  of  inhabitants 
having  damages  or  money  levied  on  them,  (see  anie,  1.) 

By  the  stat.  8  Geo.  II.  c.  16.  already  referred  to,  after  judgment"  - 
against  the  hundred,  no  process  shall  be  served  on  the  high  con- 
stable or  any  inhabitant :  but  the  sheriff,  on  receipt  of  the  writ  of 
execution,  shall  show  it  gratis  to  two  justices  of  the  peace  in  or 
near  the  hundred,  who  shall  speedily  cause  an  assessment  to  be 
levied  pursuant  to  the  stat.  27  Eliz.  c.  13.  and  also  for  the  neces- 
sary expenses  of  the  high  constable  above  the  costs  and  damages 
recovered,  of  which,  on  notice  from  the  two  justices,  he  shall  give 
an  account  and  proof  on  oath  to  their  satisfaction,  having  first 
caused  his  attorney's  bill  to  be  taxed.  §  4. 

The  sheriff  shall  pay  the  money  levied  "to  the  parties  wi,thout- 
fee,  and  endorse  the  day  of  receiving  the  writ  of  execution,  and 
not  be  called  upon  for  a  return  till  sixty  days  after.  And  see 
stat.  22  Geo.  II.  c,  46.  §  34. 

And  the  like  assessment  shall  lie  in  case  the  plaintiff  be  nonsuit, 
discontinue,  or  have  a  verdicTTor  judgment  on  demurrer  against 
him,  if  by  insolvency  of  the  plaintiff  or  his  sureties,  he  cannot  bey 
reimbursed  on  the  bond  of  100/.  penalty;  and  the  money  levied;, 
shall  be  paid  to  the  justices  for  the  high  constable  in  ten  days  af- 
ter it  is  levied.  §  7,  8.  of  said  stat.  8  Geo,  II.  c.  16. 

And  the  justices  may  limit  a  time  not  exceeding  thirty  days  for' 
levying  such  assessment;  and  the  officer  appointed  refusing  or 
neglecting,  to  levy  and  pay  the  money,  8cc.  in'  such^timeVforfeits 
double  the  sum.  §  9,  10. 

If  there  be  judgment  against  the  "hundred;  it  may  be  levied 
against  the  inhabitants  of  the  same  hundred  \>y  ji&ri  facias.  So  it 
may  be  levied  upon  any  one,  who  hasjjancls  in  his4  possession  with- 
in the  hundred,  though  he  has  no  house  nor  lodging  there,;  Fdr  he6 
is  an  inhabitant,  i?.  2  Sound.  423.  Upon  a  lessee,  or  purchaser 
after  the  robbery  committed.  R.Noy,  155.  So  it  may  be  levied 
upon  one  or  two  of  the  inhabitants.  But  if  a  man  come  to  inhabit 
in  a  hundred  after  a  robbery  done,  he  shall  not  be  charged.  R. 
Hutt.  125.  •  Cant.  per.  Buckley,  Mar.  fif.  28.  - 

IJUISSERIUM,  A  ship  used  to  transport  horses ;  derived,  as 
some  will  have  it,  from  the  Fr.  huh,  u  e.  a  door;  because,  when  ' 
the  horses  are  put  On  shipboard,  the  doors  or  hatches  are  shut 
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upon  them,  to  keep  out  the  water.  JBromfilon,  annb  1190.  Thesfc 
Ships  have  been  termed  Uffers. 

HUISSIER.  An  usher  of  a  court,  or  in  the  king's  palace,  &c. 
See  Usher. 

HULKA,  A  hulk  or  small  vessel.    Walsing.  394. 

HULKS,  For  felons.  See  tit.  Transportation. 

HULL,  A  restraint  of  exactions  taken  there,  stat.  27  Hen.  VIII. 
tf.  3.  Their  duties  on  salt  fish  and  herrings  restored.  Stats.  33 
Hen.  VIII.  c.  33.  5  MHz.  c.  5.  sect.  3.  The  customer  of  Hull  to* 
have  a  deputy  resident  at  York,  Stat.  1  Eliz.  c.  11,  §  8.  For 
erecting  workhouses  and  maintaining  the  poor  at  Hull.  See  stats. 
IS  Geo.  I.  c.  10.  28  Geo.  II.  c.  27.  See  this  Diet.  tit.  Iish,  JV&- 
nidation  Acts. 

HULLUS,  A  hill.  In  hullis  et  holmis>  i.  e.  in  hills  and  dales. 
Mon.  Angl.  torn.  2.  ft.  292. 

HUMAGIUM,  A  moist  place.   Mon.  Angl.  1  par./.  628.  a. 

HUJMBER,  (River)  iu  Yorkshire,  fish-guards  and  piles,  &c.  to 
t>e  removed.    Stat.  23  Hen.  VIII.  c.  18.   See  tit.  &sh. 
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Hundredum,  centuria.*]  A  part  or  division  of  a  shire ;  so  called, 
either  because  of  old  each  hundred  found  100  fidejussors  of  the 
Icing's  peace,  or  a  hundred  able  men  for  his  wars.  But  more  pro- 
bably it  is  so  called,  because  it  was  composed  of  a  hundred  fami- 
lies. It  is  true,  Bromfitan  tells  us,  that  a  hundred  contains  centum 
■villas;  and  Giraldus  Cambrensis  writes,  that  the  Isle  of  Man  hath 
343  -villas.  But  in  these  places  the  word  villa  must  be  taken  for  a 
country  family  ;  for  it  cannot  mean  a  village,  because  there  are  not 
above  forty  villages  in  that  island.  So  where  J^ambard  says,  that 
a  hundred  is  so  called,  a  numero  centum  hominum,  it  must  be  un- 
derstood of  a  hundred  men,  who  are  heads  or  chiefs  of  so  many 
families. 

These  were  first  ordained  by  king  Alfred,  the  29th  king  of  the 
West  Saxons :  Lambard  verbo  centuria.  This  dividing  counties 
into  hundreds,  for  better  government,  King  Alfred  brought  from 
Germany :  for  there  centa,  or  centena,,  is  a  jurisdiction  over  a  hun- 
dred towns.    See  1  Comm.  115,    Introd.  §  4. 

In  ancient  times,  it  was  ordained  for  the  more  sure  keeping  of 
the  peace,  that  all  free-born  men  should  cast  themselves  into  se- 
veral companies  by  ten  in  each  company ;  and  that  every  of  these 
ten  men  should  be  surety  and  pledge  for  the  forthcoming  of  his 
fellows.  For  which  cause  these  companies  in  some  places  were 
called  tithings  and  as  ten  times  ten  makes  a  hundred,  so  because 
it  was  also  appointed  that  ten  of  these  tithings  should  at  certain 
times  meet  together  for  matters  of  greater  weight,  therefore  that 
general  assembly  was  called  a  hundred.    JLamb.  Const* 

The  hundred  is  governed  by  a  high  constable  or  bailiff ;  and 
formerly  there  was  regularly  held  in  it  the  hundred  court  for  the 
trial  of  causes,  though  now  fallen  into  disuse.  In  some  of  the  more 
northern  counties  these  hundreds  are  called  wapentakes.  1  Comm* 
Introd.  §  4.  p.  115.  and  see  4  Comm.  c.  33. 

This  is  the  original  of  hundreds,  which  still  retain  the  name, 
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but  the  jurisdiction  is  devolved  to  the  county  court,  some  few  ex- 
cepted, which  have  been  by  privilege  annexed  to  the  crown,  of 
granted  to  some  great  subject,  and  so  remain  still  in  the  nature  of 
a  franchise.  This  has  been  ever  since  the  stat.  14  Edtv.  III.  st. 
J.  cafi.  9.  whereby  these  hundred  courts,  formerly  farmed  out  by 
the  sheriff  to  other  men,  were  all,  or  the  most  part  reduced  to 
the  county  court,  and  so  remain  at  present. 

But  now,  by  hundred  courts  we  understand  several  franchises, 
wherein  the  sheriff  has  nothing  to  do  by  his  ordinary  authority, 
except  they  of  the  hundred  refuse  to  do  their  office.  See  West, 
fiart  1.  Symbol,  lib.  2,  §  228.  Ad  hundredum  fiost  Pascha,  et  ad 
firoximum  hundredum  fiostfestum  St.  Mich.  Mon.  Angl.  2  fiat.  f. 
293.  a.  v 

A  hundred  is  to  have  jurisdiction  or  power  to  administer  justice 
in  100  vills,  or  of  '100  men,  or  of  100  parishes.  Br.  Court  Baron* 
ill.  8.  cites  8  Hen.  VII.  3.  fier  Rede. 

Every  ward  in  London  is  a  hundred  in  a  county,  and  every  parish 
in  London  is  a  vill  in  a  hundred.    9  Reft.  66.  b. 

Hundreds  were  either  parcel  of  the  counties,  and  there  the  she- 
riffs did  constitute  bailiffs,  (viz  those  hundreds  which  were  an* 
ciently  parcel  of  the  farm  of  the  sheriffs,  that  the  stat.  2  Ednv.  III. 
c  12.  speaks  of,)  or  else  they  Were  such  as  were  granted  out,  which 
the  lord  of  the  hundred  sometimes  held  at  farm,  and  sometime* 
in  fee,  called  hundreds  in  fee,  liberties  of  Jiundreds,  franchises  of 
hundreds.    Vent.  405, 

In  the  time  of  King  Alfred  the  kingdom  was  in  gross,  and  then 
divided  into  counties  and  hundreds,  and  all  persons  then  came 
within  one  hundred  or  other ;  and  then  the  king's  relations  had 
the  government  of  them,  and  therefore  they  were  called  consanguu 
net,  (cousins,)  and  so  are  the  earls,  (comites,)  lord  lieutenants,  styled 
at  this  day ;  but  when  the  office  became  troublesome,  there  were' 
ordained  vicecomites,  (sheriff's,)  which  name  remains  to  this  day, 
and  the  others  continue  to  be  called  consanguine^  but  have  no  power 
in  the  county,  having  only  the  honorary  name  of  earls  or  comites 
of  such  or  such  a  county,  &c.  For  the  better  government  of  these 
counties,  the  vipecomites  had" two  courts;  but  out  of  those  the 
king  granted  petty  ieets  and  courts  baron ;  but  the  tourn  of  the 
sheriff  had  yet  a  superintendant  power,  they  being  derived  out  of 
the  sheriff's  tourn.    See  Dyer,  13. 

The  king  afterwards  granted  away  some  hundreds  in  fee-simple, 
and  some  franchises,  and  the  last  excluded  the  king  lftterly,  but  the 
hundreds  granted  in- fee  were  not  wholly  exempt.  On  this  arose 
some  confusion,  and  the  parliament  hereon  took  notice,  that  the 
execution  of  justice  was  by  this  much  interrupted,  and  therefore 
came  the  statute  of  Line.  9  Edna.  II.  at.  2.  that  sheriffs  should  be 
sufficient  persons,  and  have  lands  in  the  county,  and  so  be  able  to 
answer  both  the  king  and  county,  and  that  bailiffs  and  farmers  of 
hundreds  should  be  sufficient  men.  And  at  this  time  hundreds 
were  grantable  for  years. 

Then  came  the  statute  of  2  Edw.  III.  c.  4,  5.  that  sheriffs  should 
continue  but  for  one1  year.  But  this  took  hot  away  the  whole  in- 
convenience ;  for  the  crown  still  granted  away  bailiwicks  and  hun- 
dreds, for  lives,  at  rents  at  such  excessive  dear  rates,  that  made 
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them  endeavour  to  make  up  then" money  by  unlawful  means;  an«$ 
therefore  came  the  statutes  2  Edw.  III.  cafi.  12.  14  Edw.  m, 
ca/i.  9.  By  the  first  it  w^s  enacted,  that  all  hundreds  and  wapen- 
takes granted  by  the  king  shall  be  annexed  to  the  county,  and  not 
severed.  And  by  the  other  statute,  that  all  should  be  annexed, 
and  the  sheriff  should  have  power  to  put  in  bailiffs,  for  which  he 
will  answer,  and  no  more  should  be  granted  for  the  future;  and 
one  reason  of  this  was,  because  the  king  granted  a-way  hundreds, 
and  abated  not  the  Sheriff's  farm.    Ang.  2  Show.  98,  99. 

Hundreds  are  liable  to  penalty  on  exportation  of  wool.  7  &  8 


pulling  down  buildings.  1  Geo;  I.  2.  c.  5.  §  6.  By  killing  cattle, 
cutting  dowh  trees,  burning  houses,  &c.  9  Geo.  I.  c.  2^.  §  7.  2a 
Geo.Al.  c.  36.  §  9;  By  destroying  turnpikes,  or  wurks  on  naviga- 
ble rivers.  8  Geo.  II.  c.  20.  §  6.  By  cutting  hop-binds.  10  Geo. 
II.  c.  32.  §  4.  By  destroying  corn  to  prevent  exportation.  11  Geo. 
II.  c.  22.  §  5.  By  wounding  officers  of  the  customs.  19  Geo,  II.  c. 
34.  §  6.  Or  by  destroying  woods,  &c.  29  Geo.  it  c.  36.  §  9.  So 
in  cases  of  robbery.  See  tit.  Hue  and  <Cry.  So<  for  the  destruc- 
tion of  mines  or  pats  of  coal.  Burn's  Just.  tit.  Hundred.  See  this 
Diet,  under  the  several  titles. 

Inhabitants  within  the  hundred  may  be  witnesses  for  the  hundred^ 
8  Geo.  II.  16. 

The  word  hundrediyn  is  sometimes  taken  for  an  immunity  or 
privilege,  whereby  a  man  is  quit  of  money  or  customs  due  to  the 
hundreds.  Convell. 

HUNDRED  COURT,  Is  only  a  larger  court  baron,  being  hel'd 
for  all  the  inhabitants  of  a  particular  hundred  instead  of  a  manor. 
The  free  suitors  are  here  the  judges,  and  the  steward  the  regis- 
ter, as  in  the  case  of  a  court  baron.  It  is  not  -a  court  of  retordr 
kncl  it  resembles  a  court  baron  An  all  points,  except  that  in  point 
of  territory  it  is,  of  a  greater  jurisdiction. 

According,  to.  Blackstone, its  institution  was  probably  coeval  with 
that  of  hundreds  themselves,  introduced,  though  not  invented,  by 
Alfred,  being  derived  from  the  polity  of  the  ancient  Germans.  See 
1  Comm.  Introd,.  §  4.  and  this  Diet.  tit.  Ceunty  Court,  Court  Barm, 
Court  JLeetj  Constable,  Hundred,  &c. 

HUNBREDORS,  hundrtdarii.']  Persons  serving  on  jurtefyiw 
fit  to  be  empannelled  thereon  for  trials,  dwelling  within  the  hun- 
dred where  the  land  in  question  Jies.  Stat.  35  Hen.  VIII.  c.  6. 
And  default  of  hundredors  was  a  challenge  or  .exception  to  panels 
of  sheriffs,  by  our  law,  till  the  sfcat.  4  Sc  5  Ann.  cafi,  16.  ordained, 
that,"  to  prevent  delays  by  reason  of  challenges  to  panels  of  jurors 
rfor  default  of  hundredors,  &c.  writs  -of  venire,  facias  for  trial  of  any 
action  in  the  courts  at  Westminster,^ shall  be  awarded  of  the^octy 
of  the  proper  cpunty  .where  the  issue  is  triable.  See  tit.  Jury  li  II- 

Hundredpr  also  signifies  him  that  hath  the  jurisdiction  of  th$ 
/mndred,  and  is  in  some  places  applied  to  the  bailiff  of ^Jiundred. 
See  stats.  13  Edw.  I.  c.  38,  9  Edw.  11.  2'  Edw.  ILL  '  Horn1*. 
Mirror,  lib,  I. 

HUNDRED  LAGH,  From  the  Sax.  laga,  lex.]  Is  in  Saxon  the 
Jiundred-couvt.  Manwcod, fiar.  \~fiag,  1. 

HUNDRED  PENNY,  Was  collected  by  the.  sheriff  Qr  lordoS 
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tfte  hundred^  in  oneris  sui  subsidiynn.  Camd'.  and  see  Stpe'foi.  Gloss. 
Fence  of  the  hundred  is  mentioned  in  Domesday.  And  it  is  else- 
where called,  hundred/eh.    Chart.  K.  Joh.  Mgidio  Efiisc.  Here/. 

HUNDRED-SETENA.  Dwellers  or  inhabitants  of  a  hundred. 
Charta  Edgar.  Reg.    Mon.  Angl.  torn.  1,  p.  16. 

HUNGER.  According  to  the  present  doctrine,  hunger  will  not 
justify  stealing  food,  to  relieve  a  present  necessity.  1  Hale's  P. ' 
C.  54*  And  the  doctrine  seems  just,  as  (on  conviction)  a  judge 
may  respite  and  a  king  pardon,  an  advantage  which  is  wanting  in 
many  states;  particularly  those  which  are  democratical.  The  an- 
cient doctrine,  (that  it  would  justify,)  if  now  in  force,  might  open 
a.  door  to  many  villanies.  And  in  this  commercial  state,  those 
who  can  labour  need  not  fear  starving.  Those  that  cannot,  and 
who  are  poor,  the  laws  have  made  a  provision  for.  See  4  Comm.  31. 

HUNTING.  By  stat.  1  Henl  VII.  V.  7.  unlawful  hunting,  m 
any  legal  forest;  park,  or  warren,  not  being  the  king's  property,  by 
night,  or  with  painted  faces,  declared  to  be  single  felony.  And  by 
stat.  9  Geo.  i.  c.  22.  appearing  armed  with  faces  blacked,  or  dis- 
guised, to  hunt,  wound,  kill,  or  steal  deer,  to  rob  a  warren,  or 
steal  fish,  is  felony,  without  benefit  of  clergy.  See  tit.  Deer  Steal- 
ers, Game,  Black  Act. 

HURDLE,  A  sledge  or  hurdle  used  to  draw  traitors  to  execu- 
tion.   See  tit.  Execution,  (Criminal?)' 

HURDEREFERST,  A  domestic  or  one  of  the  family,  from  the 
Sax.  hi/red,  familia,  &nd  faest,  Jirmus.    Leg.  Hen.  I.  c.  8. 

HURRERS.  The  cappers  and  hat-makers  of  London  were  for- 
merly one  division  of  the  haberdashers,  called  bythis  name.  Stow*s 
Surv.  Lond.  312. 

HURS'F,  HYRST,  HERST,  from  the  Sax.  hyrst,  i.  e.  a  wood 
or  grove  of  trees.]  There  are  many  places  in  Kent,  Sussex  and 
Hampshire,  wjiich  begin  and  end  with  this  syllable  ;  and  the  rea- 
son may  be,  because  the  great  wood  called  Andresiuold  extended 
through  those  Counties.  Cowell. 

HURST  CASTLE,  Is  so  called  because  situated  near  the 
woods.  So  hurslega  is  a  woody  place  ;  and  probably  from  thence 
-is  derived  Hursley,  now  Hurley,  a  village  in  Berkshire.  Cowell. 

HURTARDUS,  HURTUS,  A  ram  or  wether,  a  sheep;  Mbn. 
Angl.  torn.  2.  fi.  666. 

*  HUS  AND'HANT,  Words -used  in  ancient  pleadings.  Hen- 
ricus  P.  captus  fier  querimoniam  mercatorum  Flandrix  et  imprison- 
'atus,  offert  Domino  Regi  Hus  et  Hant  in  plegio  ad  standum  recto, 
et  ad  respondendum  firadictis  mercatoribus  et  omnibus  aliis,  qui  ver- 
sus eum  loqui  voluerint  :  et  diver  si  veniunt  qui  manucafiiunt  quod 
dict9s  Hen.  P.  per  Hus  et  Hant  veniet  ad  summonidonem  Regis  vel 
XZoncilh  sui  in  Curia  Regis  afiud  Shepway,  et  quod  stabit  ibi  recto, 
Oft.  Placit.  coram  Concilio  Dom.  Reg.  anno  27  Hen.  III.  Rot.  9. 
See  commune  Plegium,  sicut  Johannes  Doe  et  Richardus  Roe.  4 
Inst.  72. 

HUSBAND  AND  WIFE,  Are  made  so  by  marriage,  and  be- 
ing thus  joined,  are  accounted  but  One  person  in  law.  Litt.  168. 
See  this  Diet,  tit-  Baron  and  Feme. 

HUSBANDRY  AND  HUSBANDMAN.  There  having  beeii 
great  decay  of  husbandry  and  hospitality,  it  was  enacted  by  sttft.  39 
■Eliz,  c.  U  now  obsolete,  that  one  half  of  the  houses  decayed  should 
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be  erected,  and  forty  acres  of  arable  land  laid  to  them,  by  the  per* 
son,  his  heir,  executor,  &c  wh»  suffered  the  decay :  and  they 
■Were  to  keep  the  houses  and  lands  in  repair. 

The  decaying  of  houses  of  husbandry  prohibited ;  stats.  4  Hen 
VII.  c.  19.  6  Hen.  VIII.  c.  5.  7  Hen.Vlll.  c.  1.  27  Hen,  Villi 
c,  22.  2&3P.y  M.  c.  1,  2.  39  £/*z.  c.  1.  all  now  apparently 
expired  or  obsolete.  Wood  not  to  be  turned  to  tillage  or  pasture, 
Stat.  35  Hen.  VIII.  c.  17.  §  3.  Land  to  be  reconverted  to  tillage; 
5  &  6  Edw.  VL  c.  5,  5  Eliz.  e.  2.  repealed  by  stat.  35  Eliz.  c.  7, 
§  20.  Who  may  be  compelled  to  serve  in  husbandry.  5  EUz,  c 
4.§  7.  How  husbandmen  shall  take  apprentices.  5  Eliz.  c.  4.  §  25. 
See  tit.  Labourer^  Apprentices.  Arable  land  not  to  be  converted 
to  pasture  ;  39  Eliz.  c.  2.  but  not  to  extend  to  Northumberland.  43 
Eliz.  c.  9.  §  32.  Obsolete. 

HUSBRECE,  From  Sax.  husy  a  house,  and  bricey  a  breaking.} 
Was  that  offence  formerly  which  we  now  call  burglary*  Blount, 
See  tit.  Burglary. 

HUSCARLE,  A  menial  servant ;  it  signifies  properly  a  stout 
man,  or  a  domestic ;  also  the  domestical  gatherers  of  the  Danes* 
tributes  were  anciently  called  huacarles.  The  word  is  often  found 
in  Domesday,  where  it  is  said  the  town  of  Dorchester  paid  to  the 
use  of  huscarles  or  housecdrles,  one  mark  of  silver.  Domesday, 

HUSCANS,  Fr.  hauseau.']  A  sort  of  boot,  or  buskin  made  ot 
coarse  cloth,  and  worn  over  the  stockings,  mentioned  in  the  an- 
cient stat.  4  Edw.  IV.  c,  7. 

HUSFASTNE,  Sax.  husy  i.  e.  domus  and/^f,  fixus.]  He  that 
holdeth  house  and  land.  Bract,  lib.  3.  tract.  2.  cap.  10.  See 
Heordfeste. 

HUSGABLE,  husgablum.~\  House-rent,  or  some  tax  or  tribute 
laid  upon  houses.    Man.  Angl.  torn.  3.  fi.  254. 

HUSSELING-PEOPLE,  Communicants;  from  tfce  Sax.  house?, 
or  hussel,  which  signifies  the  holy  sacrament.    See  tit.  HostU. 

HUSTINGS,  hustingum,  from  the  Sax.  hus tinge,  i.  e.  concilium 
or  curia.J  A  court  held  before  the  lord  mayor  and  aldermen  of 
London,  and  is  the  principal  and  supreme  court  of  the  city :  and  of 
the  great  antiquity  of  this  court,  we  find  honourable  mention 
made  in  the  laws  of  King  Edward  the  Confessor:  Debet  etiamin 
London,  qua.  est  caput  Regni  et  Legum,  semper  Curia  Doming  Re- 
gis singulis  septipianis  die  luna  hustings  sedere  et  teneri;  fundata 
enim  erat  olim  et  adificata  dd  instary  et  ad  modum  et  in  memoriam 
ceteris  -Magna  Trojse,  et  usque  in  hodiernum  diem  leges  et  jura  et 
dignitates9  et  liber tates  regiasque  consuetudines  anti qua, magna  Tro'jJE, 
in  se  continet  :  et  consuetudines  suas  una  semper  inviolabiiitate  con- 
vervat,  &c.  Other  cities  and  towns  have  also  had  a  coifct  of 
the  same  name  ;  as  Winchester^  York,  Lincotn,  Isfc.  Fleta,  lib.  % 
e.  55.  4  Inst.  247.  Stat.  10  Edw.  II.  c.  1.  See  this  Diet.  ti\.  Court 
»f  Hustings,  London* 

HUTESIUM  ET  CLAMOR,  A  HUE  AND  CRY ;  See  that 
title. 

HUTILAN,  Taxes.    Mon.  Angl.  torn.  1.  fi.  586. 

HYBERNAGIUM,  The  season  for  sowing  winter  com,  between 
Michaelmas  and  Christmas;  as  tremagium  is  the  season  for  sowing 
the  summer  corn  in  the  spring  of  the  year:  these  words  were  ta- 
ken "sometimes  for  the  different  seasons ;  other  times  for  the  dif- 
1 


JAM 


367 


$erent  lands  on  which  the  several  kinds  of  grain  were  sowed  ;  and 
sometimes  for  the  different  corn:  as  hybernagium  was  applied 
to  wheat  and  rye,  which  we  still  call  winter  corn;  and  tremagium 
to  barley,  oats,  &c.  which  we  term  summer  corn :  these  words  are 
likewise  written  ibernagium  and  thornagium.  Fleta,  lib*  2.  cap.  73. 
§  18. 

HYDAGE,  See  Hidage. 

HYDE  OF  LAND,  AND  HYDEGILD.  See  Hide  and  Hidage. 

HYPOTHEC  A,  In  the  civil  law,  was  where  the  possession  of 
the  thing  pledged  remained  with  the  debtor.  hist.  (.  4.  c.  6.  *.  7. 
$ee  East.  2  Comm.  159.  See  tit.  Bailment.  In  the  Scotch  law  it 
is  synonymous  with  Lien;  see  that  title. 

To  hypothecate,  a  ship,  from  the  Lat.  hypotheca,  a  pledge,  is 
to  pawn  the  same  for  necessaries ;  and  a  master  may  hypothecate 
either  ship  or  goods  for  relief  when  in  distress  at  sea  j  for  he  re- 
presents the  traders  as  well  as  owners;  and  in  whose  hands  so- 
ever a  ship  or  goods  hypothecated  come,  they  are  liable.  1  Salk. 
34.  2  Litt.  Abr.  195.  See  tit.  Insurance  IV.  Factor,  Merchant^ 
Shift,  Mortgage,  &c. 

HYTH,  A  port  or  little  haven  to  lade  or  unlade  wares  at,  as 
Queen'hyth,  Lamb-hyth,  life.  New  Book  of  Entries,  fol.  3.  De  tota 
medietate  hytha  sua  in,  istc.  cum  libero  introitu  el  ejcitUy  ts'c.  Mon. 
Angl.  %  par*  fol.  142.   Also  a  wharf,  &c. 
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J  ACK,  A  kind  of  defensive  coat-armour  formerly  worn  by  horse- 
men in  war,  not  made  of  solid  iron,  but  of  many  plates  fastened 
together ;  which  some  persons  by  tenure  were  bound  to  find  upon 
any  invasion.  Walsingham.  It  was  called  lorica,  because  at  first 
it  was  made  with  leather.  Cowell. 

JACTITATION  o*  MARRIAGE,  Is  one  of  the  first  and  prin- 
cipal matrimonial  causes  in  the  ecclesiastical  courts;  as,  when 
one  of  the  parties  boasts  or  gives  out  that  he  or  she  is  married  to 
the  other,  whereby  a  common  reputation  ©f  their  marriage  may 
ensue.  On  this  ground  the  party  injured  may  libel  the  other ;  and, 
unless  the  defendant  undertakes  and  makes  out  a  proof  of  the  actual 
marriage,  he  or  she  is  enjoined  perpetual  silence  upon  that  head : 
which  is  the  only  remedy  those  courts  can  give  for  this  injury. 
3  Comm.  93. 

JACT1VUS,  Lat."]  He  that  loseth  by  default.  Formul.  Solen. 
159. 

JAIL,  See  Gaol. 

JAMAICA,  An  American  island  taken  from  the  Spaniards,  in 
the  year  1655.    See  this  Diet.  tit.  Navigation  Acts. 

JAMBEAUX,  Leg  armour  ;  from  jdmbe,  tibia.  Blount. 

JAMPNUM,  Furze  or  gorse,  and  gorsy  ground;  a  word  used 
in  fines  of  land's,  &c.  when  law  proceedings  were  in  Latin,  and 
which  seems  to  be  taken,  from  the  Fr.  jaune,  i.  e.  yellow ;  be- 
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ferent  lands  on  which  the  several  kinds  of  grain  were  sowed  ;  and 
sometimes  for  the  different  corn  :  as  hybernagium  was  applied 
to  wheat  and  rye,  which  we  still  call  winter  corn;  and  tremagium 
to  barley,  oats,  &c.  which  we  term  summer  corn  :  these  words  are 
likewise  written  ibernagium  and  thornagium.  Fleta,lib.  2.  cap.  73, 
§  18. 

HYDAGE,  See  Hidage. 

HYDE  OF  LAND,  AND  HYDEGILD.  See  Hide  and  Hidage. 

HYPOTHEC  A,  In  the  civil  law,  was  where  the  possession  of 
the  thing  pledged  remained  with  the  debtor.  Inst.  I.  4.  c.  6.  s.  7. 
See  East.  2  Comm.  159.  See  tit.  Bailment.  In  the  Scotch  law  it 
is  synonymous  with  Lien;  see  that  title. 

To  hypothecate,  a  ship,  from  the  Lat.  hypotheca,  a  pledge,  is 
to  pawn  the  same  for  necessaries ;  and  a  master  may  hypothecate 
either  ship  or  goods  for  relief  when  in  distress  at  sea  ;  for  he  re- 
presents the  traders  as  well  as  owners ;  and  in  whose  hands  so- 
ever a  ship  or  goods  hypothecated  come,  they  are  liable.  1  Salk* 
34.  2  Lill.  Abr.  195.  See  tit.  Insurance  IV.  Factor,  Merchant, 
Ship,  Mortgage,  &c. 

HYTH,  A  port  or  little  haven  to  lade  or  unlade  wares  at,  as 
Queen-hyth,  Lamb-hyth,  ifc.  New  Book  of  Entries,  fol.  3.  De  tota 
medietate  hythx  sua  in,  &c.  cum  libero  introitu  et  exitu,  l$c.  Mon. 
Angl.  2par.fol.  142.    Also  a  wharf,  &c. 


J  ACK,  A  kind  of  defensive  coat-armour  formerly  worn  by  horse- 
men in  war,  not  made  of  solid  iron,  but  of  many  plates  fastened 
together ;  which  some  persons  by  tenure  were  bound  to  find  upon 
any  invasion.  Walsingham.  It  was  called  lorica,  because  at  first 
it  was  made  with  leather.  Cowell. 

JACTITATION  of  MARRIAGE,  Is  one  of  the  first  and  prin- 
cipal matrimonial  causes  in  the  ecclesiastical  courts ;  as,  when 
one  of  the  parties  boasts  or  gives  out  that  he  or  she  is  married  to 
the  other,  whereby  a  common  reputation  of  their  marriage  may- 
ensue.  On  this  ground  the  party  injured  may  libel  the  other  ;  and, 
unless  the  defendant  undertakes  and  makes  out  a  proof  of  the  actual 
marriage,  he  or  she  is  enjoined  perpetual  silence  upon  that  head: 
which  is  the  only  remedy  those  courts  can  give  for  this  injury. 
3  Comm.  93. 

JACTIVUS,  Zfitf.]  He  that  loseth  by  default.  Formul.  Solen. 
159. 

JAIL,  See  Gaol. 

JAMAICA,  An  American  island  taken  from  the  Spaniards,  in 
the  year  1655.    See  this  Diet.  tit.  Navigation  Acts. 

JAMBEAUX,  Leg  armour  ;  from  jambe,  tibia.  Blount. 

JAMPNUM,  Furze  or  gorse,  and  gorsy  ground;  a  word  used 
in  Jines  of  iands,  &c.  when  law  proceedings  were  in  Latin,  and 
which  seems  to  be  taken  from  the  Fr.  jaune,  i.  e.  yellow ;  be- 
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cause  the  blossoms  of  furze  or  gorse  are  of  that  colour.  Cro  Car 
179. 

JANNUM,  or  JAUN,  Heath,  whins,  or  furze.  Placita,  23  Hen. 
III.  No  man  can  cut  down  furze,  or  whins  in  the  forest  without 
license.     Manwood,  ca/i.  25.  num.  3. 

JACQUES,  Small  money.    Staundf.  P.  C.  c.  30. 

JAR,  Span.  Jarro,  i.  e.  an  earthen  pot.]  An  earthen  pot  or  vessel 
of  oil,  containing  twenty  gallons. 

JAR  ROCK,  A  kind  of  cork,  or  other  ingredient,  prohibited  to 
be  used  in  dying  cloth.    Stat.  1  Rich.  III.  c.  8. 

JAUN  ,Fr,  jaune,  i.  e.  yellow  colour.]  Furze  or  gorse  in  Law- 
Latin  called  jampnum,  and  anciently  jaunum.  PI.  Assis.  22  Hen.  III. 
Co  well. 

IBERNAGIUM,  hibernagium,  ybernagium.~]  Season  for  sowing 
winter  corn.    Cart.  Antiq.  MSS. 

1CENI,  The  ancient  name  for  the  people  of  Suffolk,  Mrfolk, 
Cambridgeshire,  and  Huntingdonshire.    Law  Lat.  Diet. 

ICHD1EN,  From  the  German^]  The  motto  belonging  to  the 
arms  of  the  Prince  of  Wales,  signifying  /  serve :  It  was  formerly 
the  motto  of  John,  king  of  Bohemia,  slain  in  the  battle  of  Creasy 
by  Edward  the  Black  Prince;  and  taken  up  by  him  to  show  his 
subjection  to  his  father  King  Edward.  III. 

ICON  A,  iconia.~]  A  figure  or  representation  of  a  thing.  Mat. 
Paris.  146.    Hoveden,  670. 

ICTUS  ORBUS,  A  maim,  bruise,  or  swelling  ;  any  hurt  without 
cutting  tiie  skin  and  shedding  of  biood,  which  was  called  fdaga: 
it  is  mentioned  in  Bracton,  lib.  2.  tract.  2.  cap.  5.  &  24.  and  in  the 
laws  of  Henry  I.  c.  34. 

IDENTITATE  NOMINIS,  An  ancient,  and  now  obsolete, 
writ  that  lay  for  one  taken  and  arrested  in  any  personal  action,  and 
committed  to  prison  for  another  man  of  the  same  name;  which 
writ  was  in  nature  of  a  commission  to  inquire,  whether  he  were 
the  same  person  against  whom  the  action  was  brought;  and  if  not, 
then  to  discharge  him.    Reg.  Orig.  194.    Fitz.  AT.  B.  267. 

By  stat.  37  Edw.  III.  c.  2.  this  writ  is  given  for  wrongfully  seiz- 
ing lands  or  goods  of  a  person  outlawed,  for  want  of  a  good  de- 
claration of  his  surname;  and  officers  shall  take  security,  to  an- . 
Gwer  the  value  of  what  is  seized,  if  the  party  cannot  discharge  it, 
on  pain  of  double  damages.  And  this  writ  shall  be  maintainable 
by  executors,  &c.  by  stat.  9  Hen.  VI.  c.  4.  Vide  3  Com.  Dig. 
1  4  Fin.  Abr.  tit.  Identilate  Nominis. 

Where  one  person  is  by  mistake  arrested  for  another,  the  per- 
son so  arrested  may  maintain  an  action  for  false  imprisonment, 
ngainst  the  officer  to  recover  damages,  though  he  sue  this  writ,  for 
immediate  relief  from  the  imprisonment.  See  tit.  Arrest.  False 
Imprisonment. 

IDENTITY  of  PERSON.  Where  a  person  convicted  of,  or 
outlawed  for  a  criminal  offence,  being  asked  what  he  hath  to  allege 
why  execution  should  not  be  awarded  against  him,  pleads  diversi- 
ty of  person,  a  jury  shall  be  empannelled  to  try  this  collateral  issue, 
viz.  the  identity  of  the  person.  See  4  Comm.  396.  and  this  Diet. 
tit.  Executioii  and  Reprieve. 

IDEOTS.    See  Idiots. 

IDES,  idu8.~]  With  the  ancient  Romans  were  eight  days  in 
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every  month,  so  called ;  being  the  eight  days  immediately  after  the 
jYones.  In  the  months  of  March,  May,  July,  and  October,  these 
eight  days  begin  at  the  eighth  day  of  the  month,  and  continue  to  the 
fifteenth  day  :  in  other  months  they  begin  at  the  sixth  day,  and  last 
to  the  thirteenth.  But  it  is  observable,  that  only  the  last  day  is 
called  Ides,  the  first  of  these  days  is  the  eighth  Ides,  the  second 
day  the  seventh,  the  third  the  sixth,  i.  e.  the  eighth,  seventh,  or 
sixth  day  before  the  Ides,  and  so  it  is  of  the  rest  of  the  days :  where- 
fore when  we  speak  of  the  Ides  of  any  month  in  general,  it  is  to 
be  taken  for  the  fifteenth  or  thirteenth  of  the  month  mentioned. 
See  tit.  Calends, 


IDIOTS  and  LUNATICS. 

The  law  relating  to  persons  labouring  under  the  infirmities  of 
idiocy  and  lunacy,  being  in  many  respects  the  same,  and  in  all  cases 
depending  on  similar  reasoning,  is  here  reduced  to  one  head; 
under  which  we  may  consider  ; 

I.  The  Distinction  between  Idiots  and  Lunatics;  and  the  Effects 
of  that  Distinction. 
II.  How  they  are  to  be  found  such. 

III.  Of  the  Care  of  Lunatics;  of  appointing  Committees  or  Cu" 
rators;  and  of  their  Power  and  Duty. 

IV.  The  Effect  of  Idiocy  or  Lunacy,  on  the  civil  Acts  of  persons 
under  those  Infirmities. 

V.  Of  their  Effect  in  Criminal  Cases. 

I.  An  Idiot,  [derived  originally  from  the  Greek  idiotes,  a  pri- 
vate individual,]  or  natural  fool,  is  one  that  hath  had  no  under- 
standing from  his  nativity,  and  therefore  is  by  law  presumed 
never  likely  to  attain  any.  For  which  reason  the  custody  of  him 
and  his  lands  was  formerly  vested  in  the  lord  of  ^the  fee.  Eleta, 
lib.  1.  c.  11.  §  10.  And  therefore  still,  by  special  custom  in  some 
manors,  the  lord  shall  have  the  ordering  of  idiot  and  lunatic  copy- 
holders. Dyer,  302.,  Hutt.  17.  JVoy,  27.  But  by  reason  of  the 
manifold  abuses  of  this  power  by  subjects,  it  was  at  last  provided 
by  common  consent,  that  it  should  be  given  to  the  king  as  the 
general  conservator  of  his  people  ;  in  order  to  prevent  the  idiot 
from  wasting  his  estate,  and  reducing  himself  and  his  heirs  to  po- 
verty and  distress.  Eitz.  Ar.  B.  232.  This  fiscal  prerogative  of  the 
king  is  declared  in  parliament  by  stat.  17  Edw.  II.  c.  9.  which 
directs  in  affirmance  of  the  common  law,  that  the  king  shall  have 
ward  of  the  lands  of  natural  fools,  taking  the  profits  without  waste 
or  destruction,  and  shall  find  them  necessaries  ;  and  after  the 
death  of  such  idiots,  he  shall  render  the  estate  to  the  heirs;  in 
order  to  prevent  such  idiots  from  aliening  their  lands,  and  their 
heirs  from  being  disinherited.  4  Rep.  126. 

Lord  Coke,  in  4  Co.  Beverley's  case,  says,  that  this  prerogative 
\yas  by  the  common  lav/,  and  that  the  statute  de  prarogativd  regis^ 
17  Edw.  II.  c.  9.  above  mentioned,  is  only  declarative  thereof.  2 
Inst.  14.    4  Co.  126. 

A  man  is  not  an  idiot  if  he  hath  any  glimmering  of  reason,  so 
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that  he  can  tell  his  parents,  his  age,  or  the  like  common  matters. 
Fitz.  M  B.  233.  But  a  man  who  is  born  deaf,  dumb,  and  blind,  is 
looked  upon  by  the  law  as  in  the  same  state  with  an  idiot ;  he  being 
supposed  incapable  of  any  understanding,  as  wanting  all  those 
senses  which  furnish  the  human  mind  with  ideas.  Co.  Litt.  42. 
Fietat  lib.  6.  c.  40. 

A  lunatic,  or  7ion  comfios  mentis,  is  one  that  hath  had  under- 
standing, but  by  disease,  grief,  or  other  accident,  hath  lost  the  use 
of  his  reason.  A  lunatic  is,  indeed,  properly,  one  that  hath  lucid 
intervals,  sometimes  enjoying  his  senses,  and  sometimes  not;  and 
that  frequently  depending  upon  the  change  of  the  moon.  But  under 
the  general  name  of  non  comfios  mentis,  and  which  is  the  most 
legal  term,  are  comprised  not  only  lunatics,  but  persons  under 
phrensies,  or  who  lose  their  intellects  by  disease;  those  that 
grow  deaf,  dumb,  and  blind,  not  being  born  so,  or  such  in  short  as 
are  judged  by  the  court  of  chancery  incapable  of  conducting  their 
affairs.  See  fiost,  II.  To  these  also,  as  well  as  lunatics,  the  king 
is  guardian,  but  to  a  very  different  purpose.  For  the  law  always 
imagines,  that  these  accidental  misfortunes  may  be  removed;  and 
therefore  only  constitutes  the  crown  a  trustee  for  the  unfortunate 
persons,  to  protect  their  property,  and  to  account  to  them  for  afl 
profits  received  if  they  recover,  or  after  their  decease  to  their  re- 
presentatives. And  therefore  it  is  declared  by  stat.  17  Ediu.  II.  c. 
10.  that  the  king  shall  provide  for  the  custody  and  sustentation  of 
lunatics,  and  preserve  their  lands  and  the  profits  of  them  for  their 
own  use  when  they  come  to  their  right  mind:  and  the  king  shall 
take  nothing  to  his  own  use  ;  and  if  the  parties  die  in  that  state,  the 
residue  shall  be  distributed  for  their  souls  by  the  advice  of  the 
ordinary ;  and  of  course,  by  tlnj  subsequent  amendments  of  the 
law  of  administration,  shall  now  go  to  their  executors  or  adminis- 
trators.    1  Comm.  304. 

The  distinction,  established  by  this  statute,  between  the  king's 
interest  in  the  lands  of  an  idiot  and  those  of  a  lunatic,  is  laid  down 
and  admitted  in  all  the  books  which  speak  of  this  matter;  and  on 
this  foundation  it  hath  been  resolved,  that  the  king  may  erantthe 
custody  of  an  idiot  and  his  lands  to  a  person,  his  heirs  and  execu- 
tors, and  that  he  had  the  same  interest  in  such  a  one  as  he  had  in 
his  ward  by  the  common  law.  Bro.  Idiot,  4,  5.  Dyer,  25.  Moor,  4. 
jil.  12.     1  A7idr.  23.    4  Co.  127.     Co.  Litt.  247. 

The  more  general  description  of  a  person,  who,  from  his  want  of 
reason  and  understanding,  comes  within  the  protection  of  the  law, 
is  that  of  non  comfios  mentis.  Co.  Lilt.  246.  4  Co.  124.  Skin. 
177. 

There  are,  says  Coke,  four  kinds  of  men  who  may  be  said  to  be 
non  comfios  :  1.  An  idiot  who  is  non  comfios  from  his  nativity;  2. 
One  made  such  by  sickness  ;  3.  Lunatic,  qui  alujuando gaudet  luci- 
dis  intcnw'lis;  who  is  non  compos  only  for  the  time  that  he  wants 
understanding;  4.  One  that  is  drunk;  which  last  is  so  far  from 
coming  within  the  protection  of  the  law,  that  his  drunkenness  is  an 
aggravation  of  whatever  he  does  amiss.  Co.  Litt.  247.  4  Co. 
124.  See  1  Hale's  H.  P.  C.  30—37.  3  P.  Wins.  130.  and  this 
Dicl.  tit.  Drunlcc7ines&. 

1.  An  idiot  is  a  fool  or  madman  from  his  nativity,  and  one  who 
never  has  any  lucid  intervals;  therefore  the  king  has  the  protection 
of  him  and  his  estate,  during  his  life,  without  rendering  any  ac- 
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count ;  because  it  cannot  be  presumed  that  he  will  be  ever  capable 
of  taking  care  of  himself  or  his  affairs :  and  such  a  one  is  descri- 
bed a  person  that  cannot  number  twenty,  tell  the  days  of  the  week, 
does  not  know  his  father  or  mother,  his  own  age,  Sec.  But  these 
are  mentioned  as  instances  only  ;  for  idiot,  or  not,  being  a  question 
of  fact,  must  be  tried  by  jury,  or  inspection.  Dyer,  25.  Moor,  4. 
fill  11.    Bro.  Idiots.    Fitz.  JV.  B.  233. 

But  though  an  idiot  must  be  so  a  nativitate,  yet,  if  by  inquisi- 
tion it  be  found,  that  A.  is  an  idiot  not  having  any  lucid  intervals 
per  spatium  octo  annorum,  this  is  a  sufficient  finding;  for  the  inquisi- 
tion having  found  the  party  an  idiot,  the  adding  spatium  octo  an- 
novum  is  surplusage,  and  shall  be  rejected.  3  Mod.  43,  44.  2 
Show.  171.    Skin.  5.  177.  5.  C.  Prodgers  and  Lady  Frazier. 

2.  One  made  such  by  sickness,  which  Lord  Hale  calls  dementia 
cccidentalis  vel  adventitia,  and  which'  he  again  distinguishes  into 
a  total  and  a  partial  insanity,  from  its  being  more  or  less  violent,  is 
such  a  madness  as  excuseth  in  criminal  cases ;  and  though 
the  party  also  in  every  thing  else  be  entitled  to  the  same  pro- 
tection with  an  idiot ;  and  though  his  disorder  seems  permanent 
and  fixed,  yet  as  he  had  once  reason  and  understanding,  and  as  the 
law  sees  no  impossibility  but  what  he  may  be  restored  to  them 
again,  it  makes  the  king  only  a  trustee  for  the  benefit  of  such  a 
one,  without  giving  him  any  profit  or  interest  in  his  estate.  1 
Hale's  H.  P.  C.  30. 

3.  A  lunatic  ;  this  is  also  dementia  .accidentaiis  vel  adventitial 
and  though  such  a  one  hath  intervals  of  reason,  yet  during  his 
phrensy  he  is  entitled  to  the  same  indulgence  as  to  his  acts,  and 
stands  in  the  same  degree  with  one  whose  disorder  is  fixed  and 
permanent.    4  Co.  125.    Co.  Litt.  247.    1  Hale's  H.  P.  C.  31. 

4.  One  made  mad  by  drunkenness,  which  is  called  dementia  ef- 
fectata  ;  and  though,  as  has  been  said,  such  a  person  be  not  enti- 
tled to  the  protection  of  the  law,  yet  if  a  person  by  the  unskilful- 
ness  of  his  physician,  or  by  the  contrivance  of  his  enemies,  eat  or 
drink  such  a  thing  as  causeth  phrensy,  this  puts  him  in  the  same 
condition  with  any  other  phrensy,  and  equally  excuseth  him ;  also 
if  by  one  or  more  such  practices  an  habitual  or  fixed  phrensy  be 
caused,  though  this  madness  was  contracted  by  the  vice  and  will  of 
the  party,  yet  this  habitual  and  fixed  phrensy  thereby  caused,  puts 
the  man  in  the  same  condition  as  if  the  same  was  contracted  in- 
voluntarily at  first.  Plovjd.  19.  a.  Co.  Litt,  247.  1  Hale's  H.  P. 
C.  23. 

But  though  this  subject  of  madness  may  be  branched  into  seve- 
ral kinds  and  degrees,  yet  it  appears  that  thc*pre  vailing  distinction 
in  law  is  between  idiocy  and  lunacy  ;  the  first  a  fatuity  a  nativi- 
tate,  vel  dementia  naturalis  ;  the  other  accidental  or  adventitious 
madness,  which,  whether  permanent  and  fixed,  or  with  lucid  inter- 
vals, goes  under  the  general  name  of  lunacy.    4  Co.  125.  a. 

But  a  commission  of  lunacy  is  not  confined  to  strict  insanity, 
but  is  applied  to  cases  of  imbecility  of  mind,  to  the  extent  of  in- 
capacity, from  any  cause;  as  disease,  age,  or  habitual  intoxication. 
Ridgeway  v.  Darvin,  8  Fez.  Ck.  Rep..  65. 

II.  Every  person  of  the  age  of  discretion  is  in  law  presumed 
to  be  of  sound  mind  and  memory,  unless  the  contrary  appear  ; 
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and  this  rule  holds  as  well  in  civil  as  criminal  cases.  1  Hale's  Hist. 
P.  C.  33. 

By  the  old  common  law  there  is  a  writ  de  idiotd  inquirendo,  to 
inquire  whether  a  man  be  an  idiot  or  not;  which  must  be  tried  by 
a  jury  of  twelve  men  ;  and  if  they  find  him  merus  idiota,  the  profits 
of  his  lands,  and  the  custody  of  his  person  may  be  granted  by  the 
king  to  some  subject  who  has  interest  enough  to  obtain  them.  Fi'tz. 
Ar.  B.  232.  This  branch  of  the  royal  revenue  hath  been  long  con- 
sidered as  a  hardship  upon  private  families  ;  and  so  long  ago 
as  8  Jar.  I.  it  was  under  the  consideration  of  parliament,  to  vest 
this  custody  in  the  relations  of  the  party,  and  to  settle  an  equiva- 
lent on  the  crown  in  lieu  of  it ;  it  being  then  proposed  to  share 
the  same  fate  with  the  feodal  tenures  which  have  been  since  abo- 
lished. 4  Inst.  203.  Com.  Jcurn.  610.  Yet  few  instances  can  be 
given  of  the  oppressive  exertion  of  it,  since  it  seldom  happens 
that  a  jury  finds  a  man  an  idiot,  a  nativitate,  but  only  non  compos 
mentis  from  some  particular  time  ;  which  has  an  operation  very  dif- 
ferent in  point  of  law.    1  Comm.  304. 

The  method  of  proving  a  person  non  comfios  is  very  similar  to 
that  of  proving  him  an  idiot.  The  lord  chancellor,  to  whom,  by 
special  authority  from  the  king,  the  custody  of  idiots  and  lunatics 
is  entrusted,  upon  petition  or  information  grants  a  commission  in 
nature  of  the  writ  de  idiota  inquirendo,  to  inquire  into  the  party's 
state  of  mind  ;  and  if  he  be  found  non  comfios,  the  chancellor 
usually  commits  the  care  of  his  person,  with  a  suitable  allowance 
for  his  maintenance,  to  some  friend,  who  is  then  called  his  com- 
mittee.   See  post,  III. 

The  chancellor  inclined  to  quash  the  inquisition  ;  the  commis- 
sion not  having  been  executed  near  the  place  of  abode  ;  and  an 
order,  that  the  lunatic  should  have  due  notice,  having  been  diso- 
beyed.   Ex  parte  Hall,  7  Ves.  Ch.  Rep.  261. 

The  stat.  2  Ediv.  VI.  c.  8.  §  6.  also  provides,  that  "  if  any  be  or 
shall  be  untruely  found  lunatic,  &c.  that  every  person  or  persons 
grieved  or  to  be  grieved  by  any  such  office  or  inquisition,  shall 
and  may  have  his  or  their  traverse  to  the  same  immediately,  or 
after,  at  his  or  their  pleasure,  and  proceed  to  trial  therein,  and 
have  like  remedy  and  advantage  as  in  other  cases  of  traverse  up- 
on untrue  inquisitions  or  offices  founder."  It  has  been  doubted, 
however,  whether  the  party  aggrieved  by  the  inquisition  must  not 
apply  to  chancery,  notwithstanding  this  provision  of  the  statute. 
In:y.  26,  27.  Certain  it  is,  that  he  must  apply  in  order  to  suspend 
the  grant  of  the  custody  of  the  person,  which  regularly  is  imme- 
diate upon  the  return  of  the  inquest;  though  according  to  stat. 
18  Hen.  VI.  c.  6.  the  custody  of  the  land  ought  not  to  be  granted 
till  a  month  after;  in  order  that  the  parties  affected  by  it  may  have 
time  to  traverse  it.  Ex  parte  Roberts,  3  Atk.  5.  For  the  doctrine 
of  traversing  an  inquisition,  see  the  cases  referred  to  in  ex  parte 
Roberts,  3  Atk.  7.  311.  The  stat.  2  Edw.  VI.  gives  the  right  of 
traverse  to  all  persons  aggrieved  by  the  inquisition  ;  yet  the  heir 
may  not  traverse  it,  but  is  bound  upon  the  traverse  by  the  lunatic, 
or  his  alienee,  who  may  traverse  it.  Ex  parte  Roberts,  3  Atk.  308. 
1  Ch.  Ca.  113. 

If  by  inquisition  a  person  be  found  a  lunatic,  and  the  custody 
granted  to  J.  S,  ancj  the  party  thus  found  bring  a  scire  facias  to  .set 


IDIOTS  AND  LUNATICS  II. 


373 


aside  the  inquisition,  the  committee  of  the  lunatic  cannot  plead 
nor  join  issue  in  such  scire  facias  ;  for  he  can  have  no  interest  in 
the  estate  of  the  lunatic,  being  only  in  the  nature  of  a  bailiff  to 
the  king,  and  therefore  his  duty  is  to  inform  the  king's  attorney- 
general  of  the  nature  of  the  affair,  who  is  the  proper  person  to 
contest  the  matter  in  behalf  of  the  king.    2  Sid.  124. 

The  rules  of  judging  upon  the  point  of  insanity  being  the  same 
at  law  and  in  equity,  the  court  of  chancery  cannot  assume  any 
kind  of  discretion  upon  the  subject ;  and  therefore  the  return  of 
an  inquest,  stating  that  W.  B.  was  at  the  time  of  taking  the  inqui- 
sition, from  the  weakness  of  his  mind,  incapable  of  governing 
himself  and  his  lands  and  tenements,  was  held  illegal  and  void  ; 
and  many  adjudged  cases  being  cited  to  the  same  effect,  Lord 
Hardnvicke  congratulated  himself,  that,  upon  search  of  precedents, 
the  court  had  not  gone  further,  in  departing  from  the  legal  defi- 
nition of  a  lunatic,  than  in  allowing  returns  of  non  comfios  mentis* 
or  insana  mentis,  or,  since  the  proceedings  had  been  in  English,  of 
unsound  mind,  which  amounts  to  the  same  thing.  And  in  Lord 
Donegal's  case  upon  the  same  principle,  a  commission  of  lunacy 
was  refused,  though  it  was  admitted  that  the  weakness  of  Lord 
Donegal's   understanding  was  extreme.    See  3  P.   Wms.  130. 

2  Atk.  327.    3  Atk.  168.    2  Vez.  407. 

But  though  a  court  of  equity,  in  judging  upon  the  point  of  insa- 
nity, is  governed  by  the  rules  of  law,  yet,  if  a  man,  by  age  or  dis- 
ease, is  reduced  to  a  state  of  debility  of  mind,  which,  though  short 
of  lunacy,  renders  him  unequal  to  the  management  of  his  affairs, 
the  court  will,  in  respect  of  his  infirmities,  if  the  demand  in  ques- 
tion be  but  small,  appoint  a  guardian  to  answer  for  him,  or  to  do 
such  other  acts  as  his  interest,  or  the  rights  of  others,  may  require. 

3  P.  Wms.  111.  n.  B.  Upon  petition,  praying  a  reference  to  the 
master  as  to  the  state  of  the  plaintiff  and  her  fortune,  and  direc- 
tions for  her  maintenance,  the  property  being  too  small  to  bear  a 
commission  of  lunacy,  an  order  was  made  upon  affidavits,  without 
a  reference,  for  payment  of  the  dividends  for  two  ensuing  quar- 
ters. Eyre  v.  Wake,  4  Ves.  Ch.  Rep.  795.  As  to  the  general 
rules  of  determining  what  shall  be  considered  a  lucid  interval, 
where  previous  lunacy  has  been  proved  or  admitted,  see  Attor- 
ney-General v.  Pariither,  3  Bro.  C.  R. 

If  a  man  be  found  by  a  jury  an  idiot,  a  nativitate,  he  may  come 
in  person  into  the  chancery  before  the  chancellor,  or  be  brought 
there  by  his  friends,  to  be  inspected  and  examined  whether  idiot 
or  not  ;  and  if  upon  such  view  and  inquiry  it  appears  he  is  not 
so,  the  verdict  of  the  jury,  and  all  the  proceedings  thereon,  are  ut- 
terly void  and  instantly  of  no  effect.    9  Refi.  30,  31.    4  Co.  126. 

Incase  of  the  lunatic's  recovery,  he  must  petition  the  chancel- 
lor to  supersede  the  commission  ;  upon  the  hearing  of  which,  the 
lunatic  must  attend  in  person,  that  lie  may  be  inspected  by  the  chan- 
cellor :  it  is  also  usual  for  the  physician  to  attend,  and  to  make  an 
affidavit  that  the  lunatic  is  perfectly  recovered.  Fonblanque  Treat. 
Eg.  c.  2.  §  3.  in  not. 

As  to  the  authority  of  the  court,  to  enforce  the  production  of 
persons  suspected  to  be  idiots  or  lunatics,  it  seems  clearly  esta- 
blished, that  upon  the  commission  being  sued  out,  the  person  hav- 
ing the  lunatic,  must,  when  required,  produce  him.    1  P.  Wms. 
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701.  2  P.  Wins.  638.  And  though  it  was  formerly  doubted,  it 
now  seems  to  be  settled  that  a  commission  may  be  sued  out  against 
a  lunatic  resident  abroad,  and  may  be  executed  where  his  man- 
sion-house was.   Ex  fiarte  Southcote,  Amb.  109. 

III.  As  the  king,  being  /wrens  jiatritz,  hath  the  protection  of  all 
his  subjects,  so  is  he  in  a  more  peculiar  manner  to  take  care  of  all 
thqse  who,  by  reason  of  their  imbecility  and  want  of  understand- 
ing, are  incapable  of  taking  care  of  themselves  ;  this  in  some 
books,  is  called  a  prerogative  in  the  crown,  and  in  others  a  regium 
munusy  or  duty  which  the  king  owes  to  his  subjects  in  return  for 
their  subjection  and  allegiance  to  him.  Staundf.  Prtrog.  cap,.  9. 
fol.  33.    2  Inst.  14.    4  Co.  126.  a.  Dyer,  25. 

On  the  first  attack  of  lunacy,  or  other  occasional  insanity, 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason,  it 
is  usual  to  confine  the  unhappy  objects  in  private  custody  under 
the  direction  of  their  nearest  friends  and  relations ;  who  by  law 
may  beat  or  use  such  other  methods  as  are  necessary  for  their 
cure.  2  Poll.  Abr.  546.  And  the  legislature,  to  prevent  all  abuses 
incident  to  such  private  custody,  hath  thought  proper  to  inter- 
pose its  authority,  by  stat.  14  Geo.  III.  c.  49.  continued  by  19  Geo. 
III.  c  15.  and  made  perpetual  by  stat.  26  Geo.  III.  c.  91.  for  regu- 
lating private  mad-houses.  Trie  stat.  43  Geo.  111.  c.  75.  authorizes 
the  sale  or  mortgage  of  the  estates  of  persons  found  lunatic  by 
inquisition,  in  England  or  Ireland  respectively,  and  the  granting  of 
leases  of  the  same.  By  these  acts  no  person  shall  confine  more 
than  one  lunatic  in  a  house  kept  for  the  reception  of  lunatics, 
without  an  annual  license  from  commissioners  appointed  by  the 
college  of  physicians,  or  the  justices  in  sessions,  under  a  penalty  of 
500/.:  and  if  the  keeper  of  a  licensed  house  receive  any  person 
as  lunatic  without  a  certificate  from  a  physician,  surgeon,  or  apo- 
thecary, that  he  is  a  fit  person  to  be  received  as  a  lunatic,  he  shall 
forfeit  100/.  No  person  to  keep  two  houses  under  one  license ; 
commissioners  to  visit  houses  once  a  year,  or  when  required  by 
the  chancellor,  or  either  chief  justice,  or  when  they  think  fit,^and 
examine  persons  confined. 

But  when  the  disorder  is  grown  permanent,  and  the  circumstan- 
ces of  the  party  will  bear  such  additional  expense,  it  is  proper  to 
apply  to  the  royal  authority,  as  delegated  to  the  chancellor,  to 
warrant  a  lasting  confinement.    1  'Comm.  305. 

In  the  caseof  absolute  madmen,  as  they  are  not  answerable  for  their 
actions,  they  should  not  be  permitted  the  liberty  of  acting,  unless 
under  proper  control  ;  and  in  particular  they  ought  not  to  be 
suffered  to  go  loose,  to  the  terror,  of  the  king's  subjects.  It  was 
the  doctrine  of  our  ancient  law,  that  persons  deprived  of  their  rea- 
son might  be  confined  till  they  recovered  their  senses,  without 
waiting  for  the  forms  of  a  commission,  or  other  special  authority 
from  the  crown  :  and  now  by  the  vagrant  acts,  a  method  is  directed 
to  be  purstied  for  imprisoning,  chaining,  and  sending  them  to  their 
proper  houses.  4  Comm.  25.  See  stat.  17  Geo.  II.  c.  5.  §  20,  21. 
and  this  Diet.  tit.  PooY,  Vagrants. 

Although  the  statutes  respecting  idiots  and  lunatics,,  stat.  17 
Ediv.  III.  c.  9,  10.  refer  only  to  the  lands  of  the  idiot  or  lunatic, 
yet  it  seems  that  the  prerogative  extends  to  the  custody  of  his 
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person,  goods,  and  chattels.  Beverley's  case,  4  Co.  126.  Fitz.  JV. 
B.  232.  As  to  the  manner  in  which  this  branch  of  the  preroga- 
tive is  vested  in  the  chancellor,  before  the  court  of  wards  was 
erected,  the  jurisdiction,  both  as  to  idiots  and  lunatics,  was  in  chan- 
cery, and  therefore  all  such  commissions  were  taken  out  and  re- 
turned in  chancery ;  and  after  the  court  of  wards  was  abolished  by 
act  of  parliament,  it  reverted  back  to  the  court  of  chancery,  and 
the  sign  manual  is  a  standing  warrant  to  the  lord  chancellor  to 
grant  the  custody  of  lunatics,  and  is  a  beneficial  one  in  case  of 
idiocy,  because  the  king  could  not  only  grant  the  custody  of  idiots, 
but  also  the  rents  and  profits  of  their  lands.  2  Atk.  553.  And  the 
power  of  the  chancellor  extends  to  making  grants  from  time  to 
time  of  the  idiot's  and  lunatic's  estates.  3  Atk.  635.  And  as 
this  power  is  derived  under  the  sign  manual,  in  virtue  of  the  pre- 
rogative of  the  crown,  the  chancellor,  who  is  usually  invested  with 
it,  is  responsible  to  the  crown  alone  for  the  right  exercise  of  it ; 
and  therefore  an  appeal  will  not  lie  to  the  house  of  lords,  from 
an  order  made  in  lunacy,  but  must  be  made  to  the  king  in  council. 
3  P.  Wms.  107.  Rochfort  v.  Ely,  (E.)  Bro.  P.  C.  Though  the 
king  may,  by  scire  facias,  or  by  information,  avoid  all  acts  done  du- 
ring the  incapacity,  yet  his  right  to  the  mesne  profits  shall  have 
relation  only  to  the  time  of  the  office.  8  Re/i.  170.  a.  The  doubt, 
whether  the  king  could  grant  the  custody  of  an  idiot  to  one  and 
his  executors,  proceeded  on  the  possibility  of  the  executorship  de- 
volving on  an  infant,  who,  being  held  incapable  of  managing  his 
own  estate,  could  scarcely  be  thought  a  proper  person  to  be  en- 
trusted with  the  charge  of  the  person  and  lands  of  another.  The 
court  of  king's  bench,  however,  did,  upon  an  issue  directed,  ad- 
judge the  grant  to  be  good,  holding  it  to  be  a  trust  coupled  with  an 
interest,  of  which  an  infant  is  capable.  3  Mod.  43.  Skin.  \77.  See 
1  Vern.  9. 

Though  in  strictness  the  guardianship  of  the  king  may  be  said 
to  be  determined  by  the  death  of  the  lunatic,  yet  it  has  been  held, 
that  the  chancellor  may  make  an  order  in  a  lunatic's  affairs,  after 
the  death  of  the  lunatic.    Amb.  706.   See  also  3  Bro.  C.  R.  238. 

The  custody  of  lunatics  being  a  branch  of  the  prerogative,  the 
appointment  of  the  committees  must  necessarily  be  in  the  discre- 
tion of  the  person  to  whom  that  branch  of  the  prerogative  is  en- 
trusted ;  but  in  the  exercise  of  this  discretion,  certain  rules  have 
been  regarded,  as  best  calculated  to  protect  the  person  and  inte- 
rests of  the  unfortunate  lunatic. 

To  prevent  sinister  practices,  the  next  heir  is  seldom  permitted 
to  be  the  committee  of  the  person  of  a  lunatic,  because  it  is  hia 
interest  that  the  party  should  die  ;  but  it  hath  been  said  there  lies 
not  the  same  objection  against  his  next  of  kin,  provided  he  be  not 
his  heir ;  for  it  is  his  interest  to  preserve  the  lunatic's  life,  in  or- 
der to  increase  the  personal  estate,  by  savings  (out  of  the  rents  and 
profits  of  the  real)  which  he  or  his  family  may  hereafter  be  entitled 
to  enjoy.  2  P.  Wms.  638.  The  heir  is  generally  made  the  mana- 
ger or  committee  of  the  estate,  it  being  clearly  his  interest,  by  good 
management,  to  keep  it  in  condition  ;  accountable,  however,  to  the 
court  of  chancery,  and  to  the  non  compos  himself  if  he  recovers, 
or  otherwise  to  his  administrators,    1  Com?n,  305. 
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This  distinction  was,  however,  very  severely  reprobated  byLd* 
Chancellor  Macclesjield,  in  Justice  Dormer's  case,  2  P.  Wms.  264. 
as  founded  in  barbarous  times,  before  the  nation  was  civilized;  but 
it  may  be  observed  in  defence  of  it,  that  it  gives  the  custody  of 
the  person  to  those  who,  in  point  of  nearness  of  blood,  have  equal 
pretensions  to  the  charge,  without  the  same  temptation,  in  point 
of  interest,  to  abuse  it.  Lord  Chancellor  Finch,  in  Lady  Mary 
Cope's  case,  2  Ch.  Cas.  239.  appears,  indeed,  to  have  strained  the 
rule  beyond  its  original  extent,  in  deciding  that  a  half  sister  should 
not  be  committee  of  the  person  of  the  lunatic,  because  concerned 
to  outlive  her.  A  reason  which,  in  fact,  does  not  apply;  for  the 
personal  estate  may  increase,  and  probably  will,  by  good  manage- 
ment, during  the  life  of  the  lunatic ;  thus,  the  longer  the  lunatic 
lives,  it  will  be  the  better  for  the  next  of  kin.  2  P.  Wms.  638. 
544. 

Though  no  committee  should  get  any  thing  by  his  appointment, 
yet  the  allowance  for  the  support  of  a  lunatic  should  be  liberal 
and  honourable  ;  and,  if  necessary,  the  court  will  allow  the  yearly- 
value  of  the  lunatic's  estate.  See  2  C.  C.  239.  Amb.  78.  2  P. 
Wms.  262.    3  P.  Wms.  1 10. 

So  strictly  does  the  court  consider  the  committeeship  a  mere 
authority  without  any  interest,  that  where  the  custody  of  the  lu- 
natic's estate  was  granted  to  husband  and  wife,  the  wife  being  next 
of  kin  to  the  lunatic,  Lord  Talbot  held,  that  the  husband's  right 
was  determined  by  the  death  of  the  wife,  the  grant  being  joint. 
Forrester,  143.  It  must  not,  however,  be  inferred  from  this  case, 
that  the  husband  was  necessarily  joined  in  the  grant.  Lord  Par- 
ker  having  held,  {ex parte  Kingsmill,  Mich.  T.  1720.)  that  the  cus- 
tody of  a  lunatic  may  be  granted  to  a  feme  covert,  though  not  sui 
juris;  and  indeed,  the  court  will  seldom  grant  the  custody  to  two, 
and  in  its  choice  is  influenced  by  the  sex  of  the  parties  applying, 
as  well  as  by  other  circumstances.  Therefore,  where  two  per- 
sons equally  akin  to  a  fevie  lunatic,  the  one  a  man,  the  other  a 
woman,  applied  for  the  custody,  the  woman  was  preferred  as  be- 
ing of  the  same  sex,  and  better  knowing  how  to  take  care  of  her. 
2  P.  Wms.  635. 

With  respect  to  the  powers  with  which  the  committee  of  a 
lunatic  is  entrusted,  they  are  necessarily  restrained  by  the  object 
of  the  trust;  and  as  a  discretionary  power  might,  in  some  in- 
stances, endanger  that  object,  the  committee  cannot  make  leases, 
nor  encumber  the  lunatic's  estate,  without  special  order  of  the 
court,  though  the  profits  be  not  sufficient  to  maintain  the  lunatic; 
therefore,  where  the  lunatic  when  sane  had  mortgaged  his  estate 
for  50/.  and  the  committee  had  afterwards  taken  up  more  upon  it, 
the  court  refused  to  allow  the  mortgage  to  stand  as  a  security  for 
more  than  the  50/.  or  to  charge  the  heir  of  the  lunatic  with  the 
improvements  made  by  the  committee.    1  Vern.  262. 

The  court,  however,  will  allow  the  committee  of  a  real  estate 
6i  si  lunatic  to  exercise  the  same  power  over  it,  in  regard  to  cut- 
ting timber  for  repairs,  as  any  discreet  person  who  was  the  abso- 
lute owner  of  it  might  do.  2  Alk.  407.  Though  it  has  been 
stated  as  a  rule  never  departed  from,  not  to  vary  or  change  the 
property  of  a  lunatic,  so  as  to  effect  any  alteration  as  to  the  suc- 
cession to  if  ;  it  has  been  decreed,  that  encumbrances  paid  off  in 
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the  life-time  of  the  lunatic,  out  of  savings  of  the  estate,  should 
be  assigned  to  attend  the  inheritance,  and  not  in  trust  for  the  next 
of  kin  ;  the  ruling  principle  in  the  management  of  a  lunatic's 
estate  being  considered  to  be  the  doing  of  that  which  is  most  be- 
neficial to  the  lunatic.  And  it  is  upon  this  principle,  that  the  court 
will  order  part  of  the  lunatic's  personal  estate  to  be  laid  out  in  re- 
pairs, or  even  upon  improvements  of  his  real  estate,  if  the  inte- 
rest of  the  lunatic  requires  it,  and  the  next  of  kin  cannot  show- 
good  cause  against  it.    See  Amb.  81.  706,    2  Atk.  414. 

Bankruptcy  of  the  committee  of  the  person  of  a  lunatic  is  a  suf- 
ficient cause  for  removing  him  on  account  of  the  fund  for  mainte- 
nance ;  but  the  custody  of  the  person  will  not  be  changed,  if  the 
master  finds  it  proper,  with  regard  to  the  comfort  of  the  lunatic, 
that  it  should  continue.  Ex  parte  Mildmay,  3  Fesey's  Ch.  Reji.  2. 

The  old  rule,  that  the  next  of  kin  of  a  lunatic,  if  entitled  to  his 
estate  upon  his  death,  was  not  to  be  committee  of  the  person,  is 
not  now  adhered  to.    Ex  parte  Cockayne,  7  Fes.  Ch.  Rep.  591. 

The  stat.  of  lunatics  (17  Edw.  II.  c.  10.)  does  not  introduce  any- 
new  right  in  the  crown  :  the  words  waste  and  destruction  in  it  are 
to  be  construed  in  the  ordinary,  not  the  technical  sense.  2  Ves. 
Ch.  Rep.  71.  Where  timber  makes  part  of  the  general  rental  of 
an  estate,  in  case  of  lunacy,  it  would  be  a  breach  of  duty  not  to 
manage  it  in  the  usual  manner.  Ib. 

Under  the  stat.  the  crown  commits  the  care  of  lunatics  to  some 
great  officer,  not  of  necessity  the  chancellor.  The  warrant  confers 
no  jurisdiction,  but  only  a  power  of  administration.  The  appeal  is 
to  the  king  in  council.  Ib. 

In  managing  the  estate  of  a  lunatic,  the  general  principle  is,  to 
attend  solely  to  the  interest  of  the  owner,  without  any  regard  to 
the  succession.  Ib.72. 

And  great  care  must  be  taken,  that  nothing  extraordinary  is  at- 
tempted ;  as  purchasing  estates,  disposing  of  interests,  engaging 
in  adventures,  &c.    Ib.  73. 

A  trustee  found  a  lunatic  by  the  master's  report,  cannot  be 
ordered  to  convey  under  the  stat.  of  4  Geo.  II.  c.  10.  unless  a 
commission  of  lunacy  has  issued.  Ex  parte  Gillam,  2  Ves.  Ch. 
Rep.  587. 

A  person  found  a  lunatic  by  a  competent  jurisdiction  abroad., 
may  be  considered  a  lunatic  here.    Ib.  538. 

IV.  An  idiot)  or  person  non  compos,  may  inherit ;  because  the 
law,  in  compassion  to  their  natural  infirmities,  presumes  them 
capable  of  property.    Co.  Litt.  2.  8. 

It  was  formerly  adjudged  that  the  issue  of  an  idiot  was  legiti- 
mate, and  consequently  that  his  marriage  was  valid.  A  strange 
determination  1  since  consent  is  absolutely  requisite  to  matrimo- 
ny, and  neither  idiots  nor  lunatics  are  capable  of  consenting  to  any 
thing;  and  therefore  the  civil  law  judged  more  sensibly  when  it 
made  such  deprivations  of  reason  a  previous  impediment,  though 
not  a  cause  of  divorce  if  they  happened  after  marriage.  And  mo- 
dern resolutions  have  adhered  to  the  reason  of  the  civil  law,  by 
determining  that  the  marriage  of  a  lunatic,  not  being  in  a  lucid 
interval,  was  absolutely  void.  But  as  it  might  be  difficult  to  prove 
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the  exact  state  of  the  party's  mind  at  the  actual  celebration  of  the 
nuptials,  the  stat.  15  Geo.  II.  c.  30.  has  therefore  provided,  that  the 
marriage  of  lunatics  and  persons  under  phrensics,  (if  found  luna- 
tics under  a  commission,  or  committed  to  the  care  of  trustees  by 
any  act  of  parliament,)  before  they  are  declared  of  sound  mind  by 
the  lord  chancellor,  or  majority  of  such  trustees,  shall  be  totally 
Void.    1  Comm.  438. 

If  an  idiot,  or  lunatic  marry,  and  die,  his  wife  shall  be  endowed; 
for  this  works  no  forfeiture  at  all,  and  the  king  has  only  the  custody 
of  the.  inheritance  in  one  case,  and  the  power  of  providing  for  him 
and  his  family  in  the  other  ;  but  in  both  cases  the  freehold  and  in- 
heritance is  in  the  idiot  or  lunatic ;  and  therefore,  if  lands  descend 
to  an  idiot  or  lunatic  after  marriage,  and  the  king,  on  office  found, 
takes  those  lands  into  his  custody,  or  grants  them  over  to  another, 
as  committee,  in  the  usual  manner,  yet  this  seems  no  reason  why 
the  husband  should  not  be  tenant  by  the  curtesy,  or  the  wife  en* 
dowed;  since  their  title  does  not  begin  to  any  purpose,  tiil  the 
death  of  the  husband  or  wife,  when  the  king's  title  is  at  an  end. 
Co.  Lilt.  31.  a.    4  Co.  124,  125.  Yet  see  Plow.  263.  b.    1  Fern.  10. 

A  lunatic  shall  be  tenant  by  the  curtesy,  and  shall  have  dower; 
so  though  a  woman,  being  a  lunatic,  kill  her  husband,  or  any- 
other,  yet  she  shall  be  endowed,  because  this  cannot  be  felony  in 
her,  who  was  deprived  of  her  understanding  by  the  act  of  God. 
Perk.  365. 

If  a  person  non  comfios  be  disseised,  and  a  descent  cast,  this,  it  is* 
said,  takes  away  his  entry,  but  not  the  entry  of  the  heir ;  for  regu- 
larly the  non  comfios  in  this  case  cannot  allege  the  disability  in  him- 
self, because  he  cannot  be  supposed  conscious  of  it,  nor  is  he  al- 
lowed ever,  at  any  time,  to  allege  it ;  for  when  he  is  once  non 
co?n/ios,  there  is  no  certain  time  when  he  can  be  adjudged  to  reco- 
ver that  disability,  unless  where  he  is  legally  committed,  and  then 
the  acts  during  his  lunacy  will  be  set  aside  and  discharged,  and 
afterwards  the  commission  superseded;  for  in  no  other  way  can  the 
non  compos  be  legally  restored  to  his  right,  and  to  his  capacity  of 
acting.    Litt.  §  405.    Co.  'Liit.  247. 

A  person  non  comfios,  being  lord  of  a  copyhold  manor,  may 
make  grants  of  copyhold  estates,  for  such  estates  do  not  take  their 
perfection  from  any  power  or  interest  in  the  lord,  but  from  the 
custom  of  the  manor,  by  which  they  have  been  demised,  and  de- 
misable time  out  of  mind.    4  Co.  23.  b.    Co.  Cofujholder,  79.  107. 

Idiots  and  lunatics  are,  both  by  the  civil  law  and  likew ise  by  the 
common  law,  incapable  of  being  executors  or  administrators;  for 
these  disabilities  lender  them  not  only  incapable  of  executing  the 
trust  reposed  in  them,  but  also  by  their  insanity,  and  want  of  un- 
derstanding, they  are  incapable  of  determining  whether  they  will 
take  upon  them  the  execution  of  the  trust  or  not.  Godolfih.  Orph. 
Leg.  86. 

Therefore  it  hath  been  agreed,  that  if  an  executor  become  now 
romjion,  that  the  spiritual  court  may  (on  account  of  this  natural 
disability)  commit  administration  to  another.    1  Salk.  36. 

By  36  Geo.  111.  c.  90.  §  3.  stock  standing  in  the  names  of  luna- 
tics, or  their  committees,  may,  in  certain  cases,  be  ordered  by  the 
loi'd  chancellor  to  be  transferred,  8cc. 
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Stock  ordered  to  be  transferred  under  the  stat.  36  Geo.  III.  & 
90.  the  trustee  being  of  unsound  mind,  though  no  commission  had 
issued  ;  and  having  actually  refused  to  transfer :  the  refusal  pro- 
ceeding from  mere  weakness  of  mind.  Simms  v.  JYaylor,  4  Fes. 
Ch.  Re/i.  360. 

An  idiot  can  have  no  executor;  for,  being  non  com/ios  a  nativi* 
fate,  he  could  at  no  time  make  a  will ;  but  a  lunatic  may  have  an 
executor,  for  lunacy  is  not  a  revocation  of  a  will  made  when  com- 
pos. 4  Co.  61.  b.  But  equity  will  not  entertain  a  suit  to  perpe- 
tuate the  testimony  of  witnesses  to  such  a  will  in  the  life-time  of 
the  lunatic.  1  Fern.  105.  In  supporting  the  validity  of  the  will, 
notwithstanding  the  subsequent  lunacy,  the  rule  of  the  common 
law  is  conformable  to  the  civil  law,  which  provides,  that  "  neijpe 
testatum  recte  factum,  ne que  ullum  aliud  negotium  recte gestum'yfios- 
Zea  furor  inter-veniens  fierimit"    Inst.  lib.  2.  t.  12.  §  !. 

Distinction  must  be  made  between  acts  done  by  idiots  and  luna- 
tics in  fiais,  and  in  a  court  of  record.  As  to  those  solemnly  ac- 
knowledged in  a  court  of  record,  as  fines  and  recoveries,  and  the 
uses  declared  on  them,  they  are  good,  and  can  neither  be  avoided 
by  themselves  nor  their  representatives;  for  it  is  to  be  presumed, 
that  had  they  been  under  these  disabilities,  the  judges  would  not 
have  admitted  them  to  make  these  acknowledgments.  4  Co.  124, 
2  And.  145.     Co..  Litt.  247. 

Therefore,  if  a  person  non  comjios  acknowledges  a  fine,  it  shall 
stand  against  him  and  his  heirs  ;  for  though  the  judges  ought  not 
to  admit  of  a  fine  from  a  madman  under  that  disability,  yet,  when 
It  is  once  received,  it  shall  never  be  reversed,  because  the  record 
and  judgment  of  the  court  being  the  highest  evidence  that  can  be, 
the  law  presumes  the  conusor  at  that  time  capable  of  contracting; 
and  therefore  the  credit  of  it  is  not  to  be  contested,  nor  the  record 
avoided  by  any  averment  against  the  truth  of  it,  though  an  office 
find  him  an  idiot  a  nativitate.  4  Co.  124.  2  'Inst.  483.  Bro,  tit. 
JFines,  75.     Co.  Litt.  247.    2  And.  193.    4  Co.  124. 

The  rule  of  law  in  these  cases  is  fieri  non  debet,  aed  factum  va- 
let; and  Mansfield's  case,  12  Co.  123.  furnishes  a  striking  instance 
of  the  extreme  anxiety  of  courts  of  law  to  protect  the  authority 
of  their  records;  for  though  in  that  case  a  fine  was  levied  by  a  man 
obviously  an  idiot,  and  by  a  most  gross  contrivance,  and  though 
Lord  Dyer  observed,  that  the  judge  who  had  taken  it,  ought  never 
to  take  another,  yet  he  allowed  it  to  prevail.  As  by  the  con 
law  a  fine  might  be  avoided  on  account  of  fraud,  or  even  on  ac- 
count of  infancy,  by  inspection  during  the  infancy  ;  (rBracton,  436, 
b.  437.  a.  Co.  Litt.  380.  b.)  it  seems  remarkable,  that  idiocy  or  lu- 
nacy should  not  have  been  held  entitled  to  the  same  effect; 
Mansfield's  case  abundantly  proves,  that  the  grossest  imbecility  of 
mind  was  not  at  law  a  ground  of  annulling  the  record.  But,  in 
equity,  a  remainder  man  has  been  relieved  against  aline  levied  by 
an  idiot,  even  against  a  purchaser.  Totlu  42.  see  also  2  Fern. 
678.  The  court  of  chancery,  however,  in  the  ease  of  fraud,  does 
not  absolutely  set  aside  or  vacate  the  fine  ;  but,  considering  those 
who  have  taken  it  under  such  circumstances  as  trustees,  decrees  a 
reconveyance  of  the  estate  to  the  persons  prejudiced  by  the  fraud  ; 
and  though  this  does  not  distinctly  appear  to  be  the  practice,  in 
the  case  of  fines  levied  by  idiots  or  lunatics,  yet,  from  the  argument 
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in  Day  v.  Hurtgat,  1  Roll.  Rep.  115.  such  may  be  inferred  to  be 
the  rule  of  proceeding.  See  this  Diet.  tit.  Fines  of  Lands,  Re- 
covery. 

If  an  idiot  or  lunatic  enter  into  a  recognisance,  or  acknowledges 
statute,  neither  they  themselves,  nor  their  heirs  nor  executors  can 
avoid  them;  for  these  are  securities  of  a  higher  nature  than  spe- 
cialties and  obligations,  which  yet  they  themselves  cannot  avoid; 
and  being  matters  of  record,  and  equivalent  to  judgments  of  the 
superior  courts,  neither  they  themselves,  their  heirs  nor  execu- 
tors, can  avoid  them.  4  Co.  124.  a.  10  Co.  42.  b.  2  hist.  483. 
Bra.  Fait)  Inrol.  14. 

As  to  acts  in  pais,  idiots  and  persons  of  nonsane  memory,  are 
not  totally  disabled  either  to  convey  or  purchase,  but  sub  modo 
only;  for  their  conveyances  and  purchases  are  voidable,  but  not 
actually  void.  The  king,  indeed,  on  behalf  of  an  idiot,  may  avoid 
his  grants,  or  other  acts.  1  Inst.  247.  But  it  hath  been  said,  that 
a  non  compos  himself,  though  he  be  afterwards  brought  to  a  right 
mind,  shall  not  be  permitted  to  allege  his  own  insanity,  in  order 
to  avoid  such  grant ;  for  that  no  man  shall  be  allowed  to  stultify 
himself,  or  plead  his  own  disability.  The  maxim,  however,  that 
a  man  shall  not  stultify  himself,  has  been  handed  down  as  law 
from  very  loose  authorities,  which  Fitzherbert  does  not  scruple  to 
reject  as  contrary  to  reason  ;  and  later  opinions,  feeling  the  incon- 
venience of  the  rule,  have  in  many  points  endeavoured  to  restrain 
it.  Fitz.  N.  R.  202.  Liti.  §  405.  Cro.  Eliz.  398.  4  Refi.  123. 
Jenk.  40.  Comb.  469.  3  Mod.  310,  311.  1  Eq.  Abr.  279.  See 
Fonblanque's  Treat.  Eq.  c.  2.  §  1.  and  Stra.  1104.  2  Vent.  198. 
there  cited. 

A  person  having  an  interest  under  a  contract  with  the  lunatic, 
permitted  to  traverse.    Ex  parte  Hall,  7  Ves.  Ch.  Re/i.  261. 

Though  the  principles  upon  which  courts  of  equity  in  general 
relieve,  appear  to  entitle  a  lunatic  to  a  remedy  in  such  cases,  there 
does  not  appear  a  single  case  in  which  the  plea  of  non  compos  by 
the  lunatic  himself  before  inquisition  has  been  allowed:  on  the 
contrary,  in  Toth.  130.  it  is  said,  that  chancery  will  not  retain  a 
bill  to  examine  the  point  of  lunacy.  But  after  the  lunatic  is  so 
found  by  inquisition,  his  committee  may  avoid  his  acts  from  the 
time  he  is  found  to  have  been  non  compos.  See  2  Vern.  412.  678.  1 
Eq.dbr.  279.  Courts  of  equity  were  formerly  so  anxious  to  ad- 
here to  the  rule  of  law,  that  the  lunatic  was  not  allowed  to  be  a 
party  to  a  suit,  to  be  relieved  against  an  act  done  during  his  lu- 
nacy, 1  C.  C.  112.;  though  he  might  be  party  to  a  suit  to  enforce 
performance  of  an  agreement  entered  into  prior  to  his  lunacy.  I 
C.  C.  153. 

And  clearly  the  next  heir  or  other  person  interested  may,  after 
the  death  of  the  idiot  or  non  compos,  take  advantage  of  his  inca- 
pacity, and  avoid  his  grant.  Perk.  §  21.  So  too,  if  he  purchases 
under  this  disability,  and  docs  not  afterwards  upon  his  recovering 
his  senses  agree  to  the  purchase,  his  heir  may  either  waive  or  ac- 
cept the  estate  at  his  option.     1  Inst.  2. 

The  guardians  or  committees  of  a  lunatic  also  are  empowered, 
by  stat.  1 1  Geo.  ill.  c.  20.  to  renew  in  his  right,  under  the  direc- 
tions of  the  court  of  chancery,  any  lease  for  lives  or  years,  and  ay>- 
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ply  the  profits  of  such  renewals  for  the  benefit  of  such  lunatic, 
his  heirs  or  executors.    See  2  Comm.  291. 

By  stat.  4  Geo.  II.  c.  10.  lunatics  being  trustees  or  mortgagees, 
are  empowered  by  themselves,  or  by  their  committees,  to  convey 
the  estates  of  which  they  are  seised  in  trust  or  mortgage  ;  but  it 
is  doubtful  whether  the  words  of  the  act  include  all  lunatics,  as 
Well  such  as  are  at  large,  as  those  of  whom  custody  has  been 
granted  under  the  great  seal.    Amb.  80. 

The  lord  chancellor  cannot,  by  an  order  in  lunacy,  make  an  ab- 
solute title  to  the  lunatic's  leasehold  estate.  Ex  jiarte  Dikes,  8 
Ves.  Ch.  Refi.  79. 

The  lord  chancellor  will  not,  even  for  creditors,  make  an  order 
in  lunacy,  the  effect  of  which  must  be  to  put  the  lunatic  in  a  state 
of  absolute  want.  Ib. 

If  fiarceners  of  nonsane  memory  make  partition,  unless  it  be 
equal,  it  shall  only  bind  the  parties  themselves,  but  not  their  issue  ; 
and  the  reason  it  binds  the  parties  themselves  is  the  same  that  all 
other  contracts  bind  them,  viz.  because  no  man  is  admitted  to 
stultify  himself;  and  the  reason  their  issue  may  avoid  such  parti- 
tion is  the  same  likewise,  for  which  they  may  avoid  all  other  con- 
tracts made  by  such  ancestors  during  their  insanity,  -viz.  because 
they  may  be  admitted  to  show  the  incapacity  of  their  ancestors, 
and  so  avoid  all  acts  done  by  them  during  that  time.  Co.  Litt. 
166.  a. 

Courts  of  equity  will  not  only  sustain  contracts  completed  by 
the  lunatic  while  sane  ;  but,  under  certain  circumstances,  will  en- 
force performance  of  such  as  were  entered  into  before,  but  were 
not  complete  at  the  time  of  the  lunacy;  for  the  change  of  the  con- 
dition of  a  person  entering  into  an  agreement,  by  becoming  luna- 
tic, will  not  alter  the  rights  of  the  parties,  which  will  be  the  same 
as  before,  provided  they  can  come  at  the  remedy  ;  as,  if  the  legal" 
estate  be  vested  in  trustees,  a  court  of  equity  ought  to  decree  a 
performance  ;  but,  if  the  legal  estate  be  vested  in  the  lunatic  him- 
self, that  may  prevent  the  remedy  in  equity,  and  leave  it  at  law.  i 
Vez.  82. 

A  court  of  equity  will  not  interfere  to  set  aside  a  contract, 
overreached  by  an  inquisition  in  lunacy,  if  fair  and  without  notice, 
especially  where  the  parties  cannot  be  reinstated.  9  Ves.  (or  1  of 
Arew  Series,)  Ch.  Re/i.  478. 

Acts  by  a  lunatic  done  during  a  lucid  interval,  valid.    Ib.  610. 

General  lunacy  being  established,  the  proof  is  thrown  upon  the 
party  alleging  a  lucid  interval ;  and  must  establish  beyond  a  mere 
cessation  of  the  violent  symptoms,  a  restoration  of  mind,  sufficient 
to  enable  the  party  soundly  to  judge  of  the  act.    Ib.  61 1. 

As  to  the  effect  of  a  defendant  becoming  insane  after  an  arrest 
a,t  law,  it  seems  to  be  now  settled,  that  such  circumstance  is  not 
a  reason  for  discharging  him  out  of  custody,  on  filing  common  bail, 
2  Term  Refi.  390.  Nor  will  a  court  of  law  interpose,  though  the 
party  be  insane  at  the  time  of  arrest.  4  Term  Refi.  121. 

It  seems  that,  even  at  law,  the  contracts  of  idiots  and  lunatics, 
after  office  found,  and  the  party  legally  committed,  are  void,  and 
it  must  be  at  the  peril  of  him  who  deals  with  such  a  one  ;  and  that 
if  afterwards  the  commission  of  lunacy  be  superseded  or  dischar- 
ged, the  non  com/ios  shall  be  restored  to  his  legal  right ;  but  this, 
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it  seems,  must  be  at  the  suit  and  application  of  his  committee,  g 
Co.  125. 

When  an  idiot  doth  sue  or  defend,  he  shall  not  appear  by  guard- 
ian, firochein  amy,  or  attorney,  but  he  must  bo  ever  in  proper 
person.  Co.  Lift.  135.  b.  Pitz.  N.  B.  27.  The  statute  of  Wesivu 
2.  cafi.  15.  extends  not  to  an  idiot.    2  Inst.  390, 

But  otherwise  of  him  "who  becomes  non  com/ios  mentis;  for  he 
shall  appear  by  guardian,  if  within  age,  or  by  attorney,  if  of  full 
age.    4  Co.  124.  b.    Palm,  520.  and  vid.  2  Sannd.  335. 

If  a  trespass  be  committed  in  the  hands  of  a  lunatic  who  is 
legally  committed,  the  committee  cannot  bring  an  action  of  tres- 
pass ;  but  this  must  not  be  brought  in  the  name  of  the  lunatic.  2 
Sid,  125. 

If  a  lunatic  be  sued,  he  must  have  a  committee  assigned  to  him 
to  defend  the  suit.     1  Fern.  106. 

By  39,  40  Geo.  III.  r.  94  §  1.  the  jury,  in  case  of  anypersoi? 
charged  with  treason,  and  proving  to  be  insane,  shall  declare  whe- 
ther he  was  acquitted  by  them  on  account  of  insanity,  and  the  court 
shall  order  him  to  be  kept  in  custody  till  his  majesty's  pleasure  be 
known,  and  his  majesty  may  give  an  order  for  the  safe  custody  o[ 
such  insane  person,  Sec. 

V.  One  case  of  a  deficiency  in  will,  which  excuses  from  the  guilt 
of  crimes,  arises  from  a  defective  or  vitiated  understanding,  viz. 
in  an  idiot  or  lunatic.  For  the  rule  of  law  as  to  the  latter,  which 
may  be  easily  adapted  also  to  the  former,  is,  furiosus  furore  solum 
punitur.  In  criminal  cases,  therefore,  idiots  and  lunatics  are  not 
chargeable  for  their  own  acts,  if  committed  under  these  incapaci- 
ties ;  no,  not  even  for  treason  itself.  3  Inst.  6.  Also,  if  a  man 
in  his  sound  memory,  commits  a  capital  offence,  and  before  ar- 
raignment for  it  he  becomes  mad,  he  ought  not  to  be  arraigned  ; 
if  after  pleading,  he  shall  not  be  tried  ;  if  after  trial,  he  shall  not 
receive  judgment  ;  if  after  judgment,  execution  shall  be  stayed. 
See  this  Diet.  tit.  Execution  and  Reprieve. 

It  seems  to  have  been  anciently  holden,  (in  respect  of  that  high 
Regard  which  the  law  has  for  the  safety  of  the  king's  person,)  that 
a  madman  might  be  punished  as  a  traitor  for  killing,  or  offering  to 
kill,  the  king;  but  this  is  now  contradicted  by  better  and  later 
opinions.  Fitz.  Coron.  351-  Regist.  309.  4  Co.  124  b.  1  Rolh 
Rcfi.  324.  In  the  reign  of  Henry  VIII.  a  statute  was  made,  33 
Hen.  VIII.  c.  20.  that  if  one  com/ios  mentis  should  commit  high 
treason,  and  after  fall  into  madness,  he  might  be  tried  in  his  ab? 
sence,  and  should  suffer  death  as  if  he  were  of  perfect  memory ; 
but  this  was  repealed  by  stat.  I  Sc  2  P.  ksf  M.  c.  10.  see  3  Ihst.  t 
But  if  there  be  any  doubt  whether  the  party  be  com/ios  or  not,  this 
shall  be  tried  by  a  jury ;  and  if  he  be  so  found,  a  total  idiocy  or 
absolute  insanity  excuses  from  the  guilt,  and  of  course  from  the 
punishment  of  any  criminal  action  committed  under  such  depriva- 
tion of  the  senses  ;  but  if  a  lunatic  hath  lucid  intervals  of  under- 
standing, he  shall  answer  for  what  he  does  in  those  intervals,  as  if 
lie  had  no  deficiency.    1  Kale's  P.  C.  31. 

It  is  laid  down  as  a  general  rule,  that  idiots  and  lunatics  being, 
by  reason  of  their  natural  disabilities,  incapable  of  judging  he- 
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tween  good  and  evil,  are  punishable  by  no  criminal  prosecution 
whatsoever.     1  Hawk.  P.  C.  2. 

And  therefore  a  person  who  loses  his  memory  by  sickness,  in- 
firmity, or  accident,  and  kills  himself,  is  no  flo  de  se.    3  Inst.  54. 

So  if  a  man  give  himself  a  mortal  stroke  while  he  is  non  compos, 
and  recovers  his  understanding,  and  then  dies,  he  is  not  felo  de 
se;  for  though  the  death  complete  the  homicide,  the  act  must  be 
that  which  makes  the  offence.  But  it  is  not  every  melancholy  or 
hypochondriacal  distemper  that  denominates  a  man  non  compos,  for 
there  are  few  who  commit  this  offence,  but  are  under  such  infir- 
mities ;  but  it  must  be  such  an  alienation  of  mind  that  renders 
them  to  be  madmen,  or  frantic,  or  destitute  of  the  use  of  reason.  1 
Hale's  P.  C.  412. 

And  as  a  person  non  compos  cannot  be  a  fclo  de  se  by  killing 
himself,  so  neither  can  he  be  guilty  of  homicide  in  killing  another, 
nor  of  petit  treason.     1  Hawk  P.  C.  2. 

The  great  difficulty  in  these  cases  is,  to  determine  where  a  per- 
son shall  be  said  to  be  so  far  deprived  of  his  sense  and  memory, 
as  not  to  have  any  of  his  actions  imputed  to  him  ;  or  where,  not- 
withstanding some  defects  of  this  kind,  he  still  appears  to  have  so 
much  reason  and  understanding  as  will  make  him  accountable  for 
his  actions,  which  Lord  Hale  distinguishes  between,  and  calls  by 
the  name  of  total  and  partial  insanity;  and  though  it  be  difficult  to 
define  the  indivisible  line  that  divides  per/ret  and  partial  insanity, 
yet,  says  he,  it  must  rest  upon  circumstances,  duly  to  be  weighed 
and  considered  both  by  the  judge  and  jury  ;  lest  on  the  one  side 
there  be  a  kind  of  inhumanity  towards  the  defects  of  human  na- 
ture, or,  on  the  other  side,  too  great  an  indulgence  given  to  great 
crimes  ;  and  the  best  measure  he  can  think  of  is  this:  such  a  per- 
son, as  labouring  under  melancholy  distempers,  hath  yet  ordina- 
rily as  great  understanding  as  a  child  of  fourteen  years  commonly 
hath*  is  such  a  person  as  may  be  guilty  of  treason  or  felony.  1 
Hale's  H.  P.  C.  30. 

He  who  incites  a  madman  to  do  a  murder,  or  other  crime,  is  a 
principal  offender,  and  as  much  punishable  as  if  he  had  done  it 
himself.  Keilw.  53.  Bait.  cap.  95.  1  Hawk.  P.  C.  see  tit.  Ac- 
cessary, Murder, 

And  here  we  must  observe  a  difference  the  law  makes  between 
civil  suits  that  are  terminated  in  compensationem  damni  illata,  and 
criminal  suits  or  prosecutions  that  are  ad  pan  am  et  in  vindictam 
criminis  cornmissi;  and,  therefore,  it  is  clearly  agreed,  that  if  one 
who  wants  discretion  commits  a  trespass  against  the  person  or  pos- 
session of  another,  he  shall  be  compelled  in  a  civil  action  to  give 
satisfaction  for  the  damage.  2  Roll.  Abr.  547.  Hob.  134.  Co,  Liu. 
247.     1  Hawk.  P.  C.  2.     1  Hale's  Hist.  15,  L6.  33. 

As  to  idiocy ,  lunacy,  or  madness,  (the  latter  of  which  is  defined 
by  Hale  to  be  a  total  alienation  of  the  mind,)  which  excuses  in  ca- 
pital cases,  it  is  not  necessary  that  it  was  found  by  inquisition  that 
the  party  was  a  madman,  idiot  or  lunatic,  previous  to  the  commit- 
ment of  the  fact ;  for  if  he  was  actually  mad  at  the  time  of  the  fact 
committed,  this  shall  excuse  ;  and  this  regularly  is  to  be  tried  by 
an  inquest  of  office  to  be  returned  by  the  sheriff  of  the  county 
•wherein  the  court  sits  far  the*  trial  of  Ui^  oH'snce;  and  if  it  be 
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found  that  he  was  actually  mad,  he  shall  be  discharged  without 
any  other  trial ;  but  if  they  find  that  the  party  only  feigns  himself 
mad,  and  he  refuses  to  answer  or  plead,  he  shall  be  dealt  with 
tis  one  who  stands  mute.  26  dss.  pi.  27.  Bro.  Cor.  101.  1  And. 
107.  154.     Sav.  50.  57.     1  Hawk.  P.  C.  2.     1  Hale's  H.  P.  C.  25. 

These  defects,  whether  permanent  or  temporary,  must  be  une- 
quivocal and  plain  ;  not  an  idle  frantic  humour  or  unaccountable 
mode  of  action,  but  an  absolute  dispossession  of  the  free  and  na- 
tural agency  of  the  human  mind.  8  St.  Tr.  322.  1  Hale's  P.  C.  c. 
4.    1  Hawk.  P.  C.  c.  1.  §  1.  in  n. 

If  a  man  in  a  jihrensy  happen  by  some  oversight,  or  by  means  of 
the  gaoler,  to  plead  to  his  indictment,  and  is  put  upon  his  trial,  and 
it  appears  to  the  court  upon  his  trial  that  he  is  mad,  the  judge  in 
discretion  may  discharge  the  jury  of  him,  and  remit  him  to  the 
gaol  to  be  tried  after  the  recovery  of  his  understanding,  especially 
in  case  any  doubt  appear  upon  the  evidence  touching  the  guilt  of 
the  fact,  and  this  in  favor  cm  vita;  and  if  there  be  no  colour  of  evi- 
dence to  prove  him  guilty,  or  if  there  be  a  pregnant  evidence  to 
prove  his  insanity  at  the  time  of  the  fact  committed,  then,  upon 
the  same  favour  of  life  and  liberty,  it  is  fit  it  should  be  proceeded 
in  the  trial,  in  order  to  his  acquittal  and  enlargement.  1  Hale's 
H.  P.  C.  33.  36. 

So  if  a  person  during  his  insanity  commits  a  capital  offence,  and 
recovers  his  understanding,  and  being  indicted  and  arraigned  for 
the  same,  pleads  not  guilty,  he  ought  to  be  acquitted  ;  for,  by 
reason  of  his  incapacity,  he  cannot  act  feileo  animo.   1  Hale's  H. 

p.  a  36. 

IDIOTA  INQUIRENDO,  See  the  preceding  title  Idiots  and 
Lunatics. 

IDLENESS,  See  tit.  Poor,  Vagrants. 

IDONEUM  SE  FACERE,  IDONEARE  SE.  To  purge  him- 
self by  oath  of  a  crime  of  which  he  is  accused.  -Leg.  Hen.  I.  cap. 
15. ;  where  the  word  idoneus  is  taken  for  innocens.  But  he  is  said 
in  our  law  to  be  idoneus  homo,  who  hath  these  three  tilings,  honesty, 
knowledge,  and  ability;  and  if  an  officer,  See.  be  not  idoneus,  he  may 
be  discharged.    S  Pep.  41.    Sec  tit.  Constable,  Presentation. 

IDUMANUS  FLUVIUS,  Black  Water  in  Essex. 

JEJUN1UM,  Purgatio  per jejunium,\%  mentioned  in  Leg.  Canuti, 
cafi.  7.  apud  Brompton.    Sec  tit.  Ordeal. 

JEMAN,  Sometimes  used  for  yeoman.  Coivell. 

JEOFAILS,  fai  faille;  ego  lapsus  sum;  I  have  failed.]  An  over- 
sight in  pleadings,  or  other  law  proceedings.  See  this  Diet.  tit. 
Amendment. 

JERSEY,  GUERNSEY.  SARK,  and  ALDERNEY.  These 
islands  and  their  appendages  were  parcel  of  the  duchy  of  Norman- 
dy, and  were  united  to  the  crown  of  England  by  the  first  princes 
of  the  Norman  line.  They  are  governed  by  their  own  laws,  which 
are,  for  the  most  part,  the  ducal  customs  of  Normandy,  being  col- 
lected in  an  ancient  book  of  very  great  authority,  entitled  Le  Grand 
Coustumier.  The  king's  writ  or  process  from  the  courts  at  West- 
minster is  there  of  no  force,  but  his  commission  is.  They  are  not 
bound  by  common  acts  of  our  parliament,  unless  particularly 
named.  4  Apr.  286.    All  causes  are  originally  determined  by  their 
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own  officers,  the  bailiffs  and  jurats  of  the  islands;  but  an  appeal 
lies  from  them  to  the  king  and  council  in  the  last  resort.  1  Com?iu 
106.    See  further  this  Diet.  tit.  Navigation  Acts,  Plantations, 

JESSE,  A  large  brass  candlestick,  with  many  sconces,  hanging 
down  in  the  middle  of  a  church  or  choir;  which  invention  was 
first  called  Jesse,  from  the  similitude  of  the  branches  to  those  of 
the  Arbor  Jesse.  This  useful  ornament  of  churches  was  first  brought 
over  into  this  kingdom  by  Hugh  de  Flory,  abbot  of  St.  Austin's  m 
Canterbury,  about  the  year  1100.    Chron.  Will.  Thorn. 

JETSAM,  JETZON,  and  JOTSON,  from  the  French  jetter, 
ejicere7\  Any  thing  thrown  out  of  a  ship,  being  in  the  danger  of 
wreck,  and  by  the  waves  driven  to  the  shore.  See  this  Diet,  tit. 
Flotsam,  Wreck,  Insurance  II.  5. 

JESUITS.  The  society  of  Jesuits  was  instituted  by  Ignatius 
Eoyala,  a  Biscayan  gentleman.  It  has  been  termed  the  most  political 
and  best  regulated  of  all  the  monastic  orders,  and  from  which 
mankind  have  derived  more  advantages,  and  received  greater  hurt, 
than  from  any  other  of  the  many  religious  fraternities.  Roberts, 
Hist.  Etnfi.  Char.  V.  vol.  2.  134,  135.  &c. 

By  the  statutes  against  papists,  persons  born  in  the  king's  do- 
minions and  ordained  by  the  pretended  jurisdiction  of  Rome,  re- 
maining in  England,  or  coming  from  beyond  the  sea  into  his 
Kingdom,  and  not  submitting  to  some  bishop  or  justice  of  peace 
within  three  days,  and  taking  the  oaths,  are  guilty  of  high  treason; 
and  receivers,  aiders,  and  harbourers  of  them  are  guilty  of  felony. 
Persons  knowing  priests,  Jesuits,  &c.  and  not  discovering  them  to 
a  justice  of  peace,  shall  be  fined  and  imprisoned.  See  tit.  Papists. 

JEWELS,  See  Jocalia;  and  also  tit.  Carrier,  Navigation  Acts, 
Baron  and  Feme. 

JEWS,  judizi.~\  In  former  times  the  Jews  and  all  their  goods 
were  at  the  disposal  of  the  chief  lord  where  they  lived;  who  had 
an  absolute  property  in  them;  and  they  might  not  remove  to 
another  lord  without  his  leave:  and  we  read  that  King  Henry  III. 
sold  the  Jews  for  a  certain  term  of  years  to  Earl  Richard  his  bro- 
ther. They  were  distinguished  from  the  Christians  in  their  lives, 
and  at  their  deaths  ;  for  they  wore  a  badge  on  their  outward  gar- 
ments, in  the  shape  of  a  table,  and  were  fined  if  they  went  abroad 
without  such  badges  ;  and  they  were  never  buried  within  the  walls 
of  any  city,  but  without  the  same,  and  anciently  not  permitted  to 
burial  in  the  country.  Matt.  Paris.  521.  606.  &c. 

There  were  particular  judges  and  laws  by  which  their  causes 
and  contracts  were  decided  here,  and  there  was  a  court  of  justice  as- 
signed for  the  Jews.  4  Inst.  254.  A  Jew  may  be  witness  by  our  laws, 
being  sworn  on  the  Old  Testament.  According  to  our  ancient 
books,  Jews,  Heretics,  &c.  are  adjudged  out  of  the  statutes  allow- 
ing benefit  of  clergy.  But  this  doctrine  is  now  exploded.  See  tit. 
Clergy,  Benefit  of. 

The  statute  53  Hen.  III.  was  called  provi&iones  de  judaismo ; 
and  by  the  statute  18  Edw.  I.  the  king  had  a  fifteenth  granted 
him/iro  c.r/iulsione  judceorum.  In  the  16th  year  of  Edward  I.  all 
the  Jews  in  England  were  imprisoned  ;  but  they  redeemed  them- 
selves for  a  vast  sum  of  money  :  notwithstanding  which,  anno  19  of 
'chat  king,  he  banished  them  all.    Stow't  Surv.  b.  3.  p.  54.  And 
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they  remained  in  banishment  364  years ;  till  at  the  time  of 
the  grand  rebellion  they  were  again  allowed  in  the  kingdom. 

A  plaintiff  had  leave  given  him  by  the  court  to  alter  the  venue 
from  London  to  Middlesex,  because  all  the  sittings  in  London  were 
on  a  Saturday,  and  his  witness  was  a  Jew,  and  would  not  appear 
that  day.    2  Mod.  271. 

A  Jew  brought  an  action,  and  the  defendant  pleaded  that  the 
plaintiff  was  &Jew,  and  that  all  Jews  are  perpetual  enemies  of  the 
king  and  our  religion.  But,  by  the  court,  a  Jew  may  recover  as 
well  as  a  villain,  and  the  plea  is  but  in  disability  so  long  as  the 
king  shall  prohibit  them  to  trade;  and  judgment  for  the  plaintiff. 
L.  P.  K.  4.  cites  Mich.  36  Car.  II.  B.  R. 

A  Jew  was  ordered  to  swear  his  answer  upon  the  Pentateuch, 
and  that  the  plaintiff's  clerk  should  be  present  to  see  him  sworn. 

1  Fern.  263. 

The  Jews,  it  has  been  said,  are  here  by  an  implied  license^  but 
on  a  proclamation  of  banishment,  they  are  in  the  same  situation  as 
alien  enemies  on  a  determination  of  letters  of  safe  conduct.  Arg. 

2  Show.  371.  See  further,  as  to  the  privileges  and  incapacities  of 
Jews,  this  Diet.  tit.  Alien. 

In  the  beginning  of  this  century  an  instance  occurred,  where  a 
Jew  of  immense  riches  turned  out  of  doors  his  only  daughter  who 
had  embraced  Christianity ;  and  on  her  application  for  relief,  it 
was  held  he  could  not  be  compelled  to  afford  her  any.  Lord  Raym. 
699.  But,  to  prevent  such  inhumanity  in  future,  the  statute  1  Ann. 
c.  30.  ordains,  that  if  Jewish  parents  refuse  to  allow  their  protectant 
children  a  fitting  maintenance  suitable  to  the  fortune  of  the  parent, 
the  lord  chancellor,  on  complaint,  may  make  such  order  therein 
as  he  shall  see  proper.  See  1  P.  Wms.  524.  2  Eg.  Ab.  513. 
c.  2. 

1FUNGIA,  The  finest  white  bread,  formerly  called  cocket  bread. 
Blount. 

IGNIS  JUDICIUM,  Purgation  by  fire,  or  the  old  judicial  fiery 
trial.  Blount.    See  Ordeal, 

IGNORAMUS,  We  are  ignorant.]  The  word  formerly  written 
on  a  bill  of  indictment  by  the  grand  jury  empannelled  on  the  in- 
quisition of  criminal  causes,  when  they  rejected  the  evidence  as  too 
weak  or  defective  to  make  good  the  presentment  against  a  person 
so  as  to  put  him  on  the  trial ;  the  effect  whereof  was,  that  all 
farther  inquiry  and  proceedings  against  that  party  on  that  bill,  (for 
the  words  now  used  are,  not  a  true  bill,  or  not  found,)  for  the  fault 
wherewith  he  is  charged,  is  thereby  stopped,  and  he  is  delivered 
without  further  answer.  3  Inst.  30.  See  this  Diet.  tit.  Indict- 
ment. 

IGNORANCE,  ignorantia.~]  Want  of  knowledge  of  the  law 
shall  not  excuse  any  man  from  the  penalty  of  it.  Every  person  is 
bound  at  his  peril  to  take  notice  what  the  law  of  the  realm  is; 
and  ignorance  of  it,  though  it  be  invincible,  where  a  man  affirms 
that  he  hath  done  all  that  in  him  lies  to  know  the  law,  will  not  ex- 
cuse him.  Doct.  V  Stud.  1.  46.    Plowd.  343. 

And  an  infant  of  the  age  of  discretion  shall  be  punished  for 
crimes,  though  he  be  ignorant  of  the  law;  but  infants  of  tender 
age,  have  ignorance  by  nature  to  excuse  them  ;  so  persons  non 
compos  have  ignorance  by  the  hand  of  God.  Stud.  Comix.  83,  84. 
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Though  ignorance  of  the  law  excuseth  not,  ignorance  of  the  fact 
doth :  as  if  a  person  buy  a  horse,  or  other  thing  in  open  market, 
of  one  that  had  no  property  therein,  and  not  knowing  but  he  had 
right ;  in  that  case  he  hath  good  title,  and  the  ignorance  shall  ex- 
cuse him.  Doct.  &  Stud.  309.  But  if  the  party  bought  the  horse 
out  of  the  market,  or  knew  the  seller  had  no  right,  the  buying*  in 
open  market  would  not  have  excused.  Ibid.  5  Refi.  83.  Also 
where  a  man  is  to  enter  into  land  or  seize  goods,  8cc.  he  must 
see  that  what  he  does  be  rightly  done,  or  his  ignorance  shall  be 
no  excuse.     Wood's  Inst.  608. 

Ignorance  of  fact  is  z  defect  of  will,  when  a  man  intending  to  do 
a  lawful  act,  does  that  which  is  unlawful.  For  here  the  deed  and 
the  will  acting  separately,  there  is  not  that  conjunction  between 
them  which  is  necessary  to  form  a  criminal  act ;  as  if  a  man  in- 
tending to  kill  a  thief  or  house-breaker  in  his  own  house,  by  mis- 
take kills  one  of  his  own  family;  this  is  no  criminal  action.  Cro. 
Car.  538.  But  if  a  man  thinks  he  has  a  right  to  kill  a  person  ex- 
communicated or  outlawed  wherever  he  meets  him,  and  does  so, 
this  is  murder,  as  it  proceeds  from  a  criminal  ignorance  of  the  law. 
4  Comm.  27. 

IKEN ILD-STREET,  One  of  the  four  famous  ways  that  the  Ro- 
mans made  in  England,  called  Stratum  Icenorum,  because  it  took 
its  beginning  among  the  Iceni,  which  were  the  people  that  inhabit- 
ed Norfolk,  Suffolk,  and  Cambridgeshire.  Cam.  Brit.  Leg.  Edw. 
Conf.  c.  12.    See  tit.  Watling-Street. 

ILET,  By  contraction  ight,  corruptly  eight ;  a  little  island. 
Blount. 

ILLE VIABLE,  A  debt  or  duty  that  cannot  or  ought  not  to  be 
levied  ;  as  nihil  set  upon  a  debt  is  a  mark  for  illeviable. 

ILLITERATE.  If  an  illiterate  man  be  to  seal  a  deed,  he  is  not 
bound  to  do  it,  if  none  be  present  to  read  it,  if  required  ;  -and  reading 
a  deed  false,  will  make  it  void.  2  Refi*  3.  11.  See  fiost.  A  man 
may  plead  non  est  factum  to  a  deed  read  false  ;  as  where  a  release 
of  an  annuity  was  read  to  an  illiterate  person,  as  a  release  of  the 
arrears  only,  Sec.  agreed  to  be  released.  Moor,  148.  If  there  is  a 
dme  limited  for  a  person  to  seal  a  writing,  in  such  case  illiteracy 
shall  be  no  excuse,  because  he  might  provide  a  skilful  man  to 
instruct  him;  but  when  he  is  obliged  to  seal  it  upon  request, 
&c.  there  he  shall  have  convenient  time  to  be  instructed.  2  JYcls. 
Abr.  946. 

If  a  man  for  great  age  cannot  see  to  read,  and  seals  an  obliga- 
tion upon  false  reading,  he  shall  avoid  it.  1 1  Re/i.  28.  Resolved, 
though  he  was  lettered-  for  now  he  has  all  his  intelligence  by 
hearing.  Also  vide  9  Hen.  VI.  59.  b.  10  Hen.  VI.  6.  10.  2  Rep. 
9.  Skin.  159.  47  Edw.  III.  3.b.  17.  44  Edw.  III.  23.  44  Ass.  30. 
3  Edw.  III.  31.  b.  32.  a.  11  Refi.  27.  b.  Piggot's  case.  See 
tit.  Deed. 

ILLUMINARE,-To  illuminate,  to  draw  in  gold  and  colours  the 
initial  letters  and  the  occasional  pictures  in  manuscript  books. 
See  Bromfiton,  sub  anno  1076.  Those  persons  who  particularly 
practised  this  art  were  called  illuminator es,  whence  our  limners. 

IMAGES,  How  to  be  defaced,  stat.  3  &  4  Edw.  VI  c.  10.  See 
tit.  Pafiist. 

IMAGINING (or  comfiasnng,  &c.)  the  king's  death,  is  high 
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treason,  25  Edw.  III.  c.  2.  A  Queen  regnant  is  within  the  words 
of  the  act.  1  Hale's  P.  C.  101.  The  terms  compassing  and  imagin- 
ing are  synonymous.  And  there  must  be  sufficient  proof  of  an 
overt  act  to  convict.    See  this  Diet.  tit.  Treason. 

IMBARGO,  Span,  nayium  de tenth."]  A  stop,  stay,  or  arrest 
upon  ships  or  merchandise,  by  public  authority.  See  statute  18 
Car.  II.  c.  5.  This  arrest  of  shipping  is  commonly  of  the  ships 
of  foreigners  in  time  of  war  and  difference  with  states  to  whom 
they  are  belonging:  but,  by  an  ancient  statute  foreign  merchants 
in  this  kingdom  are  to  have  forty  days'  notice  to  sell  their  effects 
and  depart,  on  any  difference  with  a  foreign  nation.  27  Edw.  III. 
c.  17.  See  tit.  Merchant.  This  term  has  also  a  more  extensive 
signification,  for  ships  are  frequently  detained  to  serve  a  prince 
in  an  expedition;  and  for  this  end  have  their  lading  taken  out  with- 
out any  regard  to  the  colours  they  bear,  or  the  government  to 
whose  subjects  they  belong.  The  legality  of  such  a  measure  has 
been  doubted  by  some,  but  it  is  certainly  conformable  to  the  law 
of  nations,  for  a  prince  in  distress  to  make  use  of  whatever  ves- 
sels he  finds  in  his  ports  that  may  contribute  to  the  success  of  his 
enterprise.  Park  on  Insurance,  c.  4.  p.  78.  The  king  may  grant 
imbargoes  on  ships,  or  employ  the  ships  of  his  subjects,  in  time  of 
danger,  for  the  service  and  defence  of  the  nation ;  but  a  warrant 
to  stay  a  single  ship,  on  a  private  account,  is  no  legal  imbargo. 
Moor,  892.  Carth.  297.  Prohibiting  commerce  in  the  time  of  war, 
or  of  plague,  pestilence,  &c.  is  a  kind  of  imbargo  on  shipping. 

Imbargoes  laid  on  shipping  in  the  ports  of  Great  Britain^  royal 
proclamation,  in  time  of  war,  are  strictly  legal,  and  are  equally 
binding  as  an  act  of  parliament;  because  such  proclamation  is  found- 
ed on  a  prior  law,  namely,  that  the  king  may  prohibit  any  of  his 
subjects  from  leaving  the  realm.  But  in  times  of  peace  the  power 
of  the  king  to  lay  such  restraints  is  doubtful ;  and,  therefore,  where 
a  proclamation  issued  in  the  year  1766,  to  prevent  the  exportation 
of  corn  against  the  words  of  a  statute  (22  Car.  II.  c.  13.)  then  in 
force,  although  the  measure  was  absolutely  necessary  to  prevent 
a  dearth,  it  was  thought  prudent  to  procure  an  act  of  the  legisla- 
ture (stat.  7  Geo.  III.  c.  7.)  to  indemnify  all  who  advised  or  acted 
under  that  proclamation.  See  Park  on  Ins.  79.  1  Comm.  270.  4 
Mod.  177.  179.  and  see  a  similar  statute  30  Geo.  III.  c.  1.  And 
further,  this  Diet.  tit.  Insurance  II.  3. 

IMBASING  of  Money,  Mixing  the  species  with  an  allay  below 
the  standard  of  sterling;  which  the  king  by  his  prerogative  may  do, 
and  yet  keep  it  up  to  the  same  value  as  before  :  Inhansing  of  it  is, 
when  it  is  raised  to  a  higher  rate,  by  proclamation.  1  Hale's  H> 
P.  C.  192.    See  tit.  Coin. 

1MBEZZLE,  To  steal,  pilfer  or  purloin;  or  where  a  person 
entrusted  with  goods,  wastes  and  diminishes  them.  The  word  im- 
bczzle  is  mentioned  in  several  statutes,  particularly  relating  to 
workers  of  wool,  &c.  Stat.  7  Jac.  I.  c.  7.  1  Ann.  stat.  2.  c.  18. 
Sec  tit.-  Manufacturers. 

If  any  servant  imbezzles,  purloins,  or  makes  away  his  master's 
proods  to  40s.  value,  it  is  made  felony  without  benefit  of  clergy,  by 
stat.  12  Ann.  c.  7.  Sec  tit.  Felony,  Rcrbbery,  Servant,  Appren- 
tice. 

Imbezzling  the  king's  armour  or  stores  is  felony  without  clergy, 
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Tiy  31  EUz.  r.  4.  As  to  naval  stores,  the  benefit  of  clergy  is  taken, 
away  by  22  Car.  II.  c.  5.  Other  inferior  imbezzlements  and  mis- 
demeanors, that  fall  under  this  denomination,  are  punished,  by  stat. 
1  Geo.  I.  stat.  2.  c.  25.  with  fine  and  imprisonment. 

Imbezzling  the  public  moneyy  if  committed  by  high  officers, 
is  usually  punished  by  impeachment  in  parliament.  At  common 
law  the  offender  is  subject  to  a  discretionary  fine  and  imprison- 
ment.   4  Comm.  121,  122. 

Imbezzling  or  vacating  records  is  a  felonious  offence  against  pub- 
lie  justice,  by  stat.  8  Hen.  VI.  c.  12.  See  tit.  Records,  Felony, 
Fine,  Deeds. 

IMBRACERY.    See  Embracery. 

IMBROCUS,  A  brook,  a  gut,  a  water-passage.  Somner  of 
Forts  and  Forts,  p.  43. 

IMBROIDERY,  See  Embroidery. 

IMMUNITIES.  King  Henry  III.  by  charter  granted  to  the 
citizens  of  London,  a  general  immunity  from  all  tolls,  8cc.  except 
customs  and  prisage  of  wine.  Cit.  lib.  94.  See  tit.  King,  Pre- 
rogative,  London. 

IMP AL ARE,  To  put  in  a  pound.    LI.  Hen.  I.  c.  9. 

IMPANEL,  impancllarc  vel  im/ianulare  juratis.~\  Signifies  the 
writing  and  entering  into  a  parchment  schedule,  by  the  sheriff, 
the  names  of  a  jury. 

IMPARLANCE,  interlocutio,  vel  licentia  inter loquendi,  from 
the  Fr.  parler,  to  speak.]  In  the  common  law,  is  taken  for  a  pe- 
tition, in  court,  of  a  day  to  consider  or  advise  what  answer  the 
defendant  shall  make  to  the  action  of  the  plaintiff ;  being  a  con- 
tinuance of  the  cause  till  another  day,  or  a  longer  time,  given  by 
the  court. 

Imparlance  is  said  to  be  when  the  court  gives  the  party  leave 
to  answer  at  another  time,  without  the  assent  of  the  other  party. 
Com.  Dig.  tit.  Pleader,  D.  1.  But  the  more  common  significa- 
tion of  imparlance  is,  time  to  plead.  2  Show.  310.  2  Mod.  62. 
And  it  is  either  general,  without  saving  to  the  defendant  any  ex- 
ception, which  is  always  to  another  term;  Mod.  28.  or  special, 
which  is  sometimes  to  another  day  in  the  same  term.  6  Mod.  8. 
The  general  imparlance  is  of  course  where  the  defendant  is  not 
bound  to  plead  the  same  term ;  but  a  special  imparlance  is  not  al- 
lowed, without  leave  of  the  court.  R.  E.  5  Ann.  A  special  im- 
parlance is  with  a  saving  of  all  exceptions  to  the  writ,  bill,  or  count, 
which  may  be  granted  by  the  prothonotary ;  or  they  may  be  still 
more  special  with  a  saving  of  all  exceptions  whatsoever,  which 
are  granted  at  the  discretion  of  the  court,  and  are  called  general 
special  imparlances.    12  Mod.  529. 

A  general  imparlance  is  set  down  and  entered  in  general  terms, 
without  any  special  clause,  thus  ;  and  now  at  this  day,  to  wit,  on. 
Thursday  next  after  the  Octave  of  St.  Hilary,  in  the  same  term, 
until  which  day  the  aforesaid  C.  D.  the  defendant,  had  license  to 
imparl  to  the  bill  aforesaid,  and  then  to  answer,  Isfc. 

Special  imparlance  is  where  the  party  desires  a  farther  day  to 
answer,  adding  also  these  words  ;  saving  all  advantages,  as  well 
to  the  jurisdiction  of  the  court,  as  to  the  writ  and  declaration,  isfc. 
Kitch.  200.  This  imparlance  is  had  on  the  declaration  of  the 
plaintiff ;  and  special  imfiarlarice  is  of  use  where  the  defendant  is 
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to  plead  some  matters  which  cannot  be  pleaded  after  a  general 
imparlance.    5  Rep.  75. 

Imparlance  is  generally  to  the  next  term  ;  and  if  the  plaintiff 
amend  his  declaration  after  delivered  or  filed,  the  defendant  may 
imparl  to  the  next  term,  if  the  plaintiff  do  not  pay  costs ;  but  if 
he  pay  costs,  which  are  excepted,  the  defendant  cannot  impart* 
Also  if  the  plaintiff  declares  against  the  defendant,  but  doth  not 
proceed  in  three  terms  after,  the  defendant  may  imparl  to  the  next 
term.    2  Li  11.  A 'dr.  35. 

If  the  writ  be  returnable  on  the  last  day  of  term,  the  defendant 
is  of  course  entitled  to  an  imparlance,  but  must  plead  in  four  days 
of  the  next  term,  provided  a  rule  be  given  either  in  a  town  or 
country  cause. 

On  a  declaration  delivered  of  Hilary,  there  may  be  an  imparl- 
ance  to  Trinity  term,  if  the  defendant  has  not  pleaded .  before ; 
for  it  is  the  course  of  the  court  to  give  imparlance  or  declara- 
tion till  the  day  of  pleading.  If  a  writ  be  returnable  in  one  term 
and  the  declaration  is  not  delivered  before  the  essoin-day  of 
the  second  term,  the  defendant  is  not  obliged  to  plead  in  the  same 
term,  but  is  entitled  to  an  imparlance.    Impeyys  K.  B. 

As  to  causes  of  imparlance.  The  not  delivering  a  declaration 
in  time  is  sometimes  the  cause  cf  imparlance  of  course :  and 
where  the  defendant's  case  requires  a  special  plea,  and  the  mat- 
ter which  is  to  be  pleaded  is  difficult,  the  court  will,  upon  motion, 
grant  the  defendant  an  imparlance,  and  longer  time  to  put  in  his 
plea,  than  otherwise,  by  the  rules  of  the  court,  he  ought  to  have: 
if  the  plaintiff  keeps  any  deed  or  other  thing  from  the  defendant, 
whereby  he  is  to  make  his  defence,  imparlance  may  be  granted 
till  the  plaintiff  delivers  it  to  him,  or  brings  it  into  court,  and  a 
convenient  time  after  to  plead.    Nil.  22  Car.  I.  B.  R. 

An  imparlance  being  prayed  on  a  defendant's  appearing  to  an- 
swer an  information,  it  was  said,  imparlance  was  formerly  from 
day  to  clay,  but  now  from  one  term  to  another,  in  criminal  pro- 
ceedings ;  and  it  was  ruled  that  the  defendant  should  have  the  same 
time  to  imparl  that  the  process  would  have  taken  up,  if  he  had 
stood  out  till  the  attachment  or  capias;  for  when  he  comes  in 
upon  that,  he  must  plead  instanter.  1  Salk.  367.  Mod.  Cases, 
243.  And  if  process  had  been  continued,  he  might  have  been 
brought  in  the  same  term  upon  an  attachment ;  and  then  there 
could  be  no  imparlance,  but  he  ought  to  plead  instanter.  2  Mis. 
Abr.  947. 

There  are  many  cases  wherein  imparlances  are  not  allowed ;  no 
imparlance  is  granted  in  a  homine  replegiando;  or  in  an  assise, 
unless  on  good  cause  shown :  nor  shall  there  be  an  imparlance  in 
an  action  of  special  clausumj regit;  though  it  is  allowed  in  general 
actions  of  trespass.  Hil.  9  Wm.  III.  3  Salk.  186.  Where  an 
attorney,  or  other  privileged  person  of  the  court,  sues  another, 
the  defendant  cannot  imparl,  but  must  plead  presently :  if  the 
plaintiff  sues  out  a  special  original,  wherein  the  cause  of  action 
is  expressed,  and  the  defendant  is  taken  on  a  special  capias,  he 
shall  not  have  an  imparlance,  but  shall  plead  as  soon  as  the  rules 
are  out.    2  till.  35,  36.    See  tit.  Practice. 

Of  pleadings  afterwards.  A  plea  to  the  jurisdiction  may  not  be 
pleaded  after  general  imparlance*  Raym.  34.  Dilatory  pleas  also 
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cannot  be  pleaded  after  a  general  imparlance,  which  is  an  ac- 
knowledgment of  the  propriety  of  the  action.  3  Comm.  301.  Tidd's 
Pract.  After  imparlance,  the  defendant  cannot  plead  in  abatement; 
if  he  doth,  and  the  plaintiff  tenders  an  issue,  whereupon  the 
defendant  demurs,  and  the  plaintiff  joins  in  demurrer,  such  plea 
is  not  peremptory ;  because  the  plaintiff  ought  not  to  have  joined 
in  demurrer,  but  to  have  moved  the  court,  that  the  defendant  might 
be  compelled  to  plead  in  chief.  Allen,  65.  Though  a  defendant 
may  not  plead  in  abatement  after  a  general  imparlance;  yet,  if 
it  appear  by  the  record  that  the  plaintiff  hath  brought  his  action 
before  he  had  any  cause,  the  court  ex  officio  will  abate  the  writ. 
2  Lev.  197.    See  this  Diet.  tit.  Abatement,  Practice. 

The  defendant  cannot  have  oyer  of  a  deed  in  a  common  case, 
after  imparlance:  and  a  tender  after  imparlance  is  naught.  2  Lev. 
190.  Lutnu.  238.  If  it  appears  upon  the  record,  that  an  imparl- 
ance was  due,  and  denied,  it  is  error ;  but  then  such  error  must 
appear  on  the  record.  3  Salk.  168.  It  has  been  held,  that  if  the 
defendant  doth  not  appear  on  a  dies  datus,  the  plaintiff  shall  not 
have  judgment  by  default,  as  he  may  on  imparlance,  because  the 
dies  datus  is  not  so  strong  against  him  as  an  imparlance;  and 
therefore  the  plaintiff  must  take  process  against  the  defendant  for 
not  appearing  at  the  time.    Moor,  79.    2  JVels.  947. 

After  a  general  special  imparlance,  the  defendant  may  not  only 
plead  in  abatement  of  the  writ,  bill,  or  count,  but  also  privilege. 
I  Lev.  54.  12  Mod.  529.  5  Mod.  335.  But  it  seems  that  such 
plea  must  be  entitled  of  the  term  the  declaration  is  filed.  Impey's 
K.  B. 

It  is  ordered  that  a  special  imparlance  shall  not  be  allowed  the 
defendant,  without  the  leave  of  the  court  first  obtained.  R.  E. 
5  Ann. 

If  the  writ  be  returnable  before  the  last  return  of  any  term,  and 
the  declaration  not  filed,  and  notice  given  four  days  exclusive  be- 
fore the  end  of  such  term,  the  defendant  is  entitled  to  an  imparl- 
ance.   R.  Trin.  22  Geo.  III. 

Where  a  defendant  is  arrested  by  process  out  of  B.  R.  in  which 
the  cause  of  action  is  specially  expressed ;  or  a  copy  of  process 
is  delivered,  and  the  plaintiff  hath  declared  ;  the  defendant  shall 
not  have  liberty  of  imparlance,  without  leave  first  granted,  but 
shall  plead  within  the  time  allowed  a  defendant  prosecuted  by  ori- 
ginal writ.  R.  LIU.  2  Geo.  II.  And  upon  all  processes,  returna- 
ble the  first  or  second  return  of  any  term,  the  declaration  shall 
be  delivered  with  notice  to  plead  in  eight  days  after  delivery,, 
where  the  defendant  lives  above  twenty  miles  from  London,  fL2c. 
without  'any  imparlance;  and,  on  default  of  pleading,  the  plaintiff 
may  sign  judgment.  R.  Trin.  5  k.  6  Geo.  II.  See  further,  on 
this  subject,  and  as  to  obtaining  time  to  plead,  this  Diet.  tit.  Plead- 
ing, 1;  4.  Practice. 

IMPARSONEE,  A  parson  imparsonee,  persona  imper sonata,  is 
he  that  is  inducted,  and  in  possession  of  a  benefice.  Dyer,  foL. 
40.  num.  72.  says  a  dean  and  chapter  are  parsons  imparsonees  of  a 
benefice  appropriate  unto  them.  Cowell. 

IMPEACHMENT,  from  Lat.  impetere.']  The  accusation  and 
prosecution  of  a  person  for  treason,  or  other  crimes  and  misde- 
meanors.   Any  member  of  the  house  of  commons  may  not  only 
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impeach  any  one  of  their  own  body,  but  also  any  lord  of  parlia- 
ment, Sec.  And  thereupon  articles  are  exhibited  on  behalf  of  the 
commons,  and  managers  appointed  to  make  good  their  charge  and 
accusation  ;  which  being  done  in  the  proper  judicature,  sentence 
is  passed,  &c.  And  it  is  observed,  that  the  same  evidence  is  re- 
quired in  an  impeachment  in  parliament,  as  in  the  ordinary  courts 
of  justice  ;  but  not  in  bills  of  attainder.  See  Index  to  State  Trials, 
vol.  6.  tit.  Evidence. 

An  impeachment  before  the  lords  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  prosecution  of  known  and  established 
law,  and  hath  been  frequently  put  in  practice;  being  a  present- 
ment to  the  most  high  and  supreme  court  of  criminal  jurisdiction 
by  the  most  solemn  grand  inquest  of  the  whole  kingdom.  1 
Hale's  P.  C.  150.  A  commoner  cannot,  however,  be  impeached 
before  the  lords  for  any  capital  offence,  but  only  for  high  misde- 
meanors. Rot.  Pari.  4  Ediu.  III.  n.  2.  Sc  6.  2  Brad.  Hist.  190. 
Selden  Judic.  in  Pari.  ch.  1.  But  see  contra,  4  Comm.  c.  19.  inn. 
and  tit.  Parliament. 

A  peer  may  be  impeached  for  any.  crime.  The  articles  of 
impeachment  are  a  kind  of  bills  of  indictment,  found  by  the  house 
of  commons,  and  afterwards  tried  by  the  lords  ;  who  are  in  cases 
of  misdemeanors  considered  not  only  as  their  own  peers,  but  as 
the  peers  of  the  whole  nation.  This  is  a  custom  derived  to  us 
from  the  constitution  of  the  ancient  Germans;  who  in  their  great 
councils  sometimes  tried  capital  accusations  relating  to  the  pub- 
lic ;  "  licet  apnd  concilium  accusare  quoque  et  discrimcn  capitis 
intendere."    Tac.  dc  mor.  Germ.  12. 

By  stat.  12  8c  13  Wm.  III.  c.  2.  it  is  enacted,  that  no  pardon 
under  the  great  seal  shall  be  pleadable  to  an  impeachment  by  the 
commons  in  parliament.  But  the  king  may  pardon  after  convic- 
tion on  an  impeachment.  4  Comm.  400.  and  see  id.  259— 261.  and 
this  Diet.  tit.  Pardon. 

On  the  impeachment  of  Warren  Hastings  for  malconduct  as 
governor-general  of  India,  the  trial  of  which  lasted,  by  adjourn- 
ment, for  seven  years,  from  1787  to  1794,  it  was  solemnly  deter- 
mined that  an  impeachment  is  not  abated,  or  put  an  end  to,  by  the 
prorogation  or  dissolution  of  parliament.  And  a  statute  was  pass- 
ed to  prevent  prorogation  or  dissolution  from  having  the  effect 
of  putting  a  stop  to  the  previous  proceedings  in  the  house  of 
commons.    See  Raym.  120.    1  Lev.  384.  and  tit.  Parliament  viii. 

IMPEACHMENT  of  WASTE,  impetitio  vasti,  from  Fr.  em* 
pes-zhement,  i.  e.  impedimentum7\  Signifies  a  restraint  from  com- 
mitting of  waste  upon  lands  or  tenements ;  or  a  demand  of  re- 
compense for  waste  done  by  a  tenant  who  hath  but  a  particular 
estate  in  the  land  granted.  He  that  hath  a  lease  to  hold  without 
impeachment  of  waste,  hath  by  that  sUch  an  interest  given  him  in 
the  land,  Sec.  that  he  may  make  waste  without  being  impeached 
for  it;  that  is,  without  being  questioned,  or  any  demand  of  recom- 
pense for  the  waste  done.    1 1  Rep.  82.  b.    See  tit.  Waste. 

IMPECHIARE,  Fr.  empecher,  Lat.  impetere.']  To  impeach, 
to  accuse  and  prosecute,  for  felony,  or  treason.  Speltnan  and 
Somner  say,  that  it  is  derived  from  the  Lat.  impetere,  which  is  to 
accuse,  or  in  jus  vocare;  from  whence  impetitio  signifies  an  accuse^ 
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(ton,  viz.  sine  impetitione  vastly  is  without  impeaching  or  accusing 
him.  of  waste.    See  Imfieachment. 

IMPEDIATUS,  expeditatus,  impediati  canes,  dogs  laived  and 
disabled  from  doing  mischief  in  the  forests,  and  purlieus  of  them, 
Cowell.    See  Expcclitate. 

IMPEDIENS,  A  defendant,  or  deforciant.  Cowell. 

IMPEDIMENTS  in  LAW.  Persons  under  impediments  are 
those  within  age,  under  coverture,  non  compos  mentis,  in  prison, 
beyond  sea,  &c.  who,  by  a  saving  in  several  laws,  have  time  to 
claim  and  prosecute  their  rights,  after  the  impediments  removed, 
in  case  of  fines  levied,  Sec.    See  tit.  Limitation  of  Actions. 

I M  PERI  ALE,  A  sort  of  very  fine  cloth.  Cowell. 

1MPESCATUS,  Impeached,  or  accused.  Pat.  18  Edw.  I. 

IMPETITIO,  See  ante,  Impeachment. 

IMPETRATION,  impetratio.']  An  obtaining  any  thing  by- 
request  and  prayer  :  and  in  our  statutes  it  is  a  preobtaining  of 
church  benefices  in  England  from  the  court  of  Rome,  which  be- 
longed to  the  gift  and  disposition  of  the  king,  and  other  lay-pa- 
trons of  this  realm  ;  the  penalty  whereof  was  the  same  with  that 
inflicted  on  provisors.  See  stat.  25  Edw.  III.  st.  6.  38  Edw. 111. 
st.  2.  c.  1. 

IMPIERMENT,  Impairing  or  prejudicing,  "  to  the  impierment 
and  diminution  of  their  good  names."    Stat.  23  Hen.  VIII.  c.  9. 

IMPLEAD,  from  Fr.  plaider.']  To  sue  or  prosecute  by  course 
of  law. 

IMPLEMENTS,  from  Lat.  imfileo,  to  fill  up.]  Things  ne- 
cessary in  any  trade  or  mystery,  without  which  the  work  cannot 
be  performed ;  also  the  furniture  of  a  house,  as  all  household 
goods,  implements,  &c.  And  implements  of  household  are  tables, 
presses,  cupboards,  bedsteads,  wainscot,  and  the  like.  In  this 
sense,  we  find  this  word  often  in  gifts  and  conveyances  of  move- 
ables.   Terms  de  Ley. 

IMPLICATION,  A  necessary  inference  of  something  not  direct- 
ly declared ;  between  parties  in  deeds,  agreements,  Sec.  arising 
from  what  is  admitted  or  expressed.  When  the  law  giveth  any 
thing  to  a  man,  it  giveth  implicitly  (or  rather  impliedly}  whatsoever 
is  necessary  for  the  enjoying  the  same. 

It  is  a  general  rule,  that  where  an  estate  is  to  be  raised  by 
implication,  it  must  be  a  necessary  and  inevitable  implication,  and 
such  as  that  the  words  can  have  no  other  construction  whatso- 
ever.   Tal'o.  3. 

An  implication  cannot  be  intended  by  deed,  unless  there  are  apt 
words  ;  but  otherwise  in  a  will.    BrownL  153. 

An  implied  intent  must  not,  without  clear  expression,  alter  the 
equitable  general  law.    1  Chan.  Cas.  297. 

An  estate  by  implication  was  never  thought  of  in  a  deed,  nor 
in  a  will  but  in  case  of  necessity.    4  Mod.  156. 

No  implication  shall  be  allowed  against  an  express  estate  limited 
by  express  words.     1  Salk.  226. 

An  express  estate  for  life  cannot  be  enlarged  by  implication,  but. 
by  express  words  it  may.  '  2  Vern.  449. 

The  want  of  words  in  some  cases  may  be  helped  by  implication; 
and  so  one  word  or  thing,  or  one  estate  given,  shall  be  implied  by 
another.    There  is  an  implication  in  wills  and  devises  of  lands, 
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whereby  estates  are  gained;  as  if  a  husband  devises  the  goods  id 
his  house  to  his  wife,  and  that  after  her  decease  his  son  shall  have 
them,  and  his  house  ;  though  the  house  be  not  devised  to  the  wife 
by  express  words,  yet  it  has  been  held,  that  she  hath  an  estate  for 
life  in  it  by  implication,  because  no  other  person  could  then  have 
it,  the  son  and  heir  being  excluded,  who  was  to  have  nothing  till 
after  her  decease.    1  Ventr.  223. 

Estates  for  life,  and  estates-tail,  may  be  raised  by  implication  \\\ 
wills  :  a  testator  had  three  sons,  the  eldest  son  dying,  leaving  his 
wife  with  child,  to  whom  the  father  devised  an  annuity  in  ventre 
$a  mere,  and  if  his  middle  son  died  before  he  had  any  issue  of  his 
body,  remainder  over,  kc.  And  it  was  resolved,  that  such  son  had 
an  estate-tail  by  implication.  Moor,  127.  It  is  said  a  fee-simple 
estate  shall  not  arise  by  implication  in  a  will ;  though  there  is  a 
perpetual  charge  imposed  by  the  devisor  on  the  devisee,  kc. 
Bridgm.  103.  Also  it  hath  been  adjudged,  that  where  a  particular 
estate  is  devised  by  will  expressly,  a  contrary  intent  shall  not  be 
implied  by  any  subsequent  clause.    See  tit.  Will. 

Implication  is  either  necessary  or  possible,  and  wherever  an  es- 
tate is  raised  by  that  means  in  a  will,  it  must  be  by  necessary  im- 
plication; for  the  devisee  must  necessarily  have  the  thing  devised, 
and  no  other  person  can  have  it.    1  Salk.  236.    2  JVels.  Abr,  494, 

No  implication  shall  be  allowed  against  an  express  estate,  limit- 
ed by  express  words,  to  drown  the  same.  Salk.  266.  There  are 
conditions  and  covenants,  implied  by  law,  in  deeds  and  grants :  and 
implication  will  sometimes  help  law  proceedings,  and  supply  de- 
fects. See  tit.  Intendment,  Use,  Deed,  Covenant,  Estate,  Limit- 
ation, ts'c. 

IMPORTATION,  importation  The  bringing  goods  and  mer- 
chandise into  this  kingdom  from  other  nations.    See  this  Z?/c/.  tit. 

Navigation  Acts. 

IMPOSSIBILITY.  A  thing  which  is  impossible  in  law,  is  all 
one  with  a  thing  impossible  in  nature  :  and  if  any  thing  in  a  bond  or 
deed  is  impossible  to  be  done,  such  deed,  &c.  is  void.  Yet  where 
the  condition  of  a  bond  becomes  impossible  by  the  act  of  God,  in 
Such  case,  it  is  held  the  obligor  ought  to  do  all  in  his  power  to- 
wards a  performance  :  as  when  a  man  is  bound  to  enfeoff  the  ob- 
]igcc  and  his  heirs,  and  the  obligee  dies,  the  obligor  must  enfeoff 
his  heir.    2  Co.  Rep.  74.    See  tit.  Bond,  Condition,  Deed. 

IMPOST,  from  Lat.  impono.']  The  tax  received  by  the  prince, 
for  such  merchandises  as  are  brought  into  any  haven  within  his 
dominions,  from  foreign  nations.  It  may  in  some  sort  be  distin- 
guished from  customs,  because  customs  are  rather  that  profit  the 
prince  maketh  of  wares  shipped  out;  yet  they  are 'frequently  con- 
founded.   Coivell.    See  this  Diet.  tit.  Customs  on  Merchandise. 

IMPOSTORS,  religious.  Those  who  falsely  pretend  an  extraor- 
dinary commission  from  heaven ;  or  terrify  and  abuse  the  peo* 
pic  with  false  denunciations  of  judgments.  They  are  punish- 
able by  the  temporal  courts  with  fine,  imprisonment,  and  infamous 
corporal  punishment.    1  Haivk.  P.  C.  c.  5.  < 

IMPOTENCY,  Is  a  canonical  disability  to  avoid  marriage  m 
the  spiritual  court.  The  marriage  is  not  void  ab  initio,  but  void- 
able only  by  sentence  of  separation,  but  to  be  actually  made  du- 
ring the  life  of  the  parties.    See  tit.  Marriage, 


IMPRESSING. 


395 


Impotency,  property  by  reason  of.  A  qualified  property  may- 
subsist  with  relation  to  animals/er<e  nature,  rationc  impotentiae,  on 
account  of  their  own  inability.  As  when  hawks,  herons,  or  other 
birds  build  in  my  trees,  or  conies  or  other  creatures  make  their 
nests  or  burrows  in  my  land,  and  have  young  ones  there  ;  I  have 
a  qualified  property  in  those  young  ones,  till  such  time  as  they  can 
fly  or  run  away,  and  then  my  property  expires.  Carta  de  for est d; 
(9  Hen.  III.  c.  13.)  but  till  then  it  is  in  some  cases  trespass,  and  in 
others  felony,  for  a  stranger  to  take  them  away.  7  Rep.  17.  Lamb. 
Eiren.  274.   2  Comm.  394.  See  tit.  Game. 

IMPRESSING  (or  impresting  i.  e.  paying  earnest  to)  SEA- 
MEN. The  power  of  impressing  men  for  the  sea  service  by  the 
king's  commission,  has  been  a  matter  of  some  dispute,  and  submit- 
ted to  with  great  reluctance ;  though  it  hath  very  clearly  and 
learnedly  been  shown  by  Sir  Michael  Foster,  that  the  practice  of 
impressing,  and  granting  powers  to  the  admiralty  for  that  pur- 
pose, is  of  very  ancient  date,  and  hath  been  uniformly  continued, 
by  a  regular  series  of  precedents,  to  the  present  time  :  whence  he 
concludes  it  to  be  part  of  the  common  law.  The  difficulty  arises 
from  hence,  that  no  statute  has  expressly  declared  this  power  to 
be  in  the  crown,  though  many  of  them  very  strongly  imply  it.  The 
stat.  2  Rich.  II.  c.  4.  speaks  of  mariners  being  arrested  and  retain- 
ed for  the  king's  service,  as  of  a  thing  well  known,  and  practised 
without  dispute  ;  and  provides  a  remedy  against  their  running 
away.  By  stat.  2  &  3  P,  M.  c.  16.  if  any  waterman,  who  uses 
the  river  Thames,  shall  hide  himself  during  the  execution  of  any 
commission  of  pressing  for  the  king's  service,  he  is  liable  to 
heavy  penalties.  By  stat.  5  Eliz.  c.  5.  no  fisherman  shall  be  taken 
by  the  queen's  commission  to  serve  as  a  mariner ;  but  the  commis- 
sion shall  be  first  brought  to  two  justices  of  the  peace,  inhabiting 
near  the  sea  coast  where  the  mariners  are  to  be  taken,  to  the  in- 
tent, that  the  justices  may  choose  out,  and  return  such  a  number 
of  able-bodied  men  as  in  the  commission  are  contained,  to  serve  her 
majesty.  And,  by  others,  (7  &  8  Wm.  III.  f.  21,  2  Ann.  c.  6.  4 
£c  5  Ann.  c.  19.  13  Geo.  II.  c.  17.  &c.)  especial  protections  are 
allowed  to  seamen  in  particular  circumstances,  to  prevent  them 
from  being  impressed.  All  which  do  most  evidently  imply  a 
power  of  impressing  to  reside  somewhere  ;  and,  if  any  where,  it 
must,  from  the  spirit  of  our  constitution,  as  well  as  from  the  fre- 
quent mention  of  the  king's  commission,  reside  in  the  crown  alone. 
1  Comm.  419.     Comb.  245.    Eost.  154. 

The  legality  of  pressing  is  so  fully  established,  that  it  will 
not  now  admit  of  a  doubt  in  any  court  of  justice.  In  the  case  of 
The  King  v.  Tubbs,  Lord  Mansfield  said,  "  The  power  of  pressing 
is  founded  upon  immemorial  usage  allowed  for  ages.  If  not,  it  can 
have  no  ground  to  stand  upon  ;  nor  can  it  be  vindicated  or  justified 
by  any  reason  but  the  safety  of  the  state.  The  practice  is  dedu- 
ced from  that  trite  maxim  of  the  constitutional  law  of  England, 
that  private  mischief  had  better  be  submitted  to,  than  public  de- 
triment  and  inconvenience  should  ensue.  Though  it  be  a  legal 
power,  it  may,  like  many  others,  be  abused  in  the  exercise  of  it." 
Cowp.  517.  In  that  case  the  defendant  was  brought  up  by  habeas 
corpus,  upon  the  ground  that  he  was  entitled  to  an  exemption  • 
but  the  court  held,  that  the  exemption  was  not  made  out,  an^  j,e 
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was  remanded  to  the  ship  from  whence  he  had  been  brought.  1 
Comm.  420.  n.  See  also  5  Term  Rep.  276.  and  further,  this  Diet. 
tit.  Mariner,  Seaman,  Murder,  Navy. 

In  addition  to  the  authorities  cited  by  Foster  in  support  of  the 
legality  of  pressing  seamen,  many  more  are  collected  by  Barring, 
ton,  (in  his  Ob3.  on  Anc.  Stats,  p.  334.  Sec.  edit.  5.)  who  shows,  that 
the  crown  anciently  exercised  a  similar  power  of  impressing  men 
for  the  land  service  ;  not  only  for  the  army,  but  for  the  king's  plea- 
sure :  and  instances  are  given  in  the  case  of  Goldsmith's  Aurifa- 
bros,  impressed  pro  ufijiaratibus  persona  regis.  14  Ediv.YV '.  Rym. 
vol.  V.  part.  'm.  p.  50.  and  Minstrels  in  solatium  regis.  Raym.  34 
Hen.  VI. 

IMPREST  MONEY,  from  in,  and  Fr.  prest,  paratus.~]  Money 
paid  on  enlisting  soldiers.   See  Prest-money. 

IMPRETI ABILIS,  Invaluable ;  in  which  sense  it  is  often  men- 
tioned in  Mat.  Paris. 

IMPRIMERY,  Fr.  A  print,  or  impression ;  the  art  of  print- 
ing, and  a  printing-house,  -are  called  imprimary,  in  some  sta- 
tutes. 

IMPRISII,  Those  who  side  with,  or  take  the  part  of  another, 
either  in  his  defence,  or  otherwise.    Mat.  Par.  127. 

IMPRISONMENT,  imprisonamentum^  The  restraint  of  a  man's 
liberty  under  the  custody  of  another;  and  extends  not  only  to  a 
gaol,  but  to  a  house,  stocks,  or  where  a  man  is  held  in  the  street, 
Sec.  for  in  all  these  cases  the  party  so  restrained  is  said  to  be  a  pri- 
soner, so  long  as  he  hath  not  his  liberty  freely  to  go  about  his  bu- 
siness, as  at  other  times.    Co.  Litt.  253. 

None  shall  be  imprisoned  but  by  the  lawful  judgment  of  his  peers, 
or  by  the  law  of  the  land.  Magna  Charta,  c.  2.  stat.  25  Edio.  III. 
stat.  5.  c.  4.  All  imprisonment  must  be  according  to  law,  or  the 
custom  of  England;  as  to  Scotland,  34  Geo.  Ill,  c.  54.  §  2.  the  act 
of  1701,  for  preventing  wrongous  imprisonment,  so  far  as  may  re- 
late to  treason,  Sec.  suspended  till  first  February,  1795;  continued 
bv  35  Geo.  III.  c.  3.  and  33  Geo.  III.  c.  36.  39  Geo.  III.  c.  15.  44. 
39,  40.  Geo.  III.  c.  20.  41  Geo.  III.  c.  32.  and  41  Geo.  III.  (U.  K.) 
c.  26.  As  to  Ireland,  see  43  Geo.  III.  c.  116.  and  44  Geo.  III.  c. 
8.  or  by  process  and  course  of  law.  2  Inst.  46.  50.  282.  And  no 
person  is  to  be  imprisoned,  but  as  the  law  directs,  either  by  com- 
mand and  order  of  a  court  of  record,  or  by  lawful  warrant,  or  the 
king's  writ ;  by  which  one  may  be  lawfully  detained  to  answer  the 
lav/.    2  Inst.  46.    3  Inst.  209. 

At  common  law,  a  man  could  not  be  imprisoned  in  any  case, 
unless  he  were  guilty  of  some  force  or  violence  ;  for  which  his 
body  was  subject  to  imprisonment,  as  one  of  the  highest  execu- 
tions of  the  law;  but  imprisonment  is  inflicted  by  statute  in  many 
cases.  3  Rep.  11.  Whenever  the  common  law,  or  any  statute, 
gives  power  to  imprison,  there  it  is  lawful  and  justifiable ;  but  he 
who  doth  it  in  pursuance  of  a  statute,  must  be  sure  exactly  to  fol- 
low the  statute  in  the  order  and  manner  of  doing  thereof.  Dyer,  204. 
13  Edw.  I.  See  further  on  this  subject,  and  connected  therewith, 
this  Diet.  tit.  Arrest,  Bail,  Capias,  Commitment,  Constable,  False 
Imprisonment,  Habeas  Corpus. 

IMPROBATION,  Is  an  action,  whereby  we  pursue  papers  to 
be  declared  false  and  forged.    Scotch  Diet. 
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IMPROPRIATION.    See  tit.  Appropriation, 
IMPROVEMENT.    See  Approvement. 
IMPRUIARE,  To  improve  land. 

IMPRUI AMENTUM,  The  improving  of  lands.  Cartular.  Ab- 
hut.  Glaston.  MS.  pag.  50.  Or  rather  the  improvement  itself,  when 
m  ad  e. 

IN  AUTER  DROIT,  In  another's  right ;  as  where  executors 
or  administrators  sue  for  a  debt  or  duty,  Sec.  in  right  of  the  tes- 
tator or  intestate. 

INBLAURA,  Profit  or  product  of  ground.  Cotvell. 

INBORH  AND  OUTBORH,  &axo?i.  See  Camden's  Britain, 
'n  Ottadinis,  where  he  says,  speaking  of  Edelingham,  the  barony 
of  Patrick  earl  of  Dunbare,  which  also  was  biboroiv  and  Outboroiv 
between  England  and  Scotland,  as  we  read  in  the  books  of  inquisi- 
tions, that  is,  (as  he  believes,)  he  was  to  allow,  and  to  observe  in 
this  part,  the  ingress  and  egress  of  those  who  travelled  to  and  fro 
between  both  realms ;  for  Englishmen  in  ancient  time  called  in 
their  language  an  entry  and  forecourt  or  gate-house,  inborow. 
Coivell. 

INCASTELLARE,  To  reduce  a  thing  to  serve  instead  of  acas- 
tle ;  and  it  is  often  applied  to  churches.  Qui  post  mortem  patris 
ecclesiam  incastellatam  retinebat.     Gervas.  Dorob.  anno  1144. 

IN  CASU  CONSIMILI,   See  Casu  Consimili. 

IN  CASU  PROVISO,    See  Casu  Proviso. 

INCAUSTUM  or  ENCAUSTUM,  Ink.  Fleta,  lib.  2.  c.  27. 
par.  5. 

INCENDIARIES.  Burning  of  houses  maliciously,  to  extort 
sums  of  money  from  those  whom  the  malefactors  should  spare, 
was  made  treason  the  first  year  of  king  Hen.  VI.  I  Hale's  H.  P. 
C.  270.  The  like  offences  of  firing  houses  and  sending  letters 
demanding  money  of  persons,  Sec.  is  made  felony,  by  stat.  9  Geo.  I. 
c.  22.    See  tit.  Arson,  Black  Act,  Burning. 

INCEPTION,  The  same  person  is  patron  and  incumbent,  and 
he  devises  the  next  avoidance  ;  it  was  objected,  that  by  his  death 
the  church  is  void,  and  then  the  presentation  is  a  chose  in  action, 
and  not  grantable,  and  the  devise  takes  not  effect  till  after  the 
death  of  devisor,  and  therefore  void ;  but  held  a  good  devise,  be- 
cause it  has  inception  in  his  life.    Roll.  Rep.  214.    3  Bulst.  42. 

Lease  to  A.  for  life,  remainder  to  the  right  heir  of  A.;  this  is  a 
good  remainder  to  vest  upon  the  death  of  A.  for  the  inception  in 
his  life.    Roll.  Rep.  215.  7  Hen.  IV. 

Institution  gives  inception  to  a  lay  fee,  so  that  if  a  caveat  be  en- 
tered after  to  prevent  induction,  a  prohibition  shall  be  granted.  2 
Roll.294.  Prohibition,  (M)  pi.  14. 

INCERTAINTY.    See  tit.  Certaintij. 

INCEST.  In  the  year  1650,  when  the  ruling  powers  found  it 
for  their  interest  to  put  on  the  semblance  of  a  very  extraordinary 
strictness  and  purity  of  morals,  incest  and  wilful  adultery  were 
made  capital  crimes.  But  at  the  restoration,  when  men,  from  an 
abhorrence  of  the  hypocrisy  of  the  late  times,  fell  into  a  contrary- 
extreme,  of  licentiousness,  it  was  not  thought  proper  to  renew 
a  law  of  such  unfashionable  rigour.  And  these  offences  have  been 
ever  since  left  to  the  feeble  coercion  of  the  spiritual  court,  accord- 
ing to  the  rules  of  the  canon  law.  4  Comm.  64.    Sec  tit.  Lewdness. 

ENCHANTMENT,  See  tit-.  Conjuration.  . 
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INCHANTER,  incantator.']  He  who  by  charms  conjures  the 
devil ;  and  they  were  anciently  called  carmina,  by  reason  in  those 
days  their  charms  were  in  verse.    3  Inst.  44. 

INCHANTRESS,  incantatrix.~\  A  woman  who  uses  charms  and 
incantations.    See  Conjuration. 

INCHARTARE,  To  give,  or  grant  and  assure  any  thing  by 
an  instrument  in  writing.    Matt.  Paris. 

INCH  OF  CANDLE,  Is  the  manner  of  selling  goods  by  mer- 
chants ;  which  is  done  thus  :  first,  notice  is  to  be  given  upon  the 
exchange,  or  other  public  place,  of  the  time  of  sale ;  and,  in  the 
mean  time,  the  goods  to  be  sold  are  divided  into  lots,  printed  pa- 
pers of  which,  and  the  conditions  of  sale,  are  also  forthwith  pub- 
lished ;  and  when  the  goods  are  exposed  to  sale,  a  small  piece  of 
wax-candle,  about  an  inch  long,  is  burning,  and  the  last  bidder 
when  the  candle  goes  out,  is  entitled  to  the  lot  or  parcel  so  ex- 
posed.  If  any  difference  happens  in  adjusting  to  whom  a  lot  be- 
longs, where  several  bid  together,  the  lot  is* to  be  put  up  again; 
and  the  last  bidder  is  bound  to  stand  to  the  bargain,  and  take  the 
lot,  whether  good  or  bad.  In  these  cases,  the  goods  are  set  up 
at  such  a  price ;  and  none  shall  bid  less  than  a  certain  sum,  more 
than  another  hath  before,  &c.    Merch.  Diet.    See  tit.  Auction. 

INCIDENT,  incidens7\  A  thing  necessarily  depending  upon, 
appertaining  to,  or  following  another  that  is  more  worthy  or  prin- 
cipal. A  court-baron  is  inseparably  incident  to  a  manor ;  and  a 
court  of  piepowder  to  a  fair :  these  are  so  inherent  to  their  prin- 
cipals, that  by  the  grant  of  one,  the  other  is  granted;  and  they 
cannot  be  extinct  by  release,  or  saved  by  exception,  but  in  special 
cases.    Kitch.  36.    Co.  Lilt.  151.  i 

Rent  is  incident  to  a  reversion  j  timber  trees  are  incident  to  the 
freehold,  and  also  deeds  and  charters,  and  a  way  to  lands;  fealty 
is  incident  to  tenures  ;  distress  to  rent  and  amercements,  kc.  Co. 
Litt,  151.  Tenant  for  life  or  years  hath,  incident  to  his  estate,  es- 
tovers of  wood.  Co.  Litt.  41.  And  there  are  certain  incidents 
to  estates-tail ;  as  to  be  dispunishable  by  waste,  to  suffer  a  reco- 
very, £cc.  Co.  Litt.  224.  10  Rep.  38,  39.  Incidents  are  needful 
to  the  well  being  of  that  to  which  they  are  incident ;  and  the  law 
is  tender  of  them.    Hob.  39,  40. 

If  a  man,  either  by  grant  or  prescription,  has  a  right  to  a  wreck 
thrown  on  another's  land,  of  consequence  he  has  a  right  to  a  way 
over  the  same  land  to  take  it  ;  and  the  very  possession  of  the 
wreck  is  in  him  before  seizure,  6  Mod.  149.  See  14  Vin.  Abr. 
tit.  Incidents. 

INCIDENT  DILIGENCE,  Is  a  diligence  granted  before  litis 
contestation  in  improbations,  for  the  recovery  of  writs  craved  to 
be  produced,  and  in  many  other  cases  during  the  dependence  of 
the  principal  process.    Scotch  Diet. 

INCLAUDARE,  To  fetter  ahorse.  Mo?iasticon,  2  torn.  fi.  598. 

INCL  AUSA,  A  home-close,  or  enclosure  near  the  house.  Parock. 
Antiq.  fictg.  3 1 . 

INCLOSURES.  Throwing  down  enclosures  is  an  offence  pu- 
nishable by  our  ancient  laws  and  statutes.  Stat.  13  Ediv.  I.  stat. 
1.  c.  46.  But  if  the  lord  of  a  manor  enclose  part  of  the  waste  or 
common,  and  doth  not  leave  sufficient  for  the  commoners,  they 
may  break  down  such  enclosure,  or  have  writ  of  assise.  Stat, 
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5  &  4  Edw.  VI.  c.  3.  Large  wastes  or  commons  in  the  West-Riding 
of  the  county  of  York,  with  the  consent  of  the  lords  of  manors, 
&c.  may  be  enclosed,  a  sixth  part  whereof  shall  be  for  the  benefit 
of  poor  clergymen,  whose  livings  are  under  40/.  a  year,  to  be  set- 
tled in  trustees,  who  may  grant  leases  for  twenty-one  years,  &c. 
Stat.  12  Ann.  c.  4. 

Destroying  them  in  the  night,  to  be  made  good  by  the  neigh- 
bouring towns.  Stats.  13  Edit).  I.  stat.  1.  c.  46.  3  &  4  Edw.  VI, 
c.  3.  Throwing  down  enclosures  in  the  night,  to  be  punished  with 
treble  damages.  Stats.  3  8c  4  Edw.  VI.  c.  3.  s.  4.  22  &  23  Car. 
II.  c.  7.  Taking  away  gates,  pales,  posts,  stiles,  or  hedge-wood, 
or  destroying  them,  how  punished,  &c.  See  stats.  43  Eliz.  c.  7. 
15  Car.  II.  c.  2.   9  Geo.  III.  c.  29.    See  tit.  Common,  Wastes. 

INCOME,  Duties  on.  38  Geo.  III.  c.  16.  39  Geo.  III.  c.  13. 
39,  40  Geo.  III.  c.  49.  Rep.  42  Geo.  III.  c.  42.  But  43  Geo.  III. 
f.  122.  imposed  a  duty  or  contribution  on  the  profits  arising  from 
property,  &c.    See  Profiertij  Tax. 

45  Geo.  III.  c.  15.  imposes  additional  duties  in  Great  Britain  on 
the  amount  of  assessments  to  be  charged  on  the  profits  arising 
from  property,  professions,  trades,  and  offices. 

45  Geo.  III.  c.  49.  repeals  certain  parts  of  43  Gee.  III.  c.  122. 
for  imposing  a  tax  on  property,  and  regulates  the  collecting  the 
duties  on  the  same. 

45  Geo.  III.  c.  1 10.  contains  exemptions  under  property  act3. 
(See  now  46  Geo.  III.  c.  65.) 

INCOMPATIBILITY,  incomfiatibilitas  benepciorum.'}  Is  when 
benefices  cannot  stand  one  with  another,  if  they  be  with  cure, 
and  of  such  a  value  in  the  king's  books.  Tl7iit  lock's  Read.  fi.  4. 
See  tit.  Advowson. 

INCONTINENCY,  See  tit.  Adultery,  Fornication,  Lewdness, 
Rape,  &c. 

1NCOPOLITUS,  A  proctor,  or  vicar.    Leg,  Hen.  I. 
INCORPORATION,  Power  of,  See  tit.  Corporation. 
INCORPOREAL  HEREDITAMENTS,  See  tit.  Heredita- 
ments. 

INCREMENTUM,  Increase  or  improvement;  to  which  was 
opposed  decrementum  or  abatement.  Paroch.  Antic],  164.  It  is  used 
in  charters  for  a  parcel  of  ground  enclosed  out  of  a  common,  or 
improved. 

1NCROACHMENT,  Fr.  accrochment,  a  grasping.]  An  unlaw- 
ful gaining  upon  the  right  or  possession  of  another  man.  As 
where  a  man  sets  his  hedge  or  wall  too  far  into  the  ground  of 
his  neighbour,  that  lies  next  to  him,  he  is  said  to  make  encroach- 
ment upon  him  :  and  a  rent  is  said  to  be  encroached,  when  the 
lord  by  distress  or  otherwise  compels  his  tenant  to  pay  more  than 
he  owes  ;  and  so  of  services,  Sec.  9  Rep.  33.  And  sometimes 
this  word  is  applied  to  power;  for.  the  Spencers,  father  and  son-, 
it  is  said,  encroached  unto  them  royal  power  and  authority,  anno 
1  Edw.  III.  And  the  admirals  and  their  deputies  are  said  in  stat. 
15  Rich.  II.  c.  3.  to  have  encroached  to  themselves  divers  jurisdic- 
tions, &c. 

INCUMBENT,  From  Lat.  incumbo,  to  mind  diligently.]  A 
clerk  resident  on  his  benefice  with  cure  ;  and  is  so  called,  be- 
cause he  does  or  ought  to  bend  all  his  study  to  the  discharge  of 
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the  cure  of  the  church  to  which  he  belongs.  Co.  Lite.  119.  Where 
an  incumbent  is  put  out  without  due  process,  he  shall  be  at  large  to 
sue  for  his  remedy  at  what  time  he  pleaseth,  Sec.  Stat.  4  Hen.  IV. 
c.  22.    See  tit.  Advoivson,  Church. 

INCUMBRANCE.  See  tit.  Mortgage,  Purchase,  and  14  Vin. 
Abr.  tit.  Incumbrance. 

1NCURR  AMENTUM,  The  incurring  or  being  subject  to  a 
penalty,  fine  or  amercement:  so  incurri  alieni  is  to  be  liable  to  an- 
other's legal  censure  or  punishment.     Westm.  c.  37. 

INDEBITATUS  ASSUMPSIT,  See  tit.  Assumpsit. 

INDEC1MABLE,  indecimabilis.~]  That  is  not  tithable,  or  by  law 
ought  not  to  pay  tithe.    2  Inst.  490. 

Indefeasible,  or  indefeisible,  That  cannot  be  de. 

feated  or  made  void  ;  as  a  good  and  indefeasible  estate,  l$:c. 

INDEFEASIBLE  RIGHT  TO  THE  THRONE,  See  tit. 
King. 

1NDEFENSUS,  One  that  is  impleaded,  and  refuseth  to  make 
answer.    Mich.  50  Hen.  111.    Rot.  4. 

INDEMNITY.  On  the  afijirofiriation  of  a  church  to  any  col- 
lege, &c.  when  the  archdeacon  loses  for  ever  his  induction-money, 
the  recompense  he  receives  yearly  out  of  the  church  so  appropri- 
ate, as  12f/.  or  2s.  more  or  less,  as  a  pension  agreed  at  the  time  of 
the  appropriating,  is  called  indemnitij.  MS.  in  Bibl.  Cotton,  ji.  84. 
Acts  of  indemnity  are  passed  every  session  of  parliament  for  the 
relief  of  those  who  have  neglected  to  take  the  necessary  oaths, 
&c.  required  to  qualify  them  for  their  respective  offices. 

INDENTURE,  indentura.~]  Is  a  writing  containing  some  con- 
tract, agreement,  or  conveyance  between  two  or.  more  persons, 
being  indented  in  the  top  answerable  to  another  part,  which  hath 
the  same  contents.  Co.  Lift.  229.  A  deed  of  bargain  and  sale 
of  freehold  lands,  &c.  must  be  by  indenture,  enrolled,  &c.  Stat.  27 
Hen.  VIII.  c.  16.  Words  in  indentures,  though  of  one  party  only, 
are  binding  to  both  parties.  Cro.  Eliz.  202.  657.  See  this  Diet. 
tit.  Conveyance,  Deed. 

INDIA  COMPANY,  See  East-India  Company. 

INDIA  GOODS,  See  this  Diet.  tit.  East-India  Company,  Na- 
vigation Acts. 

INDICAVIT,  A  writ  of  prohibition  that  lies  for  a  patron  of  a 
church,  whose  clerk  is  sued  in  the  spiritual  court  by  another  clerk 
for  tithes,  which  amount  to  a  fourth  part  of  the  profits  of  the  advow- 
son  ;  when  the  suit  belongs  to  the  king's  courts,  by  the  stats.  West. 
2.  c.  5.  13  Edw.  I.  st,  4.  The  patron  of  the  defendant  is  allowed 
this  writ,  as  he  is  like  to  be  prejudiced  in  his  church  and  advow- 
son,  if  the  plaintiff  recovers  in  the  spiritual  court.  Reg.  Orig.oS- 
Old  Arat.  Br.  31. 

This  writ  may  be  also  purchased  by  the  parson  sued;  and  is 
directed  as  well  unto  the  judge  of  the  court,  as  unto  the  party 
plaintiff,  that  they  do  not  proceed,  &sc.  But  it  is  not  to  be  had 
before  the  defendant  is  libelled  against  in  the  spiritual  court,  the 
copy  of  which  libel  ought  to  be  produced  in  chancery,  before  the 
indicavit  is  granted  :  and  this  writ  must  be  brought  before  judg- 
ment given  in  the  spiritual  court;  for  after  judgment  there,  the 
indicavit  is.  void.  JVew  Nat.  Br.  66.  101.  See  stat.  34  Edw.  I.  st,  h 
The  writ  of  indicavit  doth  not  lie  of  a  less  part  of  the  tithes,  Sec. 


INDICTMENT  I. 


401 


than  a  fourth  part  of  the  church ;  if  they  are  not  so  much.,  this 
being  surmised  by  the  other  party,  a  consultation  shall  be  had. 
Ibid.  The  patron  of  the  clerk,  who  is  prohibited  by  the  indicavit, 
may  have  his  writ  of  right  of  the  advownon  of  dismes,  &c.  The 
ecclesiastical  court  may  hold  plea  of  tithes  not  amounting  to  the 
fourth  of  the  church.  Stat.  Circumsp.  Agatis,  13  Ediv.l.  $t.  4.  See 
further,  tit.  Prohibition,  Tithes. 

INDICO,  or  INDIGO.    See  tit.  Mitigation  Jets. 

INDICTED,  indictaius^  When  anyone  is  accused  by  bill  pre- 
ferred to  jurors  at  the  king's  suit,  for  some  offence,  either  crimi- 
nal or  penal,  he  is  said  to  be  indicted  thereof.  Cowell. 

INDICTIO,  The  same  with  indictment.  Nonnunquam  enini 
Jiunt  accusationes  de  forcsta,  et  indictiones  vulgariter  sic  appellatcc* 
Du'Fresne. 

IN  DICTION,  indict  io,  ab  indicendo.~\  The  space  of  fifteen  years;, 
by  which  computation  charters  and  public  writings  wefe  dated  at 
Rome;  likewise  anciently  in  England,  which  we  find  not  only  in 
the  charters  of  King  Edgar,  but  of  King  Hen.  III.  And  by  this 
account  of  time,  which  began  at  the  dismission  of  the  Nicene 
council,  every  year  still  increased  one  till  it  came  to  fifteen;  and 
then  returned  again,  making  first,  second  indictio'n,  kfc.  dat.  afiud 
Chippenham,  18  die  Aprilis,  indictione  nona,  anno  Dom.  1266. 

INDICTMENT. 

Indictamentum,  from  the  Fr.  enditer,  i.  c.  indicare,  to  show.j 
A  bill  or  declaration  of  complaint  drawn  up  in  form  of  law,  exhi- 
bited for  some  offence  criminal  or  penal,  and  preferred  to  a  grand 
jury;  upon  whose  oath  it  is  found  to  be  true,  before  a  judge  or 
others,  having  power  to  punish  or  certify  the  offence.  Terms  de 
Ley, 

I.  Of  the  Mature  of  an  Indictment;  how  found,  presented,  and 

prosecuted. 
II.  Of  the  Locality  of  an  Indictment. 

III.  Of  Certainty,  and  the  other  Requisites  in  an  Indictment ;  and  of 

Errors  and  Amendments  thereof. 

IV.  For  what  Offences  Indictment  ■will  lie, 

I.  Lambard  says,  an  indictment  is  an  accusation,  at  the  suit  of 
the  king,  by  the  oaths  of  twelve  men  of  the  same  county  wherein, 
the  offence  was  committed,  returned  to  inquire  of  all  offences  in 
general  in  the  county,  determinable  by  the  court  into  which  they 
are  returned,  and  their  finding  a  bill  brought  before  them  to  be 
true:  but  when  such  accusation  is  found  by  a  grand  jury,  without 
any  bill  brought  before  them,  and  afterwards  reduced  to  a  formed  in* 
dictment,  it  is  called  a  presentment;  and  when  it  is  found  by  jurors 
returned  to  inquire  of  that  particular  offence  only,  which  is  in-4 
dieted,  it  is  properly  called  an  inquisition     Lamb.  lib.  4.  cap.  5. 

By  Poulton,  an  indictment  is  an  inquisition  taken  and  made  by 
twelve  men,  at  the  least,  thereunto  sworn,  whereby  they  find  and  pre^ 
sent,  that  such  a  person,  of  such  a  place,  in  such  a  county,  and  of 
such  a  degree,  hath  committed  such  a  treason,  felony,  trespass,  or 
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other  offence,  against  the  peace  of  the  king,  his  crown  and  dignity, 
Poult.  169.  An  indictment,  according  to  Lord  Chief  Justice  Hale 
is  only  a  plain,  brief  and  certain  narrative  of  an  offence,  commit- 
ted by  any  person,  and  of  those  necessary  circumstances,  that 
concur,  to  ascertain  the  fact  and  its  nature.  2  Hale's  H.  p.  q 
168,  169. 

An  indictment  seems  to  be  thus  shortly  well  denned  :  «  a  writ- 
fen  accusation,  of  one  or  more  persons,  of  a  crime  or  a  misdemeanor 
preferred  to,  and  presented  on  oath  by,  a  grand  jury."  4  Comm. 
302.  • 

A  bill  of  indictment  is  said  to  be  an  accusation,  for  this  reason- 
because  the  jury  that  inquire  of  the  offence^loth  not  receive  it 
until  the  party  that  offers  the  bill,  appearing,  subscribes  his  name, 
and  offers  his  oath  for  the  truth  of  it:  Staundf.  P.  C.  lib.  2.  cajiAZ. 

To  this  end  the  sheriff  of  every  county  is  bound  to  return  to 
every  session  of  the  peace,  and  every  commission  of  oyer  and 
terminer,  and  of  general  gaol  delivery,  twenty-four  good  and  law- 
ful men  of  the  county,  some  out  of  every  hundred,  "  to  inquire, 
present,  do,  and  execute  all  those  things  which  on  the  part  of  our 
lord  the  king  shall  then  and  there  be  commanded  them."  As  many 
as  appear  upon  this  panel  are  sworn  of  the  grand  jury  to  the 
amount  of  twelve  at  least,  and  not  more  than  twenty-three;  that 
twelve  may  be  a  majority.  See  tit.  Jury.  This  grand  jury  are  pre- 
viously instructed  in  the  articles  of  their  inquiry,  by  a  charge 
from  the  judge  on  the  bench.  They  then  withdraw  from  court 
to  sit  and  receive  indictments,  which  are  preferred  to  them  in  the 
name  of  the  king,  but  at  the  suit  of  any  private  prosecutor:  and 
they  are  only  to  hear  evidence  on  behalf  of  the  prosecution:  for 
the  finding  an  indictment  is  only  in  the  nature  of  an  inquiry  or 
accusation,  which  is  afterwards  to  be  tried  and  determined;  and 
the  grand  jury  are  only  to  inquire  upon  their  oaths  whether  there 
be  sufficient  cause  to  call  upon  the  party  to  answer  it. 

When  the  grand  jury  have  heard  the  evidence,  if  they  think  it 
a  groundless  accusation,  they  used  formerly  to  endorse  on  the  back 
of  the  bill,  ignoramus,  i.  e.  "  we  know  nothing  of  it;"  intimating, 
that  though  the  facts  might  possibly  be  true,  the  truth  did  not  ap- 
pear to  them  ;  but  now,  they  assert  in  English,  more  absolutely, 
not  a  true  bill;  or  (which  is  the  better  way)  not  found;  and  then  the 
party  is  discharged  without  farther  answer.  But  a  fresh  bill  may 
afterwrards  be  preferred  to  a  subsequent  grand  jury.  If  they  are 
satisfied  of  the  truth  of  the  accusation,  they  then  endorse  upon  it, 
a  true  bill;  anciently,  billa  -vera.  The  indictment  is  then  said  to  be 
found,  and  the  party  stands  indicted.  But  to  find  a  bill,  there  must 
at  least  twelve  of  the  jury  agree  ;  for  so  tender  is  the  law  of  En- 
gland of  the  lives  of  the  subject,  that  no  man  can  be  convicted  at 
the  suit  of  the  king  for  any  capital  offence,  unless  by  the  unani- 
mous voice  of  twenty-four  of  his  equals  and  neighbours  ;  that  is, 
by  twelve  at  Jeast  of  the  grand  jury,  in  the  first  place,  assenting  to 
the  accusation  ;  and  afterwards  by  the  whole  fietit  jury,  of  twelve 
more,  finding  him  guilty  upon  his  trial.  But  if  twelve  of  the 
grand  jury  assent,  it  is  a  good  presentment,  though  some  of  the 
rest  disagree.  2  Hale's  P.  C.  161.  And  the  indictment,  when  so 
found,  is  publicly  delivered  into  court. 
Although  a  bill  of  inmctment  may  be  preferred  to  a  grand  jury 
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upon  oath,  they  are  not  bound  to  find  the  bill,  if  they  find  cause  to 
the  contrary  ;  and  though  a  bill  of  indictment  be  brought  unto  them 
without  oath  made,  they  may  find  the  bill  if  they  see  cause  ;  but  it 
is  not  usual  to  prefer  a  bill  unto  them  before  oath  be  first  made  in 
court,  that  the  evidence  they  are  to  give  unto  the  grand  inquest 
to  prove  the  bill  is  true.  2  Lill.  Abr,  44.  The  grand  jury  are  to 
find  the  whole  in  a  bill,  or  reject  it,  and  not  find  s fit 'daily  for  fiart, 
&c.  2  Hawk.  P.  C.  c.  25.  §  2.  This  rule  relates  only  to  cases- 
where  the  grand  jury  take  upon  themselves  to  find  part  of  the  same 
indictment  to  be  true,  and  part  false  ;  and  do  not  either  affirm  o,r 
deny  the  facts  submitted  to  their  inquiry.  But  where  there  are 
two  distinct  counts,  viz.  one  for  a  riot,  and  the  other  for  an  assault, 
and  the  grand  jury  find  a  true  bill  as  to  the  assault,  and  endorse  ig- 
noramus as  to  the  riot,  this  finding  leaves  the  indictment  as  to  the 
count  found,  just  as  if  there  had  been  originally  only  that  on,e 
count.    Cow/i.  325. 

Any  one  under  prosecution  for  a  crime,  before  he  is  indicted, 
may  except  against  or  challenge  any  of  the  persons  returned  on 
thb  grand  jury  ;  as  being  outlawed,  returned  at  the  instance  of  the 
prosecutor,  or  not  returned  by  the  proper  officer,  &c.  2  Hawk, 
c.  25.  §  16.  No  indictment  shall  be  made  but  by  inquest  of  lawful 
men  returned  by  sheriffs,  Sec.  And  if  a  person  not  returned  by 
the  sheriff  on  a  grand  jury,  procures  his  name  to  be  read  among 
those  of  others  who  were  actually  returned,  whereupon  he  is 
sworn  of  the  jury,  he  may  be  indicted  for  it  and  fined,  and  the  in- 
dictment found  by  such  a  jury  shall  be  void.  Stat.  11  Hen.  IV, 
c.9.     12  Rep.  98.    3  Inst.  33. 

Sheriffs  had  formerly  power  to  take  indictments,  which  they  did 
by  roll  indented,  one  part  whereof  remained  with  the  indictors. 
13  Edw.  I.  I  Edw.  III.  Justices  of  peace  have  no  power  relating 
to  indictment  for  crimes,  but  what  is  given  them  by  act  of  parlia- 
ment; and  it  is  said  justices  of  peace  in  sessions  cannot,  on  an 
indictment,  try  and  determine  the  offence  in  one  and  the  same  ses- 
sions in  which  the  offenders  are  indicted.  Hil.  11  Car.  Cro.  Car. 
430.  448.  And  indictments  before  justices  of  peace,  8cc.  may  be 
removed  into  the  court  of  B.  R.  by  certiorari.  But  an  indictment 
removed  by  certiorari  into  B.  R.  may  be  sent  back  again  into  the 
county  or  place  whence  removed,  if  there  be  cause  to  do  it.  See 
tit.  Certiorari. 

An  indictment  is  the  king's  suit ;  for  which  reason  the  party  who 
prosecutes  is  a  good  witness  to  prove  it.  And  no  damages  can  be 
given  to  the  party  grieved  upon  an  indictment,  or  other  criminal 
prosecution,  unless  particularly  grounded  on  some  statute;  but  the 
court  of  B.  R.  by  the  king's  privy  seal,  may  give  to  the  prosecu- 
tor a  third  part  of  the  fine  assessed  for  any  offence  ;  and  the  fine 
to  the  king  may  be  mitigated,  in  regard  to  the  defendant's  making 
satisfaction  to  a  prosecutor  for  costs  of  prosecution,  and  damages 
sustained  by  the  injury  received.    2  Hawk.  c.  25.  §  3. 

No  man  may  be  put  upon  his  trial  for  a  capital  offence,  except 
on  an  appeal  or  indictment,  or  something  equivalent  thereto.  H. 
P.  C.  210.  All  indictments  ought  to  be  brought  for  offences  com- 
mitted against  the  common  law,  or  against  some  statute  ;  and  not 
for  every  slight  misdemeanor.  2  Lill.  44.  Where  a  statute  up^ 
points  a  penalty  to  be  recovered  by  bill,  plaint  or  information,  it 
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cannot  be  by  indictment,  but  as  directed  to  be  recovered  :  an  $* 
dictrncnt  will  not  lie  where  only  another  remedy  is  provided  by  sta- 
tute.   Cro.  Jac.  643.    3  Salk.  187. 

Husband  and  wife  may  commit  a  trespass,  felony,  Sec.  and  be 
■indicted  together ;  so  for  keeping  a  bawdy-house,  though  the 
house  be  the  husband's.  Hob.  65.  1  Salk,  382.  See  tit.  Baron 
and  Feme. 

If  an  offence  wholly  arises  from  any  joint  act  that  is  criminal  of 
several  defendants,  they  may  be  all  charged  in  one  indictment, 
jointly  and  severally,  or  jointly  only  ;  and  some  of  the  defendants 
may  he  convicted  and  others  acquitted ;  for  the  law  looks  on  the 
charge  as  several  against  each,  though  the  words  of  it  purport  a 
joint  charge  against  all:  in  other  cases,  the  offences  of  several 
persons  must  be  laid  several,  because  the  offence  of  one  cannot  be 
thi  offence  of  another ;  and  every  wan  ought  to  answer  severally 
for  his  own  crime.    And  three  offences  may  be  joined  in  an  in* 
nt,  and  I  he  party  convicted  of  one  offence,  though  he  is 
fo        not  guilty  of  the  others.    On  penal  statutes,  several  things 
iot  be  joined  in  the  indictment,  &c.  except  it  be  in  respect  of 
one  thing,  to  which  all  of  them  have  relation.    2  Hawk.  P. 
C.  c.  25.  §  89.    1  Bale's  P.  C.  561.  610. 

Several  defendants  cannot  be  joined  in  one  indictment  for  per- 
juiy  ;  for  perjury  is  a  separate  act  in  each,  and  one  may  be  de- 
sirous to  have  a  certiorari,  and  the  other  not ;  and  the  jury,  on  the 
trial  of  all,  may  apply  evidence  to  all,  that  is  but  evidence  against 
one.  Stra.  921.  So  also  in  The  King  v.  Clendon  et  al.  where ,two 
were  joined  in  the  same  indictment  for  an  assault,  the  court  held 
they  were  distinct  offences.  Stra.  870.  Lord  Raym.  1572.  But 
in  another  case,  on  an  information  against  two  for  the  same  libel, 
it  was  held  good ;  and  the  case  of  the  King  v.  Clendon  held  not  to 
be  law.    Burr.  980. 

A  person  indicted  of  felony,  &c.  may  plead  generally  misnomer 
or  wrongful  addition,  a  former  acquittal  or  conviction,  a  pardon, 
or  other  special  plea,  or  the  general  issue,  or  may  plead  any  plea 
in  abatement  of  the  indictment,  ifc.  2  Hawk.  P.  C.  c.  25.  §  150. 
One  indicted  for  felony  may  have  counsel  assigned  him  to  speak 
for  him  in  matter  of  law  only.  See  tit.  Trial,  Treason,  Abate- 
ment, 

After  a  person  is  indicted  for  felony,  the  sheriff  is  commanded 
to  attach  his  body  by  a  capias;  and  on  return  of  a  non  est  inven- 
tus, a  second  capias  shall  be  granted,  and  the  sheriff  is  to  seize  the 
offender's  chattels,  8cc  And  if  on  that  writ  a  non  est  inventus  is 
returned,  an  cxigem  shall  be  awarded,  and  the  chattels  be  forfeit- 
ed, See    Stat.  25  Edw.  III.  st.  5.  c.  2. 

If  an  innocent  person  be  indicted  of  felony,  and  will  not  suffer 
himself  to  be  arrested  by  the  officer  who  has  a  warrant  for  it,  he 
may  be  killed  by  the  officer,  if  he  cannot  otherwise  be  taken  ;  for 
there  is  a  charge  against  him  upon  record,  to  which  at  his 
peril  he  is  bound  to  answer.  Filz.  Coron.  179.  261.  See  tit., 
Arrest. 

A  person  may  be  indicted  twice  at  the  same  time,  where  he  has 
committed  two  felonies,  and  if  he  hath  his  clergy  for  one,  he  may 
be  hanged  for  the  other.  And  if  there  is  an  indictment  and  inqui- 
sition against  one  for  the  same  offence,  one  found  by  the  coroner's 
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inquest,  and  another  by  the  grand  jury,  he  may  be  tried  on  both 
at  the  same  time ;  but  if  he  be  tried  and  acquitted  upon  the  one, 
it  may  be  pleaded  in  bar,  on  trial  for  the  other.  Kel.  30.  108.  1 
Salk.  382.         ,;.        ,..  ^ 

When  a  person  is  convicted  upon  an  indictment  for  trespass  or 
misdemeanor,  he  is  to  appear  in  court,  on  judgment  pronounced, 
and  the  court  having  set  a  fine  upon  him,  will  commit  him  in  exe- 
cution, &c.    2  Lill.  Abr.  41. 

II.  The  grand  jury  are  sworn  to  inquire  Only  for  the  body  of 
the  county;  and  therefore  they  cannot  regularly  inquire  of  a  fact 
done  out  of  the  county  for  which  they  are  sworn,  unless  particu- 
larly enabled  by  statute.  At  common  law,  therefore,  where  a  man 
was  wounded  in  one  county,  and  died  in  another,  the  offender  was 
indictable  in  neither,  because  no  complete  act  of  felony  was  done 
in  either  county ;  but  by  stat.  2  Sc  3  Edw.  VI.  c.  24.  the  offender 
is  now  indictable  in  the  county  where  the  party  died  ;  and  by  stat. 
2  Geo.  II.  c.  21.  if  the  stroke  or  poisoning  be  in  England,  and  the 
death  upon  the  sea  or  out  of  England,  or  vice  versa,  the  offenders 
and  their  accessaries  may  be  indicted  in  the  county  where  either 
the  death,  poisoning,  or  stroke  shall  happen.  So  in  some  other 
cases ;  as  particularly,  where  treason  is  cotnmitted  out  of  the 
realm,  it  may  be  inquired  of  in  any  county  within  the  r<.:alm,  as  the 
ting  shall  direct,  in  pursuance  of  stats.  26  Hen.  VIII.  c.  13.  33 
Hen.  VIII.  c.  23.  35  Hen.  VIII.  c.  2.  5  &  6  Edw.  VI.  c.  11. 
Counterfeiters,  washers,  or  minishers  of  the  current  coin,  toge- 
ther with  all  manner  of  felons  and  their  accessaries,  may,  by  stat.. 
26  Hen.  VIII.  c.  6.  (confirmed  and  explained  by  stat.  34  8c  35  Hen. 
VIII.  c.  26.  §  75,  76.)  be  indicted  and  tried  for  those  offences,  if 
committed  in  any  part  of  Wales,  before  the  justices  of  gaol  deli- 
very, and  of  the  peace,  in  the  next  adjoining  county  of  England, 
where  the  king's  writ  runneth  ;  that  is,  at  present  in  the  county  of 
Hereford  or  Salop,  and  not,  as  it  should  seem,  in  the  county  of 
Chester  or  Monmouth;  the  one  being  a  county  palatine  where  the 
king's  writ  did  not  run,  and  the  other  a  part  of  Wales  in  the  time 
of  Henry  VIII.  Str.  533.  8  Mod.  134.  See  Hardr.  66.  Murders 
also,  whether  committed  in  England  or  in  foreign  parts,  may,  by 
virtue  of  stat.  33  Hen.  VIII.  c.  23.  be  inquired  of  and  tried  by  the 
king's  special  commission  in  any  shire  or  place  in  the  kingdom. 
By  stat.  10  8c  11  Wm.  III.  c.  25.  all  robberies  and  other  capital 
crimes  committed  in  Newfoundland,  may  be  inquired  of  and  tried 
in  any  county  of  England.  Offences  against  the  black  act,  9  Geo. 
I.  c.  22.  may  be  inquired  of  and  tried  in  any  county  of  England,  at 
the  option  of  the  prosecutor.  So  felonies  in  destroying  turnpikes, 
or  works  upon  navigable  rivers,  erected  by  authority  of  pariia^ 
ment,  may,  by  stats.  8  Geo.  II.  c.  20.  13  Geo.  III.  c  8^.  be  in- 
quired of  and  tried  in  any  adjacent  county.  By  stat.  26  Geo.  II.  c. 
19.  plundering  or  stealing  from  any  vessel  in  distress  or  wrecked, 
or  breaking  any  ship  contrary  to  12  Ann.  st,  2.  c.  18.  may  be  pro- 
secuted either  in  the  county  where  the  fact  is  committed,  or  in 
any  county  next  adjoining  ;  and,  if  committed  in  Wales,  then  in 
the  next  adjoining  English  county ;  by  which  is  understood  to  be 
meant  such  English  county  as,  by  stat.  26  Hen.  VIII.  c.  6.  above 
mentioned,  had  before  a  concurrent  jurisdiction  with  the  great  ses- 
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sions  on  felonies  committed  in  Wales.  Felonies  committed  out  of 
the  realm,  in  burning  or  destroying  the  king's  ships,  magazines, 
or  stores,  may,  by  stat.  12  Geo.  III.  c.  24.  be  inquired  of  and  tried 
in  any  county  of  England,  or  in  the  place  where  the  offence  is 
committed.  By  stat.  13  Geo.  III.  c.  63.  misdemeanors  committed 
in  India  may  be  tried  upon  information  or  indictment  in  the  court 
of  king's  bench  in  England,  and  a  mode  is  marked  out  for  exa- 
mining witnesses  by  commission,  and  transmitting  their  depositions 
to  the  court. 

But  in  general  all  offences  must  be  inquired  into  as  well  as 
tried  in  the  county  where  the  fact  is  committed  ;  yet,  if  larceny 
be  committed  in  one  county,  and  the  goods  carried  into  another, 
the  offender  may  be  indicted  in  either,  for  the  offence  is  complete 
in  both,  i  Hale's  P.  C.  507.  Or,  he  may  be  indicted  in  England, 
for  larceny  in  Scotland,  and  carrying  the  goods  with  him  into  En- 
gland, or  vice  versa,  or  for  receiving  in  one  part  of  the  united 
kingdom  goods  that  have  been  stolen  in  another.  Stat.  13  Geo.  Ill, 
c.  31.  But,  for  robbery,  burglary,  and  the  like,  an  offender  can 
only  be  indicted  where  the  fact  was  actually  committed  ;  for, 
though  the  carrying  away  and  keeping  of  the  goods  is  a  continu- 
ation of  the  original  taking,  and  is  therefore  larceny  in  the  second 
county,  yet  it  is  not  a  robbery  or  burglary  in. that  jurisdiction.  And 
if  a  person  be  indicted  in  one  county  for  larceny  of  goods  origin- 
ally taken  in  another,  and  be  thereof  convicted,  or  stands  mute, 
he  shall  not  be  admitted  to  his  clergy  ;  provided  the  original  taking 
be  attended  with  such  circumstances  as  would  have  ousted  him  of 
his  clergy  by  virtue  of  any  statute  made  previous  to  the  year  169L 
Stats.  25  Hen.  VIII.  c.  3.'  3  IV.  &  M.  c.  9. 

If  no  town  or  place  be  named  where  the  fact  was  done,  the  in- 
dictment  shall  be  void;  though  a  mistake  of  the  place  in  laying  the 
offence,  is  of  no  signification  on  the  evidence,  if  the  fact  is  proved 
at  some  other  place  in  the  same  county.  II.  P.  C.  264.  See  stat. 
1  Hen.  V.  cafi.  5. 

If,  upon  not  guilty  pleaded  to  an  indictment,  it  shall  appear,  that 
the  offence  was  done  in  a  county  different  from  that  in  which  the 
indictment  was  found,  the  defendant  shall  be  acquitted.  H.  P.  C. 
203.    Kel.  15. 

If  there  be  an  accessary  in  one  county,  to  a  felony  committed  in 
another,  the  accessary  may  be  indicted  and  tried  in  the  same  county 
wherein  he  was  accessary.    Stat.  2  Sc  3  Edw.  VI.  c.  24. 

An  indie tmcnt  being  found  in  the  proper  county,  may  (in  some 
cases)  be  heard  and  determined  in  any  other  county,  by  special 
commission.    3  Inst.  27. 

In  the  two  last  rebellions,  statutes  passed  empowering  the  crown 
to  try  the  traitors  in  any  county. 

III.  Indictments  must  have  a  precise  and  sufficient  certainty. 
By  stat.  1  Hen.  V.  c.  5.  all  indictments  must  set  forth  the  christian 
name,  surname,  and  addition  of  the  state  and  degree,  mystery, 
town,  or  place,  and  county  of  the  offender,  and  all  this  to  identify 
his  person.  The  time  and  place  are  also  to  be  ascertained,  by 
naming  the  day  and  township  in  which  the  fact  was  committed  ; 
though  a  mistake  in  these  points  is  in  general  not  held  to  be  ma- 
terial,  provided  the  time  be  laid  previous  to  the  finding  of  the  in- 
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dictment,  and  the  place  to  be  within  the  jurisdiction  of  the  court, 
unless  where  the  place  is  laid,  not  merely  as  avenue,  but  as  part  of 
the  description  of  the  fact.  2  Hawk.  P.  C.  c.  25.  But  sometimes 
the  time  may  be  material,  where  there  is  any  limitation  in  point 
of  time  assigned  for  the  prosecution  of  offenders,  as  by  stat.  7 
Wm.  III.  c.  3.  which  enacts,  that  no  prosecution  shall  be  had  for 
any  of  the  treasons  or  misprisions  therein  mentioned,  (except  an 
assassination  designed  or  attempted  on  the  person  of  the  king,) 
unless  the  bill  of  indictment  be  found  within  three  years  aftei 
the  offence  committed.  Fast.  249.  And,  in  case  of  murder,  the 
time  of  the  death  must  be  laid  within  a  year  and  a  day  after  the 
mortal  stroke  was  given. 

The  offence  itself  must  also^be  set  forth  with  clearness  and  cer- 
tainty ;  and,  in  some  crimes,  particular  words  of  art  must  be  used, 
which  are  so  appropriated  by  the  law  to  express  the  precise  ide*a 
which  it  entertains  of  the  offence,  that  no  other  words,  however 
synonymous  they  may  seem,  are  capable  of  doing  it.  Thus,  in 
treason,  the  facts  must  be  laid  to  be  done,  treasonably ,  and  against 
his  allegiance  ;  anciently  firoditorie  et  contra  ligeantix  suae  debitum  ; 
else  the  indictment  is  void.  In  indictments  for  murder,  it  is  ne- 
cessary to  say,  that  the  party  indicted,  murdered,  not  killed  or  slew, 
the  other,  which  was  expressed  in  Latin  by  the  word  murdravit. 
In  all  indictments  for  felonies,  the  adverb  feloniously, 
must  be  used  :  and  for  burglaries  also,  burglariter,  or  in  En- 
glish burglariously,  and  all  these  to  ascertain  the  intent.  In  rapes, 
.the  word  raftuit  or  ravished  is  necessary,  and  must  not  be  express- 
ed by  any  periphrasis,  in  order  to,  lender  the  crime  certain.  So 
in  larcenies  also,  the  words  felonice  cepit  et  as/iortavit,  [feloniously 
took  and  carried  away^\  are  necessary  to  every  indictment;  for 
these  only  can  express  the  very  offence. 

Also  in  indictments  for  murder,  the  length  and  breadth  of  the 
wound  should  in  general  be  expressed,  in  order  that  it  may  appear 
to  the  court  to  have  been  of  a  mortal  nature  ;  but  if  it  goes  through 
the  body,  then  its  dimensions  are  immaterial,  for  that  is  apparently 
sufficient  to  have  been  the  cause  of  the  death.  Also,  where  a  hmt. , 
or  the  like,  is  absolutely  cut  off,  there  such  description  is  impos- 
sible. 5  Re/i.  122. 

Lastly,  in  indictments  the  value  of  the  thing,  which  is  the  sub- 
ject or  instrument  of  the  offence,  must  sometimes  bp  expressed. 
In  indictments  for  larcenies  this  is  necessary,  that  it  may  appeal* 
whether  it  be  grand  or  petit  larceny,  and  whether  entitled  or  not 
to  the  benefit  of  clergy.  In  homicide,  of  all  sorts,  it  is  necessary,  as 
the  weapon  with  which  it  is  committed  is  forfeited  to  the  king  as 
a  deodand.    See  4  Comm.  c.  23. 

Indictments  ought  to  be  more  certain  than  common  pleadings 
in  law, because  they  are  more  penal,  and  to  be  answered  with  more 
precision.  Hi  I.  23  Car.  B.  R.  They  must  be  precise  and  cer- 
tain in  every  point,  and  charge  some  offence  in  particular,  and 
not  a  person  as  an  offender  in  general,  or  set  down  goods,  kc.  sto- 
len, without  expressing  what  goods  ;  and  it  ought  to  be  laid  posi- 
tively, not  by  way  of  recital,  &c.  or  be  supplied  by  implication.  Crc. 
Jac.  19.    2  Hawk.  P.  C.  c.  25. 

If  an  indictment  be  generally  of  offences  at  several  times, 
without  laying  any  one  of  them  on  a  certain  day,  as  if  it  be  laid 
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between  such  a  day  and  such  a  day,  it  hath  been  adjudged,  that 
the  indictment  is  void :  but  a  mistake  in  not  laying  an  offence  on 
the  very  same  day,  on  which  it  is  afterwards  proved  upon  the  trial, 
is  not  material  upon  evidence.  2  Hawk.  c.  25.  §  82.  And  it  is 
said,  the  crown  is  not  bound  to  set  forth  the  very  day  when  trea- 
son, &c.  was  committed :  evidence  may  be  given  of  a  treasonable 
conspiracy,  8cc.  at  any  time  before  or  after  the  time  alleged  in  the 
indictment,  where  it  is  laid  on  such  a  day,  and  divers  other  days, 
as  well  before  as  after  ;  because  the  time  is  only  a  circumstance, 
and  of  form  some  day  must  be  alleged,  but  it  is  not  material. 
1  Salk.  188. 

When  an  indictment  is  drawn  upon  a  statute,  it  ought  to  pursue 
the  words  of  it,  if  a  private  act ;  but  it  is  otherwise  on  a  general 
statute  :  it  is  best  not  to  recite  a  public  statute  ;  the  recital  is  not 
necessary,  for  the  judges  are  bound  ex  officio  to  take  notice  of  all 
public  statutes,  and  misrecitals  are  fatal  ;  so  that  it  is  the  surest 
way  only  to  conclude  generally  "  against  the  form  of  the  statute." 
4  Refi.  48.  Though  there  be  no  necessity  to  recite  a  public  sta- 
tute in  an  indictment,  yet  if  the  prosecutor  take  upon  him  to  doit, 
/  and  materially  vary  from  the  substantial  fiart  of  the  purview  of  the 
statute,  and  conclude  contra  formam  statut'*  firadict',  he  vitiates  the 
indictment.  Plowd.  79.  83.  Cro.  Eliz.  236.  But  many  misreci- 
tals may  be  saved  by  a  general  conclusion  contra  formam  statuti, 
without  adding  firadict\  &c.  And  mistakes  may  be  helped  by  the 
constant  course  of  precedents  upon  such  statutes.  2  Hawk.  c.  25. 
§  101.  An  indictment  is  to  bring  the  fact  making  an  offence,  with- 
in all  the  material  words  of  the  statute,  or  the  words  contra  formam 
statuti,  will  not  make  it  good.  2  Hawk.  c.  25.  §  115.  If  a  word 
of  substance  be  omitted  in  the  indictment,  the  whole  indictment  is 
bad  ;  but  it  is  otherwise  where  a  word  of  form  is  omitted,  or  there 
is  an  omission  of  a  synonymous  word,  where  the  sense  is  the  same, 
&c.  Judgment  shall  not  be  given  by  statute,  upon  an  indictment 
which  doth  not  conclude  contra  formam  statuti :  and  judgment  by 
statute  shall  never  be  given  out  an  indictment  at  common  law,  as 
every  indictment  which  doth  not  thus  conclude  shall  be  taken  to  be. 
But  where  persons  are  indicted  on  the  statute  of  stabbing,  and  the 
evidence  is  not  sufficient  to  bring  them  within  the  statute,  they 
may  be  found  guilty  of  general  manslaughter  at  common  law,  and 
the  words  contra  formam  statut'  be  rejected  as  useless:  in  other 
cases  the  same  has  been  also  adjudged ;  though  formerly  it  was 
held,  that  an  indictment  grounded  on  a  statute,  which  would  not 
maintain  it,  could  not  in  any  case  be  maintained  as  an  indictment 
at  common  law.    2  Hawk.  P.  C.  c.  25.  §  4. 

The  omission  of  vi  et  armis  et  contra  jiacem,  is  helped  by  stat. 
4  8c  5  Ann.  c.  16.  False  Latin,  anciently,  did  not  hurt  an  indict- 
ment, if  by  any  intendment  it  could  be  made  good ;  but  if  any 
word  was  not  Latin,  or  allowed  by  law  as  a  word  of  art ;  or  if  it 
had  been  insensible  in  a  material  point,  the  indictment  was  insuf- 
ficient. 5  Reft.  121.  2  Cro.  108.  3  Cro.  465.  An  indictment 
should  not  be  set  aside  for  a  false  concord  between  the  substantive 
and  the  adjective,  Sec.  the  expressions  being  significant  to  make 
the  sense  appear.    5  Co.  Rep..  121. 

But  an  indictment  against  two  or  more,  laying,  the  fact  in  the 
singular  number?  as  if  against  one,  hath  been  held  insufficient  for 
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thie  incer'tainty.  2  Hawk.  c.  25.  A  misnomer  of  the  defendant's  sur° 
name,  will  not  abate  the  indictment,  as  it  will  ill  case  of  the  na  ne 
of  baptism;  and  if  there  be  a  mistake  in  spelling;,  if  it  sounds 
like  the  true  name,  it  is  good,  1  Hen.  V.  A  person  may  be  in. 
dieted  for  felony  against  an  unknown  person  ;  and  when  the  name 
of  one  killed  is  unknown,  or  goods  are  stolen  from  a  person  that 
cannot  be  known }  it  is  sufficient  to  say  in  the  indictment  that  one 
unknown  was  killed  by  the  fierson  indicted,  or  that  he  stole  the  goods- 
of  one  unknown.  Wood's  Inst.  624.  But  though  an  indictment  may 
be  good  for  stealing  the  goods  cujusdam  ignoti,  of  a  person  un° 
known,  yet  a  property  must  be  proved  in  somebody  at  the  trial; 
otherwise  it  shall  be  presumed  to  be  in  the  prisoner  by  his  plead- 
ing not  guilty.  Mod.  Cas.  in,L.  tsf  E.  249.  Where  a  person  in ju= 
red  is  known,  his  name  ought  to  be  put  into  the  indictment.  2  Hawk* 
c.  25.  . 

Indictments  may  be  amended  the  same  term  wherein  brought  into 
court,  and  not  after.  But  criminal  prosecutions  are  not  withia 
the  benefit  of  the  statutes  of  amendments  ;  so  that  no  amendment 
can  be,  made  to' an  indictment,  Isfc.  but  such  only  as  is  allowed  by 
the  common  law.  2  Lill.  45.  The  body  of  a  bill  of  indictment  remo- 
ved into  B.  R.  may  not' be  amended,  except  from  London,  where 
the  tenor  only  of  a  record  is  removed  ;  though  the  caption  of  art 
indictment  from  any  place  may,  on  motion,  be  amended  by  the  clerk 
of  the  assises,  8tc.  so  as  to  make  it  agree  with  the  original  record- 
Ca/itions  of  indictments  ought  to  set  forth  the  court  in  which,  and 
the  jurors  by  whom,  and  also  the  time  and  place  at  which,  the  in- 
dictment  was  found;  and  that  the  jurors  were  of  the  county,  city, 
&c.  Also  they  must  show  that  the  indictment  was  taken  before 
such  a  court  as  had  jurisdiction  over  the  offence  indicted.  2  Hawk. 
P.  C.  c.  25.  While  the  jury,  who  found  a  bill  of  indictment  is  be- 
fore the  court,  it  may  be  amended  by  their  consent  in  matter  of 
form,  the  name,  or  addition  of  the  party,  &c."  Kel.  37.  Clerks  of 
the  assise  and  of  the  peace,  &c.  drawing  defective  bills  of  indict- 
ment, shall  draw  new  bills  without  fee,  and  take  but  Is.  for  drawing 
any  indictment  against  a  felon,  Sec.  on  pain  of  forfeiting  51.  Stat* 
10  Sc  11  Wm.  III.  ca/i.  23.  ^ 

If  one  material  part  of  an  indictment  is  repugnant  to  or  incon- 
sistent with  another,  the  whole  is  void;  but  where  the  sen-.-  is 
plain,  the  court  will  dispense  with  a  small  impropriety  in  the  ex- 
pression. 2  Hawk.  P.  C.  c-  25. 

Many  objections  to  indictments  are  overruled.  5  Re/i.  120. 
Where  an  indictment  is  void  for  insufficiency,  or  if  the  trial 
is  in  a  wrong  county,  another  indictment  may  be  drawn  for  the 
$ame  offence,  whereby  the  insufficiency  may  be  cured:  and  'He 
indictment  may  be  laid  in  another  county,  (it  is  said,)  though  judg- 
ment be  given.  S-je  4  Refi.  45.  a.  Sed  c/u.  if  the  judgment  should 
not  be  reversed  for  error,  before  the  party  be  arraigned,  upon  a 
second  indictment?  By  the  common  law,  the  court  may  quash  any 
indictment  for  such  insufficiency  as  will  make  the  judgment  thereon 
erroneous :  but  the  court  may  refuse  to  quash  an  indictment  pre- 
ferred for  the  public  good,  though  it  be  not  a  good  indictment,  and 
put  the  party  to  traverse,  or  plead  to  it.  AIich.22  Car.  8.  R.  Also 
the  court  will  grant  time  for  the  king's  counsel  to.maintam  an  ir$ 
dictment,  if  they  desire  it. 

Vol.  III.  3  F 
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Judges  are  not  bound  ex  debito  justitice  to  quash  an  indictment  ; 
but  may  oblige  the  defendant  either  to  plead  or  demur  to  it ;  and 
where  indictments  are  not  good,  the  parties  indicted  may  avoid 
them  by  pleading.  2  Lill.  42.  2  Hawk.  258.  The  court  doth  not 
usually  quash  indictments  for  forgery,  perjury,  and  nuisances,  not- 
withstanding the  indictments  are  faulty  ;  and  it  is  against  the  course 
of  the  court  to  quash  an  indictment  for  extortion.  2  Lill.  411.5 
Mod.  31.  , 

If  an  indictment  be  good  in  part,  though  the  other  part  of  it  is 
bad,  the  court  will  not  quash  it ;  for  if  an  offence  sufficient  to 
maintain  the  indictment  be  well  laid,  it  is  good  enough,  although 
other  facts  are  ill  laid.  Latch.  173.  Po/ih.  208.  1  Sal'k.  384.  One 
that  is  convicted  upon  an  erroneous  indictment,  cannot,  after  the 
conviction,  move  to  have  the  indictment  quashed  ;  but  must  bring 
his  writ  of  error  to  reverse  the  judgment  given  against  him  upon 
the  indictment.  2  Lill.  43. 

If  the  party  indicted  is  outlawed  upon  the  indictment,  the  court 
will  not  quash  the  indictment,  though  erroneous  ;  but  will  force  the 
party  outlawed  to  bring  his  writ  of  error  to  reverse  the  outlawry, 
Mich.  24  Car.  B.  R. 

The  stat.  7  Wm.  III.  cap.  3.  ordains,  that  no  indictment  for  trea- 
son, See.  or  any  process  thereon,  shall  be  quashed,  on  motion  of  the 
prisoner,  or  his  counsel,  for  miswriting,  false  Latin,  &c.  unless 
exception  be  made  before  evidence  given  in  court ;  nor  shall  any 
such  defects,  &c.  after  conviction,  be  caused  to  arrest  judgment; 
though  any  judgment  given  upon  such  indictment  may  be  reversed 
on  a  writ  of  error,  &c. 

Counts  in  an  indictment  cannot  be  struck  out  as  they  may  in  an 
information  ;  for  the  court  cannot  strike  out  that  which  the  grand 
jury  have  found.    Hardr.  203. 

IV.  All  capital  crimes  whatsoever,  and  also  all  kinds  of  infe- 
rior crimes  of  a  public  nature,  as  misprisions  and  all  other  con- 
tempts, all  disturbances  of  the  peace,  all  oppressions,  and  all  other 
misdemeanors  whatsoever,  of  a  public  evil  example  against  the  com- 
man  law,  may  be  'indicted  ;  but  no  injuries  of  a  private  nature, 
unless  they  some  way  concern  the  king.  And  where  an  offence 
is  made  punishable  by  statute,  the  true  rule  seems  to  be,  that  if 
the  offence  was  punishable  before  the  statute  prescribed  a  parti- 
cular method  of  punishing  it,  then  such  particular  remedy  is  cumu- 
lative, and  does  not  take  ^away  the  former  remedy  ;  but  where  the 
statute  only  enacts,  that  the  doing  an  act  not  punishable  be- 
fore shall  for  the  future  be  punishable  in  a  certain  particular  man- 
ner, there  it  is  necessary  to  pursue  such  particular  method,  and 
not  the  common  law  method  of  indictment.  2  Burr.  799.  805. 
834.  Cowfi.  524.  650.  And  it  hath  been  adjudged,  that  if  a  sta- 
tute give  a  recovery  by  action  of  debt,  bill,  plaint,  or  information, 
or  otherwise,  it  authorizes  a  proceeding  by  way  of  indictment 
2  Hawk.  P.  C.  c.  25.  §  4.  and  note.  See  ante,  III. 

Indictments  are  for  the  benefit  of  the  commonwealth  and  the 
public  good;  and  to  be  preferred  for  criminal  not  civil  matters; 
they  may  be  of  high  treason,  petit  treason,  felony,  trespass,  and 
in  all  sorts  of  pleas  of  the  crown  ;  but  not  of  injuries  of  a  pri- 
vate nature,  which  do  not  concern  the  king  and  the  public.  Co. 
Liu.  126.  303.    4  Refi.  44.    An  indictment  lies  against  one  for  as- 
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saulting  and  stopping  another  on  the  highway,  being  a  breach  of  the 
peace.  ^  Nil.  22  Car.  It  lies  for  cheating  a  person  at  play,  with 
false  dice,  or  any  other  cheating  :  but  it  is  not  indictable  for  one 
man  to  make  a  fool  of  another,  in  the  case  of  cheats  getting 
money,  &c.  though  action  may  be  brought.  2  Lill.  44.  1  Sulk.  479. 
Except  in  the  cases  specified  in  the  act  of  30  Geo.  II.  c.  24.  com- 
monly called  the  statute  of  False  Pretences.    See  tit.  Cheat. 

Indictment  will  not  lie  for  a  private  nuisance,  wherein  action 
on  the  case  only  lies;  and  where  a  person  is  indicted  for  trespass, 
which  is  not  indictable  at  law,  but  for  which  action  should  be  had  ; 
or  if  a  man  be  indicted  for  scandalous  words,  as  calling  another 
rogue,  Sec.  such  indictments  are  not  good  ;  for  private  injuries  are 
to  be  redressed  by  /iri-vate  actions.  2  Lill.  Abr.  42.  Bui  where  a 
person  is  beaten,  he  may  proceed  for  this  trespass  by  indictment,  or 
information, \ as  well  as  action.    Pasch.  24  Car.  B.  R. 

Where,  in  an  action  on  the  case,  a  defendant  justifies  for  words, 
as  calling  the  plaintiff  thief,  ifc.  if  on  the  trial  it  be  found  for  the 
defendant,  indictment  may  be  brought  forthwith  to  try  the  plaintiff 
for  the  felony.  2  Lill.  44.  If  a  civil  action  of  trover  be  brought 
for  goods  taken,  after  recovery  the  party  may  be  indicted  for  tres- 
pass or  felony,  for  the  same  taking  ;  but  if  the  first  prosecution 
had  been  criminal,  as  an  indictment  for  trespass,  Sec.  and  the  crime 
appears  to  be  felony;  there  you  cannot  have  verdict  or  judgment 
on  the  indictment  for  trespass  till  the  felony  is  tried,  it  being  the 
inferior  offence.    Mod.  Cas.  77. 

It  is  said  that  trover  lies  not  for  goods  stolen,  until  the  offender 
is  convicted,  &c.  on  indictment  of  felony.  1  Hale's  H.  P.  C.  546. 
A  parson  may  be  indicted  for  preaching  against  the  government  of 
the  church,  the  civil  and  ecclesiastical  government  being  so  incor- 
porated together,  that  one  cannot  subsist  without  the  other;  and 
both  centre  in  the  king;  wherefore  to  speak  against  the  church, 
is  within  the  statute  13  Car.  IT.  Sid.  69.  2  JVels.  Abr.  959.  And  a 
parson  was  indicted  for  pronouncing  absolution  to  persons  con- 
demned for  treason  at  the  place  of  execution,  without  showing  any 
repentance.  5  Mod.  363.  Also  a  parson  hath  been  indicted,  and 
fined,  &c.  for  drinking  healths  to  the  memory  of  traitors.  3  Mod. 
Rep.  52. 

It  is  not  an  indictab!  *  offence  to  impede  the  public  intercourse 
by  delivering  hand-bills  in  the  streets.  1  Burr.  516.  Nor  to  throw 
down  skins  into  a  public  way,  which  accidentally  occasions  a  per- 
sonal injury.  Stra.  190.  Nor  to  kill  a  hare.  Stra.  679.  Nor  can 
one  be  indicted  for  an  offence  made  penal  by  statute,  without  it 
directs  to  whom  the  penalty  is  payable.  Stra.  828.  Nor  for  acting 
unqualified  as  a  justice  of  peace.  Cro.  Jac-  643.  Nor  for  enter- 
ing a  yard,  erecting  a  shed,  unthatching  a  house,  or  by  numbers 
keeping  another  out  of  possession,  if  unattended  with  violence  or 
riot,  &c.  3  Burr.  1698.  1706.  1727.  1731.  Nor  for  selling  short 
measure.  1  Wits.  301.  3  Burr.  1697.  Nor  for  excluding  com- 
moners by  enclosing.  Cro.  Eliz.  90.  Nor  for  an  attempt  to  de- 
fraud, if  neither  by  false  tokens  or  conspiracy.  Stra.  793.  866. 
6  Mod.  105.  Nor  for  secreting  another.  2  Ld.  Raym  1368.  Nor 
for  bringing  a  bastard  child  into  a  parish.  Stra.  644.  3  Burr.  1 645; 
2  Fez.  450.  but  see  this  Diet.  tit.  Churchwardens^  Bastard. 

See  further,  on  the  subject  of  indictments  at  lengthy  2  Hawk* 
P.  C.  c.  25, 
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INDICTOR,  He  that  indicteth  another  man  for  any  offence  ;  a$ 
indictee  is  the  party  that  is  indicted. 

INDISTANTER,  Without  delay.  Mat.  Westm.  anno  1244. 

IND1VISUM,  What  two  persons  hold  in  common  -without 
partition ;  as  where  it  is  said  he  hold*  jiro  indiviso,  Sec-  Kitch. 
241. 

1NDOLIS,  A  studious  young  man,  or  a  youth.  Mon.  Angl.  3 
torn.  fi.  120. 

'  INDOMIT,  Boisterous  and  ungovernable.    Law  Fr.  Diet. 

INDORSEMENT,  indorsamentitm.~\  Any  thing  written  on  the 
back  side  of  a  deed ;  thus,  receipts  for  consideration-money,  and 
the  sealing  and  delivery,  &c.  on  the  back  of  deeds,  are  called  in- 
dorsements. West.  Symb.  fiar.  2.  s.  \57.  On  sealing  of  a  bond  any 
thing  may  be  endorsed  or  subscribed  upon  the  back  thereof,  as  part 
of  the  condition,  and  the  endorsement  and  that  shall  stand  together. 
Moor,  679.  See  tit.  Bond,  Condition.  There  is  also  an  endorse- 
ment of  bills  or  notes,  of  what  part  thereof  is  paid,  and  when,  See. 
And  in  another  sense  it  is  a  writing  a  man's  name  only  on  the 
back  of  bills  of  exchange,  tsfc.    See  tic.  Bills  of  Exchange. 

1NDOWMENT,  See  Endowment. 

INDUCEMENT,  What  is  alleged  as  a  motive  or  incitement  to 
a  thing  ;  the  term  is  used  specially  in  several  cases,  viz.  induce- 
ment to  actions,  to  a  traverse  in  pleadings,  a  fact  or  offence  com- 
mitted, 8cc.  Inducements  x.o  actions  need  not  have  so  much  cer- 
tainty as  in  other  cases :  a  general  indebitatus  is  not  sufficient, 
■where  it  is  the  ground  of  the  action  ;  but  where  it  is  but  the  in- 
ducement to  the  action,  as  in  consideration  of  forbearing  a  debt  tiU 
such  a  day,  (for  that  the  parties  are  agreed  upon  the  debt,)  this  being 
but  a  collateral  promise,  is  good  without  showing  how  due.  Cro. 
Jac.  548.  2  Mod.  70. 

A  man  ought  to  induce  his  traverse  when  he  denies  the  title  of 
another,  because  he  should  not  deny  it  tiil  he  show  some  colour- 
able title  in  himself ;  for  if  the  title  traversed  be  found  naught> 
and  no  colour  of  right  appears  for  him  who  traversed,  there  can  be 
no  judgment  given:  but  an  inducement  cannot  be  traversed,  be- 
cause that  would  be  a  traverse  after  a  traverse,  and  quitting  a  man's 
own  pretence  of  title,  and  falling  upon  another.  Cro.  265,  266.  3 
Salk.  357.  An  inducement  to  a  traverse  must  be  such  matter  as  is 
good  and  justifiable  in  law.  Cro.  Eliz.  829.  There  is  an  induce- 
ment to  a  justification,  when  what  is  alleged  against  it  is  not  the 
substance  of  the  plea,  &c.  Cro.  Jac.  138.  Moor,  847.  2  Mis.  Abr.t 
986.    See  tit.  Pleading. 

INDUCTION,  inductio,  i.  e.  a  leading  into.]  The  giving  a  parson 
possession  of  his  church:  after  the  bishop  hath  granted  institution, 
he  issues  out  his  mandate  to  the  archdeacon  to  induct  the  clerk, 
who  thereupon  either  does  it  personally,  or  usually  commissions 
some  neighbouring  clergyman  for  that  purpose  ;  which  is  compared 
to  livery  and  seisin,  as  it  is  a  putting  the  minister  in  actual  pos- 
session of  the  church,  and  of  the  glebe  lands,  which  are  the  tem- 
poralities of  it.  This  induction  is  done  in  the  following  manner  % 
one  of  the  clergymen  commissioned  takes  the  parson  to  be  induct- 
ed by  the  hand,  lays  it  on  the  key  of  the  church,  and  pronounces 
these  words  ;  By  -virtue  of  this  commission  I  induct  you  into  the  real 
and  actual  possession  of  the  rectory  of  &c.  with  all  its  afifiurtenunces,. 
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Then  he  opens  the  church  door,  and  puts  the  parson  into  pos- 
session thereof,  who  commonly  tolls  a  bell,  &c.  and  thereby  shows 
and  gives  notice  to  the  people  that  he  hath  taken  corporal  posses- 
sion of  the  said  church :  if  the  key  of  the  church  door  cannot  be 
had,  the  clerk  to  be  inducted  may  lay  his  hand  on  the  ring  of  the 
door,  the  latch  of  the  church-gate,  on  the  church-wall,  &c.  and, 
either  of  these  are  sufficient:  also  induction  may  be  made  by 
delivery  of  a  clod,  or  turf  of  the  glebe,  Sec.  Ordinarily  the  bishop 
is  to  direct  his  mandate  to  the  archdeacon,  as  being  the  person  who 
ought  to  induct  or  give  possession  unto  the  clerks  instituted  to 
any  churches  within  his  archdeaconry :  but  it  is  said,  the  bishop 
may  direct  his  mandate  to  any  other  clergyman  to  make  induction. 
See  stat.  38  Ediv.lll.  st.  2.  cafi.  3.  And  by  prescription,  others 
as  well  as  archdeacons  may  make  inductions.  Pars.  Counsel.  8.  See 
1  Comm.  391. 

An  induction  made  by  the  patron  of  the  church,  is  void  ;  but 
bishops  and  archdeacons  may  induct  a  clerk  to  the  benefices  of 
which  they  are  patrons,  by  prescription,  &c.  1 1  Hen.  IV.  7.  The 
dean  and  chapter  of  cathedral  churches  are  to  induct  prebends; 
though  it  has  been  held,  if  the  bishop  doth  induct  a  prebend,  it 
may  be  good  at  the  common  law.  1 1  Hen.  IV.  7.  1 1  Hen.  VI.  In 
some  places  a  prebend  shall  be  in  possession,  without  any  induction  : 
as  at  Westminster,  where  the  king  makes  collation  by  his  letters 
patent.  If  the  king  grants  one  of  his  free  chapels,  the  grantee 
shall  be  put  in  possession  by  the  sheriff  of  the  county,  and  not 
by  the  bishop.  N 

But  no  induction  is  necessary  to  a  donative,  where  the  patron 
by  donation  in  writing  puts  the  clerk  into  possession,  without  pre- 
sentation, 8cc.  1 1  Hen.  IV.  7;  If  the  authority  of  the  person  who 
made  the  mandate  for  induction,  determines  by  death  or  removal, 
before  the  clerk  is  inducted,  the  induction  afterwards  will  be  void; 
as  where,  before  it  is  executed,  a  new  bishop  is  consecrated,  &c. 
But  if  the  archbishop,  during  the  vacancy  of  a  see,  as  guardian  of 
the  spiritualties,  issue  a  mandate  to  induct  a  clerk  to  a  church,  it 
is  good  though  not  executed  before  there  is  a  new  bishop.  2  Lev. 
299.  1  Ventr.  309. 

Induction  is  a  temporal  act;  and  if  the  archdeacon  refuse  to  in- 
duct a  parson,  or  to  grant  a  commission  to  others  to  do  it,  action 
on  the  case  lies  against  him,  on  which  damages  shall  be  recovered; 
he  may  likewise  be  compelled,  by  sentence  in  the  ecclesiastical 
court,  to  induct  the  clerk,  and  shall  answer  the  contempt.  12  Rep. 
128. 

It  is  induction  which  makes  the  parson  complete  incumbent, 
and  fixes  the  freehold  in  him;  and  a  church  is  full  by  induction, 
which  cannot  be  avoided  but  by  guare  impedit  at  common  law.  4 
Rep.  79.  Plowd.  529.  Hob.  15.  A  bishop  sued  in  the  court  of  au- 
dience, to  repeal  an  institution,  after  induction  had,  and  a  prohibition 
was  granted  ;  because  an  institution  is  not  examinable  in  the  sfiiritual 
court  after  induction,  but  then  a  quare  impedit  lies.  Moor,  860.  It 
is  not  the  admission  and  institution,  but  the  induction  to  a  second 
benefice,  which  makes  the  first  void,  in  case  of  pluralities,  U'c. 
Moor,  12.    See  this  Diet.  tit.  Advoivson  II.  Parson. 

INDULGENCES.  According  to  the  doctrine  of  the  Romish 
church,  all  the  good  works  of  the  Saints,  over  and  above  those 
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which  were  necessary  towards  their  own  justification,  together 
with  the  infinite  merits  of  Jesus  Christ,  are  deposited  in  one  inex- 
haustible treasury.  The  keys  of  this  were  committed  to  St.  Peter, 
and  to  his  successors  the  Pt>pes,  who  may  open  it  at  pleasure,  and 
by  transferring  a  portion  of  this  superabundant  merit  to  any  par- 
ticular  person,  for  a  sum  of  money,  may  convey  to  him  either  the 
pardon  of  his  own  sins,  or  a  release  for  any  one  in  whom  he  is  in- 
terested, from  the  pains  of  purgatory.  Such  indulgences  were 
first  invented  in  the  eleventh  century  by  Urban  II.  Robertson's 
Char.  V.  ii.  79.  See  the  stat.  25  Hen.  VIII.  c.  21.  §  27.  and  this 
Diet.  tit.  Rome,  Papists. 

IN  ESSE,  in  being.']  The  learned  make  this  distinction  be- 
tween things  in  esse  and  in  posse;  as  a  tiling  that  is  not,  but  maybe, 
they  say  is  in  posse  or  in  potentid;  but  what  is  apparent  and  visible, 
they  allege  is  in  esse,  viz.  that  it  has  a  real  being,  whereas  the 
other  is  casual,  and  but  a  possibility.  A  child,  before  he  is  born, 
is  a  things  posse;  after  he  is  born,  and  for  many  legal  purposes 
after  he  is  conceived,  he  is  said  to  be  in  esse,  or  actual  being.  See 
tit.  Posthumous  Children,  Limitation,  Estates,  Wills,  ifc. 

INEWARDUS,  inwardus.~\  A  guard,  a  watchman,  one  set  to 
keep  watch  and  ward.    Lib.  Domesday.  Chenth.  Heref. 

INFALISTATUS.  This  word  occurs  only  in  Ralph  de  Heng- 
ham,  Summa  parva,  cap.  3.  recapitulating  the  several  punishments 
for  felony.  Mr.  Selden,  in  his  notes  on  that  author,  says,  "  It 
"appears  that  several  customs  of  places  made  in  those  days  capital 
"punishments  several.  But  what  is  ivfalistatus  ?  In  regard  of  its 
"being  a  custom  used  in  a  port-town,  I  suppose  it  was  made  out 
of  the  Fr.  word  falize  which  is  fine  sand  by  the  water  side  or  a 
"  bank  of  the  sea.  In  this  sand  or  bank  it  seems  their  execution  at 
u  Dover  was."  The  elaborate  Du  Fresne  condemns  this  deriva- 
tion and  this  sense  of  the  word,  but  yet  gives  no  belter.  There- 
fore (till  we  have  more  authority)  we  may  conclude,  that  infalistatus 
did  imply  some  capital  punishment  inflicted  on  the  sands  or  sea- 
shore: perhaps  infalistatio  was  exposing  the  malefactor  to  be  laid 
bound  upon  the  sands,  till  the  next  full  tide  carried  him  away;  of^ 
which  custom,  there  is  some  dark  tradition.  The  penalty  took  its 
name  from,  the  Norman  f ales e,f ale sia,  which  signified  not  only  the 
sands,  but  rather  the  rocks  and  cliffs  adjoining  or  impending  on 
the  sea-shore.  Cowell.  See  the  like  use  of  falesia  in  Mon.  Angl 
torn.  2.  p.  165.  b. 

INFAMY,  Which  extends  to  forgery,  perjury,  gross  cheats, 
&c.  disables  a  man  to  be  a  witness  or  juror  ;  but  a  pardon  of  crimes 
restores  a  person's  credit  to  make  him  a  good  evidence.  2  Hawk. 
P.  C.  c.  46.  s.  19.  Judgment  of  the  pillory  induces  infamy  by  the 
common  law  ;  but,  by  the  civil  and  canon  law,  if  the  cause  for 
which  the  person  was  convicted  was  not  infamous,  it  infers  no 
infamy.    3  Lev.  426.    See  tit.  Evidence,  Witness. 

INFANGTHEF,  INFANGENETHEOF,  from  Sax.  fang  or 
fangen,  i.  e.  cafiere,  and  theof,fur.~\  A  privilege  or  liberty  granted 
unto  lords  of  certain  manors,  to  judge  any  thief  taken  within  their 
fee.  Bract,  lib.  3.  c.  35.  In  some  ancient  charters,  it  appears 
that  the  thief  should  be  taken  in  the  lordship,  and  with  the  goods 
stolen,  otherwise  the  lord  had  not  jurisdiction  to  try  him  in  his 
court ;  though  by  the  laws  of  King  Edward  the  Confessor ,  he  was 
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not  restrained  to  his  own  people  or  tenants,  but  might  try  any 
man  who  was  thus  taken  in  his  manor :  it  is  true  afterwards,  the 
word  infangthef  signified  latro  cafttus  in  terra  alicujus  seisitus  de 
aliquo  latrocinio  de  suis  firopriis  hominibus.  See  stat.  1  &  2  P.  W 
M.  c.  15.  The  franchises  of  infangthef  and  outfangthef  to  be 
heard  and  determined  in  court-barons,  are  antiquated,  and  long 
since  gone.  2  Inst.  31.  The  word  is  sometimes  preceded  by 
an  H. 

INFANT,  i?ifans.^\  A  person  under  twenty-one  yeavs  of  age, 
whose  acts  are  in  many  cases  either  -void  or  voidable.  Co.  Lilt, 
lib.  1.  cap.  21.  lib.  2.  cap.  28. 

I.  The  several  Ages  distinguished  by  Law  for  various  Pur- 
poses. 

II.  Who  are  subject  to,  or  free  from,  the  Incapacities  of  Mi- 
nors; and  how  far  the  Law  regards  Infants  in  ventre  sa 
mere. 

III.  Of  the  Trial  of  Infancy. 

IV.  Of  what  Offices,  Trusts,  and  Functions,  an  Infant  is  ca- 

pable. 

V.  What  an  Infant  may  do  for  his  own  Advantage ;  how  far  his 
Acts  are  good,  void,  or  voidable,  &c.  Of  Contracts  for 
Necessaries,  Judicial  Acts,  and  Acts  i?i  Pais. 

I.  Though  a  person  is  styled  in  law  an  infant,  till  attaining  the 
age  of  twenty-one  years,  which  is  termed  his  full  age,  yet  there 
are  many  actions  which  he  may  do  before  that  age,  and  for  which 
various  times  or  ages  are  appointed.  Thus,  a  male  at  twelvt 
years  old  may  take  the  oath  of  allegiance  ;  at  fourteen  he  is  at 
years  of  discretion,  and  therefore  may  disagree  or  consent  to  mar- 
riage;  may  choose  his  guardian  ;  and  if  his  discretion  be  actually- 
proved,  may  make  his  testament  of  his  personal  estate  ;  at  seven- 
teen may  be  an  executor ;  and  at  twenty-one  is  at  his  own  dispo- 
sal, and  may  alien  his  lands,  goods  and  chattels.  A  female  also, 
at  seven  years  of  age,  may  be  betrothed  or  given  in  marriage  ;  at 
nine  is  entitled  to  dower;  at  twelve  is  at  years  of  maturity,  and 
therefore  may  consent  or  disagree  to  marriage,  and  if  proved  to 
have  sufficient  discretion,  may  bequeath  her  personal  estate  ;  at 
fourteen  is  at  years  of  legal  discretion,  and  may  choose  a  guard- 
ian ;  at  seventeen  may  be  executrix  ;  and  at  twenty-one  may  dis- 
pose of  herself  and  her  lands  ;  so  that  full  age,  in  male  or  female, 
is  twenty-one  years,  which  age  is  completed  on  the  day  preceding 
the  anniversary  of  a  person's  birth.  Salk.  44.  625.  Ld.  Raym. 
480.  1096.  1  Bro.  P.  C.  468.  (Svo.  edit.)  Toder  v.  Sansam.  If, 
therefore,  one  is  born  on  the  1st  of  January,  he  is  of  age  to  do 
any  legal  act  on  the  morning  of  the  last  day  of  December, 
though  he  may  not  have  lived  twenty-one  years  by  near  forty-eight 
hours ;  the  reason  is,  that  in  law  there  is  no  fraction  of  a  day,  and 
if  the  birth  were  on  the  first  second  of  one  day,  and  the  act  on  the 
last  second  of  the  other,  then  twenty-one  years  would  be  com- 
plete ;  and  in  law  it  is  the  same,  whether  a  thing  is  done  upon 
one  moment  of  the  day  or  another;  and  hence  probably  originated 
the  distinction  of  a  year  and  a  day,  tefc.  by  which  is  meant  a  year 
complete  in  common  acceptation. 
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From  the  observations  made  on  the  daily  actions  of  infants,  as 
to  their  arriving  at  discretion,  the  laws  and  customs  of  every  coun- 
try have  fixed  upon  particular  periods,  on  which  they  are  presumed 
capable  of  acting  with  reason  and  discretion  ;  in  our  law,  the  full 
age  of  man  or  woman  is  twenty-one  years.    3  New  Abr.  1 1 8. 

Therefore,  if  one  under  the  age  of  twenty-one,  makes  his 
will,  and  thereby  devises  his  lands,  and  after  attains  the  age  of 
twenty-one  years,  and  dies,  without  making  a  new  publication 
thereof,  this  devise  is  void.    Dyer,  143.    Raym.  84.     1  Sid.  162. 

Though  a  person,  under  the  age  of  twenty-one  years,  cannot  di- 
rectly dispose  of  his  lands,  yet  as  one  under  that  age  may  (pursu- 
ant to  the  statute  of  12  Car.  II.  ca/i.  24.)  dispose  of  the  custody  of 
his  infant  child,  it  is  said  such  disposition  draws  after  it  the  land, 
&c.  as  incident  to  the  custody.    Faugh.  178. 

The  reason  why  an  infant  male  at  fourteen,  and  female  at  twelve, 
may  dispose  of  their  personal  estate  at  those  ages  is,  that  the  com- 
mon law  has  appointed  no  time,  being  a  matter  cognisable  in  the 
spiritual  court,  which  herein  proceeds  according  to  the  civil  law; 
by  which  law,  infants  at  those  ages  are  presumed  to  have  sufficient 
discretion  to  make  such  disposition ;  therefore  their  testaments  in 
these  cases  are  not  to  be  set  aside,  or  controlled  in  chancery,  or 
the  temporal  courts.  2  Mod.  315.  2  Jones ,  210.  Comb.  SO.  1 
Fern.  469.    Preced.  Chan.  316. 

Though  the  age  of  consent  to  a  marriage  in  an  infant  male  is 
fourteen,  and  in  a  female  twelve,  yet  they  may  marry  before,  and  if 
they  agree  thereto  when  they  attain  these  ages,  the  marriage  is 
good  ;  but  they  cannot  disagree  before  then ;  and  if  one  of  them 
be  above  the  age  of  consent,  and  the  other  under  such  age,  the 
party  so  above  the  age  may  as  well  disagree  as  the  other;  for  both 
must  be  bounf*,  or  neither.  Co.  Litt.  33.  78,  79.  2 Inst.  434.  3 
Inst.  88,  89.    6  Co.  22.    7  Co.  43.     1  Roll.  Abr.  340,341. 

But  though  the  party  above  age  may  as  well  disagree  as  the 
other,  yet  it  is  said  that  the  party  cannot  do  it  before  the  other  ar- 
rives at  the  proper  age  :  also  it  is  said  to  have  been  adjudged,  that 
if  a  man  marries  a  woman  that  is  within  the  age  of  twelve  years, 
and  after  the  woman  at  eleven  years  of  age  disagrees  to  the 
marriage,  and  after  the  husband  takes  another  wife,  and  hath  is- 
sue by  her,  that  this  is  a  bastard ;  for  the  first  marriage  continues 
notwithstanding  the  disagreement  of  the  woman;  for  she  cannot  dis- 
agree within  the  age  of  twelve  years,  and  so  her  disagreement  is 
void.    Co.  Litt.  79!"   1  Roll.  Abr.  341. 

If  a  man  marries  a  woman  who  is  within  the  age  of  twelve  years, 
and  after  the  feme  covert  within  the  age  of  consent  disagrees  to  the 
marriage,  and  after  the  age  of  twelve  years  marries  another,  the 
first  marriage  is  absolutely  dissolved,  so  that  he  may  take  another 
wife;  for  though  the  disagreement  within  the  age  of  consent  was 
not  sufficient,  yet  her  taking  another  husband,  after  the  age  of 
consent,  affirms  the  disagreement,  and  so  the  marriage  avoided  ab 
initio.     1  Roll.  Abr.  341. 

See  the  case  of  Mr.  Fitzgerrard,  Lord  Decius,  and  Mr.  Fillers, 
3  New  Abr.  119,  120.    See  also,    1  Inst.  33.    1  Roll.  Abr.  340. 
Dyer,  369.    Moor,  Sib.    I  Roll.  Abr.  341.  1  Inst.  79.   7  Co.  Keen's 
case.    6  Co.  Ambrosia  George's  case.    7  Hen.  VI.  11.    6  Co.  22. 
At  common  law  an  infant  at  fourteen  was  out  of  wardot  guardian 
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in  socage,  to  choose  a  guardian;  and  at  Jifce en  to  have.  had 'flic?  /mr 
/az'r  i?Vfcz  Chevalier.     Co.  Litt.  98.  b.    #06.  225. 

The  authority  of  a  guardian  in  socage  ceases  at  the  age  of  four* 
teen,  at  which  age  the  infant  may  call  his  guardian  to  an  account, 
and  may  choose  a  new  guardian.  Litt.  §  103.  Co.  Litt.  75.  2 
Inst.  135. 

One  within  the  age  of  twenty-one  years  may  do  homage,  but  not 
fealty  ;  because,  in  doing  of  fealty  he  ought  to  be  sworn,  which  an 
infant  cannot  be.     Co.  Litt.  65.  b.    2  Inst.  11. 

An  infant  at  the  age  of  seventeen,  may  be  a  procurator  as  well 
as  executor;  and  in  this  both  the  civil  and  common  law  agree.  5 
Co.  29.  b.     Off.  Ex.  307.     1  Hale's  H.  P.  C.  17. 

Infancy  is  a  good  cause  of  refusal  of  a  clerk  ;  also  by  the  stats. 
13  Eliz.  cafi.  12.  and  13  and  14  Car.  II.  c.  4.  none  is  to  be  admit- 
ted a  deacon,  unless  he  be  twenty-three  at  least,  nor  a  priest,  unless 
he  be  twenty-four.    Gibs.  Cod.  168.     3  Mod.  67. 

By  the  custom  of  gavelkind,  an  infant  at  the  age  of  fifteen  is 
reckoned  at  full  age  to  sell  his  lands;  and  this  seems  to  have  been 
taken  from  the  civil  law,  which  reckons  fourteen  the  cetas  puber- 
tatis;  for  they  reckoned  that  though  the  infant  had  ended  his  years 
of  guardianship,  at  fourteen,  yet  he  might  not  have  completed  his 
account  with  his  guardian  till  the  age  of  fifteen,  and  that  was 
esteemed  to  be  the  age  when  he  was  completely  out  of  guardian- 
ship ;  therefore  at  this  age  he  was  allowed  to  sell  the  lands  de- 
scended to  him  ;  but  in  this  the  customs  of  England  differ  from 
the  civil  law;  for  the  civil  law  does  not  allow  of  this  disposition  till 
the  age  of  twenty-five  ;  therefore  this  must  have  been  allowed  by 
the  Saxon  law,  because  they  thought  that  much  time  was  lost,  if 
the  infant  could  only  use  his  own  estate  without  being  able  to  dis- 
pose of  it  in  away  of  traffic,  or  in  marriage,  till  twenty-five  ;  there- 
fore they  allowed  the  infant  to  sell;  (but  under  great  limitations 
and  restrictions,  that  he  might  not  be  defrauded  ;)  and  by  this 
means  they  thought  there  was  sufficient  provision  made  for  the 
necessity  of  commerce.-     Lamb.  624,  625.    See  tit.  Gavelkind. 

Also,  by  custom  in  some  places,  an  infant  seised  of  lands  in 
socage  may,  at  the  age  of  fifteen  years,  make  a  lease  for  yearsy 
which  shall  bind  him  after  he  comes  of  age;  for  the  custom  makes 
fifteen  his  full  age  to  that  purpose.     Co.  Litt.  45.  b. 

Also,  by  the  custom  of  London,  an  infant  unmarried,  and  above 
the  age  of  fourteen,  if  under  twenty-one,  may  bind  himself  appren- 
tice to  a  freeman  of  London,  by  indenture  with  proper  covenants ; 
which  covenants,  by  the  custom  of  London,  shall  be  as  binding  as 
if  he  were  of  full  age.  Moor,  134.  2  Bulst.  192.  2  Roll.  Rep. 
305.  Palm.  361.  1  Mod.  271.  See  stats.  5  Eliz.  c.  4.  43  Eliz. 
c.  2.  and  this  Diet.  tit.  Apprentice. 

In  criminal  cases,  the  law  of  England  does,  in  some  cases,  pri- 
vilege an  infant  under  the  age  of  twenty-one,  as  to  common  mis-( 
demeanors,  so  as  to  escape  fine,  imprisonment,  and  the  like ;  and 
particularly  in  cases  of  omission,  as  not  repairing  a  bridge,  or  a 
highway,  and  other  similar  offences  ;  for,  not  having  the  command 
of  his  fortune  till  twenty-one,  he  wants  the  capacity  to  do  those 
things  which  the  law  requires.  But  where  there  is  any  notorious 
breach  of  the  peace,  a  riot,  battery,  or  the  like,  (which  infants, 
when  full  grown,  are  at  least  as  liable  as  others  to  commit,)  for 
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these  an  infant  above  the  age  of  fourteen  is  equally  liable  to  suf- 
fer, as  a  person  of  the  full  age  of  twenty-one.   1  Hale's  P.  C.  20, 

21,  22. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and 
circumspect,  distinguishing  with  greater  nicety  the  several  de- 
grees of  age  and  discretion.  By  .the  ancient  Saxon  law,  the  age 
of  twelve  years  was  established  for  the  age  of  possible  discretion, 
when  first  the  understanding  might  open.  L.  L.  Athelstan,  Wilk. 
65.  From  thence  till  the  offender  was  fourteen,  it  was  atas  jiu- 
bertati  firoxima,  in  which  he  might  or  might  not  be  guilty  of  a 
crime,  according  to  his  natural  capacity  or  incapacity.  This  was 
the  dubious  stage  of  discretion ;  but,  under  twelve,  it  was  held 
that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could 
he  be  supposed  innocent  of  any  capital  crime  which  he  in  fact 
committed.  But  by  the  law  as  it  now  stands,  and  has  stood  at 
least  ever  since  the  time  of  Edw.  III.  the  capacity  of  doing  ill,  or 
contracting  guilt,  is  not  so  much  measured  by  years  and  days,  as 
by  the  strength  of  the  delinquents  understanding  and  judgment. 
For  one  lad  of  eleven  years  old  may  have  as  much  cunning  as  an- 
other of  fourteen  ;  and  in  these  cases  our  maxim  is,  that  "  ma* 
litia  suftfilet  atatem."  Under  seven  years  of  age,  indeed,  an  in- 
fant cannot  be  guilty  of  felony;  Mir.  c.  4.  §  16.  1  Hale's  P.  C. 
27.  Ploivd.  19.  for  then,  by  presumption  in  law,  he  cannot  have 
discretion ;  and,  in  fact,  a  felonious  discretion  is  almost  an  im- 
possibility in  nature,  and  no  averment  shall  be  received  against 
that  presumption  ;  but  at  eight  years  old  he  may  be  guilty  of  fe- 
lony. Dalt.  Jus.  c:  147.  Also,  under  fourteen,  though  an  infant 
shall  be  pri7na  facie  adjudged  to  be  doli  incapax,  yet,  if  it  appear 
to  the  court  and  jury  that  he  was  doli  ca/iax,  and  could  discern 
between  good  and  evil,  he  may  be  convicted  and  suffer  death. 
Thus,  a  girl  of  thirteen  has  been  burnt  for  killing  her  mistress, 
and  one  boy  of  ten,  and  another  of  nine  years  old,  who  had  killed 
their  companions,  have  been  sentenced  to  death,  and  he  of  ten 
years  actually  hanged,  because  it  appeared  upon  their  trials,  that 
the  one  hid  himself,  and  the  other  hid  the  body  he  had  kill- 
ed, which  hiding  manifested  a  consciousness  of  guilt,  and  a  dis- 
cretion to  discern  between  good  and  evil.  1  Hale's  P.  C.  26,  27. 
And  there  was  once  an  instance,  where  a  boy  of  eight  years  old 
was  tried  at  Abingdon  for  firing  two  barns ;  and,  it  appearing  that 
he  had  malice,  revenge,  and  cunning,  he  was  found  guilty,  con- 
demned, and  hanged  accordingly.  Emlyn  on  1  Hale's  P.  C.  25. 
Thus  also,  at  the  assises  for  Bury,  in  the  year  1748,  one  William 
York,  a  boy  of  ten  years  old,  was  conviGted  on  his  own  confession 
of  murdering  his  bedfellow  ;  there  appearing  in  his  whole  beha- 
viour plain  tokens  of  a  mischievous  discretion  ;  and,  as  sparing 
this  boy,  merely  on  account  of  his  tender  years,  might  be  of  dan- 
gerous consequence  to  the  public,  by  propagating  a  notion  that 
children  might  commit  such  atrocious  crimes  with  impunity,  it 
was  unanimously  agreed  by  all  the  judges,  that  he  was  a  proper 
subject  of  capital  punishment.  Foster,  72.  But,  in  all  such 
cases,  the  evidence  of  that  malice,  which  is  to  supply  age,  ought 
to  be  strong  and  clear  beyond  all  doubt  and  contradiction.  4  Comm. 

22.  24. 

Lord  Hale  lays  down  the  following  further  cautions  on  this  sub- 
ject. 


INFANT  IT. 


419 


If  the  party  be  above  twelve,  though  under  fourteen,  and  ap« 
pears  to  be  doli  capax,  and  could  discern  between  good  and  evil  at 
the  time  of  the  offence  committed,  he  may  be  convicted,  and  undergo 
judgment  and  execution  of  death,  though  he  hath  not  attained  the 
age  of  fourteen ;  but  herein,  according  to  the  nature  of  the  of- 
fence and  circumstances  of  the  case,  the  judge  may,  or  may  not, 
in  discretion,  reprieve  him,  before  or  after  judgment,  in  order  to 
obtain  the  king's  pardon.  If  an  infant  be  above  seven,  and  under 
twelve  years,  and  commit  a  capital  Offence,  prima  facie  he  is  to  be 
judged  not  guilty,  and  to  be  found  so,  because  he  is  supposed  not 
of  discretion  to  judge  between  good  and  evil ;  yet,  if  it  appear, 
by  strong  and  pregnant  evidence  and  circumstances,  that  he  had 
discretion  to  judge  between  good  and  evil,  judgment  of  death 
may  be  given  against  him ;  for  malitia  supplet  tetatem;  but  herein 
the  circumstances  must  be  inquired  of  by  the  jury,  and  the  in- 
fant is  not  to  be  convict  upon  his  confession  :  also  herein,  my 
Lord  Hale  says,  that  it  is  prudent  after  conviction  to  respite  judg- 
ment, or  at  least  execution ;  but  that,  if  he  be  convicted,  the 
judge  cannot  discharge,  but  only  reprieve  him  from  judgment, 
and  leave  him  in  custody  till  the  king's  pleasure  be  known.  I 
Hale's  H.  P.  C.  26,  27. 

II.  The  privilege  or  incapacity  of  infancy  does  not  extend  to 
the  king  ;  for  the  political  rules  of  government  have  thought  it 
necessary,  that  he  who  is  to  govern  the  whole  kingdom  should 
never  be  considered  as  a  minor,  incapable  of  governing  himself 
and  his  affairs.     Co.  Litt.  43.    Dyer,  209.  b. 

Therefore  if  the  king,  within  age,  make  any  lease  or  grant,  he 
is  bound  presently,  -  and  cannot  avoid  them,  either  during  his  mi- 
nority, or  when  he  comes  of  full  age.  Plowd.  213.  a.  5  Co.  27. 
7  Co.  12.  So,  if  the  king  aliens  land  which  he  had  by  descent 
from  his  mother,  he  shall  not  defeat  it,  by  reason  that  he  was 
within  age  at  the  time  of  the  alienation  ;  for  his  body  politic,  which 
is  annexed  to  his  body  natural,  takes  away  the  imbecility  of  the 
natural  body,  and  draws  it,  and  all  the  effects  thereof,  to  itself; 
quia  magis  dignum  trahit  ad  se  minus  dignum.  See  Plowd.  213, 
214. 

So  if  the  king  consent  to  an  act  of  parliament  during  his  minority, 
yet  he  cannot  after  avoid  this  act,  because  the  king,  as  king,  can- 
not be  a  minor ;  for,  as  king,  he  is  a  body  politic.  Co.  Litt.  43. 
1  Roll.  Mr.  728. 

Also,  the  acts  of  a  mayor  and  commonalty  shall  not  be  avoid- 
ed, by  reason  of  the  nonage  of  the  mayor.  Cro.  Car.  557.  5 
Co.  27. 

Although  a  duke,  earl,  or  the  like,  be  but  a  minor,  or  not  above 
ten  years  of  age,  in  the  custody  and  in  the  family  of  another  no- 
bleman, who  may  and  doth  retain  chaplains,  yet  he  may  qualify 
chaplains  to  hold  two  benefices  with  cure,  as  if  he  was  of  full 
age.    4  Co.  119. 

An  infant  in  gavelkind  shall  have  his  age,  and  all  other  privi- 
leges of  the  infant  at  common  law;  because  though  he  hath  the 
privilege  of  alienation  at  fifteen,  yet  that  doth  not  take  from  him 
any  privilege  he  had  before  at  common  law.    1  Roll.  Abr.  144. 

A  bastard  being  impleaded  shall  have  his  age  ;  for  the  dilatory 
plea  must  be  determined  before  the  pleas  in  chief  can  come  on  ;  so 
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that  the  plea  of  infancy  will  stay  the  suit  before  it  can  be  in- 
quired whether  he  is  or  is  not  a  bastard.    Co.  Litt.  244.  b. 

An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb,  is  sup- 
posed, in  law,  to  be  born  for  many  purposes.  It  is  capable  of 
having  a  legacy,  or  a  surrender  of  a  copyhold  estate  made  to  it. 
(See  post,  this  division.)  It  may  have  a  guardian  assigned  to  it, 
and  it  is  enabled  to  have  an  estate  limited  to  its  use,  and  to  take 
afterwards  by  such  limitation,  as  if  it  were  then  actually  born. 
Stat.  10  &  11  Wm.  III.  c.  16.  1  Comm.  130.  See  this  Diet.  tit. 
Posthumous  Children. 

A  child  in  ventre  sa  mere  may  be  appointed  executor;  also,  if 
there  are  two  or  more  at  a  birth,  they  shall  be  joint  executors,  or 
joint  legatees  of  the  thing  bequeathed.  Godolfih.  Orfih.  Leg.  102. 

If  there  be  bastard  eigne  and  mulier  puisne,  and  the  bastard 
enters  and  dies  seised,  his  issue  shall  inherit  the  lands,  and  ex- 
clude the  mulier  for  ever  ;  but  in  this  case,  if  the  bastard  had  died 
leaving  issue  in  ventre  sa  mere,  and  the  mulier  had  entered,  and 
then  a  son  is  born,  yet  he  cannot  enter  upon  the  mulier:  herein 
our  law  differs  from  the  civil  law  ;  for  our  law  requires  an  imme- 
diate descent,  which  cannot  be  before  the  person  is  in  esse;  also 
by  our  law  the  freehold  cannot  be  in  abeyance.    Co.  Litt.  244-. 

A  devise  of  lands  to  an  infant  in  ventre  sa  mere,  is  good,  and 
the  freehold  shall  not  be  in  abeyance,  but  shall  descend  to  the 
heir  at  law  in  the  mean  time';  though  formerly  it  was  doubted. 
Vide  11  Hen.  VI.  13.  Bro.  Devise,  32.  Moor,  177.  637.  2  Bulst. 
273.  Cro.  Eliz.  423.  1  Lev.  135.  1  Sid.  153.  Raym.  163.  1 
Keb:  85.    1  Sal/:.  231.    2  Mod.  9. 

However  all  the  books  agree,  that  a  devise  to  an  infant,  when  he 
shall  be  born,  or  when  God  shall  give  him  birth',  is  good,  as  an  exe« 
cutory  devise,  and  that  the  freehold  shall  descend  to  the  heir  at  law 
in  the  mean  time.  1  Sid,  153.  1  Lev.  135.  Raym.  163.  S.  C. 
Snow  v.  Cutler.    It  may  be  devised  to  trustees. 

So  it  is  clear,  that  if  land  be  devised  for  life,  the  remainder  to 
a  posthumous  child,  that  this  is  a  good  contingent  remainder,  be- 
cause there  is  a  person  in  being  to  take  the  particular  estate;  and 
if  the  contingent  remainder  vests  during  the  continuance  of  the 
particular  estate,  or  eo  instante  that  it  determines,  it  is  sufficient. 
Moor,  637.  3  Lev.  408.  4  Mod.  359.  1  Salk.  227.  Carth.  309. 
See  this  Diet.  tit.  Remainder,  Estate,  Posthumous  Child,  Executory 
Devise. 

Also  it  seems  agreed,  that  a  man  may  surrender  copyhold  lands 
immediately  to  the  use  of  an  infant  in  ventre  sa  mere;  for  a  sur- 
render is  a  thing  executory,  and  nothing  vests  before  admittance; 
and  therefore,  if  there  be  a  person  to  take  at  the  time  of  the  acU 
mittance,  it  is  sufficient,  and  not  like  a  grantor  at  common  law, 
which  putting  the  estate  out  of  the  grantor  must  be  void,  if  there 
be  nobody  to  take.  1  Roll.  Refi.  109.  138.  2  Bulst.  273.  Co. 
Cojiyh.  9.  and  see  Moor,  637. 

If  a  usurpation  be  had  on  one  in  ventre  sa  mere,  at  the  next 
turn  after  his  birth,  he  shall  be  relieved  on  the  statute  of  Westm. 
2.  cap.  5.    Hob.  240. 

An  infant  in  ventre  sa  mere  may  have  a  distributive  share  oi 
intestate  property  even  with  the  half  blood.  1  Fes.  81.  It  is  ca- 
pable of  taking  a  devise  of  lands.    See  ante,  and  2  Atk.  117.  I 
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Freem.  244.  293.  It  takes,  under  a  marriage  settlement,  a  provi- 
sion made  for  children  living  at  the  death  of  the  father.  1  Fes.  85. 
And  it  has  lately  been  decided,  that  marriage,  and  the  birth  of  a 
posthumous  child,  amount  to  a  revocation  of  a  will  executed  pre- 
vious to  the  marriage.  5  Term  Refu  49.  It  takes  lands  by  descent, 
though,  in  that  case,  the  presumptive  heir  may  enter  and  receive 
the  profits  for  his  own  use  till  the  birth  of  the  child,  which  seems 
to  be  the  only  interest  it  loses  by  its  situation.  3  Wits.  526.  See 
this  Diet.  tit.  Descent,  Posthumous  Children. 

III.  Infancy  is  to  be  tried  by  inspection  of  the  court,  or  by 
jury;  and  herein  it  is  laid  down  as  a  rule  in  some  books,  that 
wheresoever  it  is"  alleged  upon  the  pleading,  that  the  party  was 
and  yet  is  under  age,  there  it  shall  be  tried  by  inspection  ;  but 
where  the  infant  is  of  full  age  at  the  time  of  the  plea,  there  it  shall 
be  tried  per -pais.  1  Lev.  142.  1  Sid.  321.  1  Keb.  796.  Cro. 
Jac.  59  581. 

But  as  to  judicial  acts,  or  acts  done  by  an  infant  in  a  court  of  re- 
cord, and  which  he  is  allowed  to  avoid,  the  trial  thereof  must  be 
by  inspection  ;  therefore,  if  an  infant  levies  a  fine,  he  must  re- 
verse it  by  writ  of  error  ;  and  this  must  be  brought  during  his  mi- 
nority, that  the  court  may,  by  inspection,  determine  the  age  of  the 
infant.  Co.  Litt.  380.  Moor,  76.  2  Roll.  Abr.  15.  2  Inst.  483. 
2  Bulst.  320.     12  Co.  122. 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  for  his  nonage 
and,  after  inspection  and  proof  of  infancy  by  witnesses,  dies  before 
the  fine  is  reversed,  his  heirs  may  reverse  it ;  because  the  court 
having  recorded  the  nonage  of  the  cognisor,  ought  to  vacate  his 
contract  when  he  appeared  to  be  under  a  disability  at  the  time  he 
entered  into  it.    Co.  Litt.  380.    Moor,  884. 

An  infant  acknowledged  a  fine,  and  the  cognisees  omitting  to 
have  the  fine  engrossed  till  he  came  of  age,  in  order  to  prevent  the 
infant  from  bringing  a  writ  of  error;  yet  the  court  upon  view  of 
the  conusance  produced  by  the  infant,  and  upon  his  prayer  to  be 
inspected  and  his  age  examined,  recorded  his  nonage,  to  give  him 
the  benefit  of  his  writ  of  error,  which  he  must  otherwise  lose,  his 
nonage  determining  before  the  next  term.  Moor,  189.  and  vide  Cro. 
Jac.  230,  231. 

So  if  an  infant  suffer  a  common  recovery  by  appearing  in  person, 
this  must  be  reversed  during  his  minority  by  inspection  of  the 
judges.  But  it  is  said,  that  if  an  infant  suffers  a  recovery,  in  which 
he  appears  by  attorney,  he  may  reverse  it  after  his  full  age,  as  it- 
may  be  discovered  whether  he  was  within  age  when  the  recovery 
was  suffered ;  because  it  may  be  tried  per  pais  whether  the  war- 
rant of  attorney  was  made  by  him  when  he  was  an  infant.  1  Sid. 
321.     1  Lev.  142. 

It  is  said,  that  in  all  cases  where  the  party  pleads  that  he  was 
within  age  at  B.  and  alleges  a  place,  that  there  the  trial  may  be 
well  enough  where  it  is  alleged  ;  where  no  place  is  alleged,  there, 
in  personal  actions,  where  the  writ  is  brought ;  and  in  real  actions, 
where  the  right  of  the  land  depends  upon  infancy,  there  the  trial 
is  to  be  where  the  land  lies,  and  if  not,  where  the  action  is 
brought.  Skin.  10,  11.  Cro,  Eliz.  818.  S.P. 
1  ' 
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In  case  of  a  suit  to  reverse  a  fine  for  nonage  of  the  cogni- 
sor,  or  set  aside  a  statute  or  recognisance  entered  into  by  an  in- 
fant ;  here,  and  in  other  cases  of  the  like  sort,  a  writ  shall  issue 
to  the  sheriff,  commanding  him  that  he  constrain  the  said  party  to 
appear,  that  it  may  be  ascertained  by  the  view  of  his  body  by  the 
king's  justices,  whether  he  be  of  full  age  or  not;  "  ut  per  asfiec- 
tum  cor/ioris  sui  constare  fwterit  justiciariis  nostris  si  pradictus  A. 
sit  plena  atatis  necneT  9  Rep.  31.  This  question  of  nonage  was 
formerly,  according  to  Glanville,  {lib.  13.  c.  15.)  tried  by  a  jury  of 
eight  men  ;  though  now  it  is  tried  by  inspection.  If,  however,  the 
court  has,  upon  inspection,  any  doubt  of  the  age  of  the  party,  (as 
may  frequently  be  the  case,)  it  may  proceed  to  take  proofs  of  the 
fact,  by  witnesses,  church  books,  &x.;and,  particularly,  may  ex- 
amine the  infant  himself  upon  an  oath  of  voire  dire,  (yeritatem  dicere,) 
that  is,  to  make  true  answer  to  such  questions  as  the  court  shall 
demand  of  him,  or  the  court  may  examine  his  mother,  his  god- 
father, or  the  like.    2  Roll.  Abr.  573. 

IV.  An  infant,  it  seems,  is  capable  of  such  offices  as  do  net 
concern  the  administration  of  justice,  but  only  require  skill  and 
diligence  ;  and  there  he  may  either  exercise  them  himself  when 
of  the  age  of  discretion,  or  they  may  be  exercised  by  deputy  ;  such 
as  the  offices  of  park-keeper,  forester,  gaoler,  Sec.  Ploivd.  379. 
381.    9  Co.  48.  97.    See  tit.  Offices. 

But  it  is  said/ that  an  infant  is  not  capable  of  the  stewardship  of 
a  manor,  or  of  the  steAvardship  of  the  courts  of  a  bishop ;  because 
by  intendment  of  law  he  hath  not  sufficient  knowledge,  experience, 
and  judgment,  to  use  the  office,  and  also  because  he  cannot  make 
a  deputy.  Co.  Litt.  3.  b.  1  Roll.  Abr.  731.  2  Roll.  Abr.  153. 
March,  41.  43.    Cro.  Eliz.  636.  Cro.  Car.  536. 

An  infant  cannot  be  an  attorney,  bailiff,  factor  or  receiver.  Fitz. 
JV*.  B.  118.  1  Roll.  Abr.  117,  Co.  Litt.  172.  Cro.  Eliz.  637.  An 
infant  cannot  exercise  an  office  in  a  corporation.    Hardw.  8,  9. 

An  infant  cannot  be  a  common  informer  ;  for  stat.  18  Eliz-  c.  5. 
direct  that  such  shall  sue  in  proper  person,  or  by  attorney,  which 
an  infant  cannot  do.    Bull.  JV.  P.  196. 

As  to  infants  being  witnesses,  there  seems  to  be  no  fixed  time 
in  which  children  are  excluded  from  giving  evidence  ;  but  it  will 
depend  in  a  great  measure  on  the  sense  and  understanding  of  the 
child,  as  it  shall  appear  on  examination  in  court.  See  Bull.  yV.  P. 
293.  And,  where  they  are  admitted,  concurrent  testimony  seems 
peculiarly  desirable.    4  Comm.  214. 

If  an  infant,  being  master  of  a  ship  at  St.  Christopher's  beyond  sea, 
by  contract  with  another,  undertakes  to  carry  certain  goods  from 
St.  Christopher's  to  England,  and  there  to  deliver  them  ;  but  does 
not  afterwards  deliver  them  according  to  agreement,  but  wastes  and 
consumes  them,  he  may  be  sued  for  the  goods  in  the  court  of 
admiralty,  though  he  be  an  infant;  for  this  suit  is  but  in  nature  of 
a  detinue,  or  trover  and  conversion  at  the  common  law.  1  Roll. 
Abr.  530. 

If  an  infant  keeps  a  common  inn,  an  action  on  the  case  upon  the 
custom  of  inns  will  not  lie  against  him.  1  Roll.  Abr.  2.  cited 
Carth.  161. 

So  if  an  infant  draws  a  bill  of  exchange,  yet  he  shall  not  be 
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liable  on  the  custom  of  merchants,  but  he  may  plead  infancy  in  the 
same  manner  that  he  may  to  any  other  contract  of  his.  CartJu 
160.  Or  he  may  in  this,  as  in  all  cases,  give  it  in  evidence  on  the 
general  issue,  but  the  fairest  way  is  to  plead  it.  Bull.  JV.  P.  152. 
An  infant  cannot  be  a  juror.  Hod.  325. 

An  infant,  or  one  under  the  age  of  twenty-one  years,  cannot  be 
elected  a  member  of  the  house  of  commons  ;  nor  can  any  lord  of 
parliament  sit  there  until  he  be  of  the  full  age  of  twenty-one  years. 
2  hist.  47.   See  tit.  Parliament.    As  to  infant  trustees,  see  post,  V. 

If  an  infant  be  lord  of  a  manor,  he  may  grant  copyholds,  not* 
withstanding  his  nonage  ;  for  these  estates  do  not  take  their  per- 
fection from  the  interest  or  ability  of  the  lord  to  grant,  but  from 
the  custom  of  the  manor  by  which  they  have  been  demised,  and 
are  demisable  time  out  of  mind.  4  Co.  23.  b.  Co.  Cofiy holder, 
79.  107.    Noy,  41.    8  Co.  65. 

An  infant  may  present  to  a  church ;  and  here  it  is  said,  that 
this  must  be  done  by  himself,  of  whatsoever  age  he  be,  and  cannot 
be  done  by  his  guardian,  for  the  guardian  can  make  no  advantage 
thereof,  consequently,  has  nothing  therein  whereby  he  can  give 
an  account,  therefore  the  infant  himself  shall  present.  Co.  Litt. 
17.  b.  89.  a.    29  Ed-iv.  III.  5.    3  Inst.  156. 

V.  Infants  have  various  privileges,  and  various  disabilities  ;  but 
their  very  disabilities  are  privileges,  in  order  to  secure  them  from 
hurting  themselves,  by  their  own  improvident  acts.  An  infant  can- 
not be  sued  but  under  the  protection,  and  joining  the  name  of  his 
guardian  ;  for  he  is  to  defend  him  against  all  attacks  as  well  by  law  as 
otherwise  ;  but  he  may  sue  either  by  his  guardian,  or  firochein  amy, 
his  next  friend  who  is  not  his  guardian.  Co.  Litt.  135.  This 
-firochein  amy  may  be  any  person  who  will  undertake  the  infant's 
cause  ;  and  it  frequently  happens,  that  an  infant,  by  his  firochein 
amy,  institutes  a  suit  against  a  fraudulent  guardian. 

With  regard  to  estates  and  civil  property,  an  infant  hath  many 
privileges,  which  will  be  better  understood  on  farther  investiga- 
tion ;  but  this  may  be  said  in  general,  that  an  infant  shall  lose  no- 
thing by  non-claim  or  neglect  of  demanding  his  right;  nor  shall 
any  other  laches  or  negligence  be  imputed  to  an  infant,  except  in 
some  very  particular  cases,  viz.  in  case  of  a  fine  where  the  time 
begins  in  the  life  of  the  ancestor  ;  or  of  an  appeal  of  death  of  his 
ancestor,  where  he  brings  not  his  appeal  within  a  year  and  a  day, 
&c.  1  Inst.  246.  380.  Wood's  Inst.  13.  Laches  shall  prejudice  an 
infant,  if  he  presents  not  to  a  church  in  six  months.  Litt.  402. 
It  is  generally  true,  that  an  infant  can  neither  alien  his  lands,  nor  do 
any  legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of  con- 
tract that  will  bind  him.  But  still  to  all  these  rules  there  are  some 
exceptions ;  part  have  been  mentioned  (see  ante,  I.)  in  reckoning 
up  the  different  capacities  which  they  assume  at  different  ages  ; 
and  there  are  others,  a  few  of  which  when  mentioned  will  serve 
as  a  general  specimen  of  the  whole.  And,  first,  it  is  true,  that  in- 
fants cannot  alien  their  estates;  but  infant  trustees,  or  mortga- 
gees, are  enabled  to  convey,  under  the  direction  of  the  court  of 
chancery  or  exchequer,  or  other  courts  of  equity,  the  estates  they 
hold  in  trust  or  mortgage,  to  such  person  as  the  court  shall  ap- 
point.   Stats.  7  Ann,  c.  19.    4  Geo,- III.  c.  16.    An  infant  also  may 
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purchase  lands,  but  his  purchase  is  incomplete,  for,  when  h& 
comes  to  age,  he  may  either  agree  or  disagree  to  it,  as  he  thinks 
prudent  and  proper,  without  alleging  any  reason ;  and  so  may  his 
heirs  after  him,  if  he  dies  without  having  completed  his  agreement. 
Co.  Litt.  2.  It  is  farther  generally  true,  that  an  infant  under 
twenty-one  can  make  no  deed  but  what  is  afterwards  voidable  ;  yet 
in  some  cases  he  may  bind  himself  apprentice  by  deed  indented, 
or  indentures  for  seven  years ;  and  he  may  by  deed  or  will  appoint 
a  guardian  to  his  children,  if  he  has  any.  See  stats.  5  Eliz.  c.  4. 
43  Eliz.  c.  2.  Cro.  Car.  179.  Stat.  12  Car.  II.  c.  24.  and  this 
Diet.  tit.  Apprentice,  Guardian.  See  also,  stat.  4  Geo.  I.  c.  11. 
§  5.  as  to  infants  contracting  to  serve  in  the  plantations. 

To  enter  more  particularly  into  the  subject.  An  infant  is  capa- 
ble of  inheriting,  for  the  law  presumes  him  capable  of  property; 
also  an  infant  may  purchase,  because  it  is  intended  for  his  benefit, 
and  the  freehold  is  in  him  till  he  disagree  thereto;  because  an 
agreement  is  presumed,  it  being  for  his  benefit,  and  because  the 
freehold  cannot  be  in  the  grantor  contrary  to  his  own  act,  nor  can 
be  in  abeyance,  for  then  a  stranger  would  not  know  against  whom 
to  demand  his  right;  and  if  at  his  full  age  the  infant  agrees  to  the 
purchase,  he  cannot  afterwards  avoid  it ;  but  if  he  dies  during  his 
minority,  his  heirs  may  avoid  it;  for  they  shall  not  be  bound  by  the 
contracts  of  a  person  who  wanted  capacity  to  contract.  Co.  Litt. 
2.  8.     2  Inst.  203. 

If  an  infant  take  a  lease  for  years  rendering  rent ;  if  he  enter 
upon  the  land  he  shall  be  charged  with  an  action  during  his  mi- 
nority, because  the  purchase  is  intended  for  his  benefit ;  but  he 
may  waive  the  term,  and  not  enter,  and  if  more  rent  be  reserved 
upon  the  lease  than  the  land  is  worth,  he  may  avoid  it.  2  Bulst. 
69.  If  an  infant  make  a  lease  for  years  with  remainder  over, 
rendering  rent,  and,  at  full  age,  accepts  the  rent  of  the  tenant  for 
years,  this  shall  be  an  assent  to  him  in  remainder,  so  that  he  shall 
not  oust  him  after.  Plowd.  546. 

As  to  contracts  for  necessaries,  made  by  infants,  it  is  to  be  ob- 
served, that  (strictly  speaking)  all  contracts  made  by  infants,  are 
either  void  or  voidable  ;  because  a  contract  is  the  act  of  the  un- 
derstanding, which  during  their  state  of  infancy  they  are  presu- 
med to  want ;  yet  civil  societies  have  so  far  supplied  that  defect,  and 
taken  care  of  them,  as  to  allow  them  to  contract  for  their  benefit 
and  advantage,  with  power,  in  most  cases,  to  recede  from  and  vacate 
it,  when  it  may  prove  prejudicial  to  them)  but  in  this  contract  for  ne- 
cessaries they  are  absolutely  bound,  and  this  likewise  is  in  benig- 
nity to  infants,  for  if  they  were  not  allowed  to  bind  themselves  for 
necessaries  nobody  would  trust  them,  in  which  case  they  would 
be  in  worse  circumstances  than  persons  of  full  age.  10  Hen.  VI. 
14.     18  Edw.  IV.  2.     1  Roil.  Abr.  729. 

Therefore  it  is  clearly  agreed,  that  an  infant  may  bind  himself 
to  pay  for  his  necessary  meat,  drink,  apparel,  physic,  and  such 
other  necessaries,  and  likewise  for  his  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards.  Co.  Lift.  172.  a.  &c. 
This  binding  means  by  parol :  in  fact,  for  necessaries,  if  there  is  not 
an  actual  promise  the  law  implies  a  promise,  but  the  infant  will 
not  be  bound  by  any  bond,  note,  or  bill,  which  he  gives,  though 
for  necessaries,  therefore  a  tradesman's  best  security  will  be  the 
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hctual  or  implied  promise.  With  respect  to  schooling,  &c.  it 
must  be  in  cases  where  the  credit  was  given,  bona  fide,  to  the  in- 
fant. But  where  an  infant  is  sub  fiotestatc  parentis,  and  living  in 
the  house  with  his  parents,  he  shall  not  then  be  liable  even  for  ne- 
cessaries.   2  Black.  Be/i.  1325. 

It  must  appear  that  the  things  were  actually  necessary,  and  of 
reasonable  prices,  and  suitable  to  the  infant* s  degree  and  estate^ 
which  regularly  must  be  left  to  the  jury  ;  but  if  the  jury  find  that 
the  things  were  necessaries,  and  of  reasonable  price,  it  shall  be 
presumed  they  had  evidence  for  what  they  thus  find  :  and  they 
need  not  find  particularly  what  the  necessaries  were,  nor  of  what 
price  each  thing  was  ;  also  if  the  plaintiff  declares  for  other  things 
as  well  as  necessaries,  or  alleges  too  high  a  price  for  those  things 
that  are  necessary,  the  jury  may  consider  of  those  things  that  were- 
really  necessaries,  and  of  their  intrinsic  value,  and  proportion  their 
damages  accordingly.  Cro.  Jac.  360.  2  Roll.  Rep.  144.  Poph* 
151.    Palm.  361.  '  Gouts.  168.     Godb.  219.     1  Leon.  114. 

If  an  infant  promises  another,  that  if  he  will  find  him  meat, 
drink  and  washing,  and  pay  for  his  schooling,  that  he  will  pay  71. 
yearly,  an  action  upon  the  case  lies  upon  this  promise ;  for  learn^ 
ing  is  as  necessary  as  other  things,  and  though  it  is  not  mentioned 
what  learning  this  was,  yet  it  shall  be  intended  what  was  fit  for  him, 
till  it  be  shown  to  the  contrary  on  the  other  part ;  and  though  he 
to  whom  the  promise  was  made  does  not  instruct  him,  but  pays 
another  for  it,  the  promise  of  repayment  thereof  is  good ;  if  it 
appears  that  the  learning,  meat,  drink,  and  washing  could  not  be 
afforded  for  a  less  sum  than  71.  1  Roll.  Abr.  729.  Palm.  528.- 
I  Jones,  182. 

Assumpsit,  for  labour  and  medicines  in  curing  the  defendant  of 
a  distemper,  &c.  who  pleaded  infancy ;  the  plaintiff  replied,  it 
was  for  necessaries  generally;  and  upon  a  demurrer  to  this  repli- 
cation it  was  objected,  that  the  plaintiff  had  not  assigned  in  cer- 
tain how,  or  in  what  manner,  the  medicines  were  necessary  :  but 
it  was  adjudged,  that  the  replication  in  this  general  form  was 
good.     Carth.  110. 

If  an  infant  be  a  mercer,  and  hath  a  shop  in  a  town,  and  there- 
buys  and  sells,  and  contracts  to  pay  a  certain  sum  to  J.  S.  for 
wares  sold  to  him  by  J.  S.  to  resell,  yet  he  is  not  chargeable  upon 
this  contract,  for  this  trading  is  not  immediately  necessary  ad  vie* 
turn  et  vestitum;  and  if  this  were  allowed,  infants  might  be  infinitely 
prejudiced,  and  buy  and  sell,  and  live  by  the  loss.  1  Roll.  Abr. 
729.    Cro.  Jac.  494     2  Roll.  Re/2.  45. 

And  as  the  contract  of  an  infant  for  wares,  for  the  necessary 
carrying  on  his  trade,  whereby  he  subsists,  shall  not  bind  him  ; 
so  neither  shall  he  be  liable  for  money  which  he  borrows  to  lay  out 
.for  necessaries ;  therefore  the  lender  must,  at  his  peril,  lay  it  out  for 
him,  cr  see  that  it  is  laid  out  in  necessaries,  5  Mod.  368.  1  Salk, 
386,  387. 

In  debt  upon  a  single  bill,  the  defendant  pleaded  that  he  ■  was 
within  age;  the  plaintiff  replied,  that  it-was  for  necessaries,  viz. 
10/.  for  clothes,  and  15/.  money  lent  for  and  towards  his  necessa- 
ry support  at  the  University  ;  the  defendant  rejoined,  that  the  money 
was  lent  him  to  spend  at  pleasure;  absque  hec,  that  it  was  lent  him 
for  necessaries ;  and  issue  hereupon  was  found  for  the  plaintiffs 
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who  had  judgment  in  C.  B.  but  was  reversed  in  B.  R.  on  a  writ 
of  error;  for  the  issue  only  being,  whether  this  money  was  lent 
the  infant  for  necessaries,  not  whether  it  was  laid  out  in  necessa- 
ries, it  cannot  bind  the  infant  whichever  way  it  is  found  ;  for  it 
might  have  been  borrowed  for  necessaries,  and  laid  out  in  a  ta- 
vern ;  and  the  law  will  not  intrust  the  infant  with  the  application 
and  laying  of  it  out.  1  Salk.  386.  See  contra,  as  to  a  single  bill 
given  for  necessaries,  1  Lev.  86.  1  Kcb.  3S2.  416.  423.  5.  C.  Co. 
Litt.  172.  5.  P.    Sed  qu?    See  post. 

So  if  one  lends  money  to  an  infant,  who  actually  lays  it  out  in 
necessaries,  yet  this  will  not  bind  the  infant,  nor  subject  him  to 
an  action  ;  for  it  is  upon  the  lending  that  the  contract  must  arise, 
and  after  that  time  there  could  be  no  contract  raised  to  bind  the 
infant,  because  after  that  he  might  waste  the  money,  and  the  in- 
fant's applying  it  .afterwards  for  necessaries  will  not,  by  matter 
ecc  post  facto,  entitle  the  plaintiff  to  an  action.    1  Salk.  279. 

Although  an  infant  shall  be  liable  for  his  necessaries,  yet  if  he 
enters  into  an  obligation  with  a  penalty  for  payment  thereof,  this 
shall  not  bind  him ;  for  the  entering  into  a  penalty  can  be  of  no 
advantage  to  the  infant.  Cro.  Eliz.  290.  Moor,  679.  pi.  929. 
Co.  Lilt.  172.  1  Roll.  Abr.  729.  But  a  bond  or  single  bill  for 
the  exact  amount  of  necessaries  furnished  will  be  valid.  Esfi.  Jf. 
P.  164. 

It  is  also  said,  that  an  infant  cannot  either  by  parol  contract, 
or  a  deed,  bind  himself,  even  for  necessaries,  in  a  sum  certain,  and 
that  should  an  infant  promise  to  give  an  unreasonable  price  for 
necessaries,  that  would  not  bind  him  ;  and  that,  therefore,  it  may 
foe  said  that  the  contract  of  an  infant  for  necessaries,  as  a  contract, 
does  not  bind  him  any  more  than  his  bond  would ;  but  only  since 
an  infant  must  live  as  well  as  a  man,  the  law  gives  a  reasonable 
price  to  those  who  furnish  him  with  necessaries.  Cases  in  Law 
and  Equity,  85.  And  in  a  case  where  a  warrant  of  attorney  was 
given  by  an  infant  and  another,  and  judgment  entered  up  thereon, 
the  court  on  motion  ordered  the  name  of  the  infant  to  be  struck 
out,  and  set  aside  the  judgment  as  against  him.  2  Black.  Rep. 
1133. 

If  an  infant  becomes  indebted  for  necessaries,  and  the  party 
takes  a  bond  from  the  infant,  this  shall  not  drown  the  simple  con- 
tract, because  the  bond  has  no  force.    Cro.  Eliz.  920. 

But  it  is  agreed,  that  an  action  on  an  account  stated  will  not 
lie  against  an  infant,  though  it  be  for  necessaries ;  for  he  not  hav- 
ing discretion,  is  not  to  be  liable  to  false  accounts.  Co.  Litt.  172. 
Lamb.  169.    jYoy,  87.     1  Term  Ke/i.  40. 

If  an  infant  comes  to  a  stranger,  who  instructs  him  in  learn- 
ing, and  boards  him,  there  is  an  implied  contract  in  law,  that  the 
party  should  be  paid  as  much  as  his  board  and  schooling  are 
worth  ;  but  if  the  infant  at  the  time  of  his  going  thither  was  un- 
der the  age  of  discretion,  or  if  he  were  placed  there  upon  a  spe- 
cial 'agreement  with  some  of  the  child's  friends,  the  party  that 
boards  him  has  no  remedy  against  the  infant,  but  must  resort  to 
them  with  whom  he  agreed  for  the  infant's  board,  Sec.  Mien,  94. 

Necessaries  for  an  infant's  wife  are  necessaries  for  him :  but  if 
provided  only  in  order  for  the  marriage,  he  is  not  chargeable? 
though  she  use  them  after.  Sira.  168.  An  infant  shall  be  liable 
or  tjhe  nursing  his  child.    EspB  Ar.  P,  161. 
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Debts  contracted  during  infancy,  form  however  a  good  consider- 
ation to  support  a  promise  made  to  pay  them  when  a  person  is  ol 
full  age.  2  Lev.  144.  2  Leon.  215.  And  where  the  defendant 
pleads  infancy,  and  the  plaintiff  replies  that  the  defendant  confirm 
ed  the  promise  or  contract  when  he  was  of  age,  the  plaintiff  need 
only  prove  the  promise,  and  the  defendant  must  discharge  himself 
by  proof  of  the  infancy.     1  Term  Rep.  648. 

Though  a  promise  by  an  infant  will  not  bind  him  unless  for 
necessaries,  yet  he  shall  take  advantage  of  any  promise  made  to 
him,  though  the  consideration  were  his  promise  when  an  infant. 
And  an  infant  plaintiff  has  been  allowed  to  recover  on  mutual  pro- 
mises of  marriage.    Stra.  937. 

As  to  judicial  acts-,  and  acts  done  by  an  infant  in  a  court  of  record, 
they  regularly  bind  the  infant  and  his  representatives,  with  the 
following  savings  and  exceptions;  as  if  an  infant  levies  a  fine, 
though  the  judges  ought  not  to  admit  the  acknowledgment  of  one 
under  that  disability,  yet  having  once  recorded  his  agreement  a<; 
the  judgment  of  the  court,  it  shall  for  ever  bind  him  and  his  repre- 
sentatives, unless  he  reverses  it  by  writ  of  error,  which  must  be 
brought  by  him  during  his  minority,  that  the  court  by  inspection 
may  determine  his  age.  Co.  Lilt.  380.  Moor,  76.  2  Roll.  Abr.  15. 
2  Inst.  483.    2  Bulst.  32Q.     12  Co.  122.     Yelv.  115.    3  Mod.  229. 

So  if  an  infant  levies  a  fine,  he  is  enabled  by  law  to  declare  the 
uses  thereof,  and  if  he  reverseth  not  the  fine  during  his  nonage, 
the  declaration  of  uses  will  stand  good  for  ever;  for  though  thai 
be  a  matter  in  jvais,  and  all  such  acts  an  infant  may  avoid  at  any 
time  after  his  full  age,  if  he  do  not  consent,  yet  being  made  in; 
pursuance  of  the  fine  levied,  which  fine  must  stand  good  for  ever, 
(unless  reversed  in  the  manner  as  has  been  mentioned,)  so  will 
the  declaration  of  uses  too.  2  Co.  58.  a.  10  Co.  42.  Moor,  22. 
Dal.  47.    2  Leon.  159.     Gouls.  13.     1  Jones,  390.     Winch.  103. 

If  there  be  tenant  for  life,  the  remainder  to  an  infant  in  fee, 
and  they  two  join  in  a  fine,  the  infant  may  bring  a  writ  of  error, 
and  reverse  the  fine  as  to  himself;  but  it  shall  stand  good  as  to 
the  tenant  for  life  ;  for  the  disability  of  the  infant  shall  not  render 
the  contract  of  the  tenant  for  life,  who  was  of  full  age,  ineffectual. 
\  Leon.  115.  317.    2  Sid.  55..  2  Jones,  182. 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  for  his  non- 
age, and  his  nonage,  after  inspection,  is  recorded  by  the  court, 
but  before  the  fine  reversed  he  levies  another  fine  to  another,  the 
second  fine  shall  hinder  him  from  reversing  the  first ;  because  the 
second  having  entirely  debarred  him  of  any  right  to  the  land, 
must  also  deprive  him  of  all  remedies  which  would  restore  him 
to  the  land.  1  Roll.  Abr.  788.  See  Moor,  74.  and  further,  this 
Diet.  tit.  Fine  of  Lands. 

As  to  recoveries  suffered  by  infants,  when  these  were  improved 
into  a  common  way  of  conveyance,  it  was  thought  reasonable  that 
those  whom  the  law  had  judged  incapable  to  act  for  their  own 
interest,  should  not  be  bound  by  the  judgment  given  in  recove- 
ries, though  it  was  the  solemn  act  of  the  court ;  for  where  the  de- 
fendant gives  way  to  the  judgment,  it  is  as  much  his  voluntary 
act  and  conveyance,  as  if  he  had  transferred  the  land  by  livery,  or 
#n y  other  act  in  pais;  therefore  if  an  infant  suffers  a  recovery,  he 
may  re  verse  it,  as  he  may  a  fine,  by  writ  of  error,  during  his  m~U 
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nority:  and  this  was  formerly  taken  to  be  law,  as  well  where  the 
infant  appeared  by  guardian,  as  by  his  attorney,  or  in  person  :  but 
now  the  distinction  turns  upon  this  point,  that  if  an  infant  suffers 
a  recovery  in  person,  it  is  erroneous,  and  he  may  reverse  it  by 
writ  of  error ;  but  even  in  this  case  the  writ  of  error  must  be 
brought  during  his  minority,  that  his  infancy  may  be  tried  by  the 
inspection  of  the  court ;  for  at  his  full  age  it  becomes  obligatory 
pnd  unavoidable  ;  but  in  cases  of  necessity  the  court  has  admitted 
the  infant  to  appear  by  guardian,  and  to  suffer  a  recovery,  or  come 
in  as  a  vouchee  ;  but  this,  too,  is  seldom  allowed  by  the  court, 
unless  upon  emergencies,  when  it  tends  to  the  improvement  of 
the  infant's  affairs,  or  when  lands  of  equal  value  have  been  settled 
on  him,  and  when  he  has  had  the  king's  privy  seal  for  that  pur- 
pose ;  and  those  recoveries  have  been  allowed  and  supported  by 
the  judges,  and  the  infant  could  not  set  them  aside;  besides,  if 
such  recoveries  be  to  the  prejudice  of  the  infant,  he  has  his  reme- 
dy for  it  against  his  guardian,  and  may  reimburse  himself  out  of 
his  pocket  to  whom  the  law  had  committed  the  care  of  him.  1 
Boll.  Mr.  731.  742  Co.  Litt.  381.  b.  2  Roll.  Abr.  395.  10  Co, 
43.  a.  Cro.  Eliz.  471.  Hob.  196,  197.  Cro.  Car.  307.  2  Bulst. 
235.  1  Sid.  321,  322.  1  Lev.  142.  2  Saund.  94.  1  Fern.  461. 
2  Salk.  567.    See  further,  this  Diet.  tit.  Recovery. 

Partition,  by  writ  de  Jiartitione  facienda,  binds,  infants,  because 
by  judgment  in  a  court  of  justice,  to  which  no  partiality  can  be 
imputed.    Co.  Litt.  171.  b. 

If  an  infant  acknowledge  a  recognisance  or  statute,  it  is  only 
voidable;  and  the  infant  at  his  peril  must  avoid  them  by  audita 
querela,  as  he  must  a  fine  or  recovery  by  writ  of  error,  during 
his  minority;  for  such  conveyances  or  other  acts  of  record  become 
obligatory  and  unavoidable,  if  they  be  not  set  aside  before  the 
infant  comes  of  age  ;  the  reason  is,  because  these  contracts  being 
entered  into  under  the  inspection  of  the  judge,  (who  is  supposed 
to  do  right,)  the  infant  cannot  against  them  aver  his  disability,  but; 
must  reverse  them  by  a  judgment  of  a  superior  court,  who,  by  in- 
spection has  the  same  means  to  determine  whether  the  inferior  ju- 
risdiction has  done  right,  that  first  received  the  contract.  Moor, 
fil.  206.  2  Inst.  483.  673.  Co.  Litt.  380.  Keilw.  10.  Reg,  149. 
10  Co.  43.  a. 

If  an  infant  bargain  and  sell  his  land  by  deed  indented  and  en- 
rolled, yet  he  may  plead  nonage  ;  for  notwithstanding  the  statute 
27  Hen.  VIII.  cap.  16.  makes  the  enrolment  in  a  court  of  record 
necessary  to  complete  the  conveyance;  yet  the  bargainee  claims 
by  the  deed  as  at  common  law,  which  was,  and  therefore  is,  still 
defeasible  by  nonage.    2  Inst.  673. 

An  infant  confessed  judgment  in  an  action  of  debt  brought 
against  him;  and  it  was  held,  audita  querela  did  not  lie  upon  this 
judgment,  though  it  would  on  a  statute  or  recognisance  ;  but  the 
party  ought  to  bring  a  writ  of  error  in  the  exchequer  chamber, 
by  virtue  of  the  statute  27  Eliz.    Moor,  460.    See  3  Salk.  196. 

1  Inst.  233.  380.  Moor,  189.  Where  an  infant  may  levy  a  fine, 
he  may  declare  the  uses  of  it  also  by  deed  :  and  the  infant's  de- 
claration of  uses  shall  be  good  and  binding  to  the  infant  and 
his  heirs,  so  long  as  the  fine  continues  unreversed.    Hob.  224. 

2  Leon.  193.    2  Reft.  58.    10  Refi.  42.    It  was  formerly  held,  that 


INFANT  V. 


429 


an  injhnt  appearing  by  guardian,  could  not  suffer  a  common  reco- 
very ;  10  Refi  42.  though  it  hath  since  been  allowed  in  many  ca- 
ses, and  by  all  the  judges,  that  an  infant  may  suffer  a  common 
recovery  by  guardian,  and  he  shall  not  avoid  it;  for  by  intendment 
he  shall  have  recompense  in  value ;  and  if  it  is  not  for  the  good 
of  the  infant,  he  may  have  recompense  over  against  his  guardian. 
2  Danv.  Abr.  772.  A  common  recovery  may  be  had  against  an 
.  infant,  being  examined  solely  and  secretly;  and  he  may  suffer  a 
recovery  by  guardian  in  open  court.  Hob.  169.  2  Bulst.  255. 
2  JVels.  Abr.  994.  and  see  Sid.  321.  2  Mis.  995.  and  this  Diet.  tit. 
Recovery. 

An  infant  is  to  prosecute  a  suit  by  his  guardian  or  best  friend, 
though  the  term  used  is  firochein  amy;  i.  e.  next  friend  ;  but  he 
cannot  defend  by  such  next  friend,  but  must  defend  only  by  guar- 
dian, because  the  law  supposes,  that  where  he  demands  or  sues 
for  any  thing,  it  is  for  his  benefit.  The  power  for  infants  to  sue 
by  firochein  amy,  was  first  introduced  by  the  statute  Westm.  2. 

If  an  infant  be  joined  with  others,  in  suing  in  the  right  of  an- 
other, the  action  may  be  brought  by  attorney,  for  they  all  make 
but  one  person  in  law.    3  Cro.  377. 

But  in  all  cases  where  an  infant  is  defendant,  though  it  be  in 
another's  right,  and  though  joined  with  others,  he  must  defend  by 
guardian.    2  Cro.  289.     1  Lev.  294. 

In  all  actions,  real,  personal,  or  mixed  against  an  infant,  if  he 
appears  by  attorney,  it  is  error*    8  Co.  b.    9  Co.  30.  b. 

If  an  attorney  undertakes  to  appear  for  an  infant,  and  enters  it 
per  attornatum,  it  may  be  amended  and  made  tier  guardianum. 
Str.  114.  445. 

The  plaintiff's  attorney  should  apply  to  the  defendant  to  name 
a  guardian  ;  and  if  he  does  not,  in  six  days,  the  plaintiff  may  apply 
to  the  court,  who  will  oblige  him  to  do  it.    2  Wils.  50. 

If  an  infant  appear  and  plead  by  attorney,  and  the  plaintiff  finds 
it  out,  he  may  in  vacation-time  apply  to  a  judge  for  a  summons 
(or  in  term  to  the  court)  for  a  rule  to  show  cause  "  why  common 
bail  filed  should  not  be  struck  out,  and  the  plea  be  set  aside,  and 
that  the  defendant  may  be  obliged  to  appear  by  a  guardian  ;"  and 
if  no  one  is  named  within  six  days,  the  plaintiff  may  name  one  for 
him,  which  will  be  ordered  of  course.     Fid.  Str.  1076. 

The  infant  plaintiff,  who  sues  by  firochein  amy,  is  not  liable  to 
costs,  because  he  cannot,  while  under  age,  disavow  the  suit ;  but 
the  firochein  amy  is  liable.  Str.  548,  James  v.  Hatfield,  Barnes, 
128.  And  if  it  appears  to  the  court  that  he  is  not  of  sufficient  ability 
to  pay  the  costs,  the  court  will  order  another  who  is.  But  an  in- 
fant defendant  (although  he  names  a  guardian)  is  liable  to  costs 
if  the  verdict  be  against  him.  Dyer,  104.    1  Bulst.  109.    Str.  708. 

If  an  infant  appearing  by  guardian  comes  of  age  pending  the 
suit,  he  may  then  plead  by  attorney.    Moor,  665. 

If  baron  and  feme,  where  the  feme  is  an  infant,  appear  by  at- 
torney, it  is  error.  5  Mod.  209.  When  the  defendant  in  an  action 
is  an  infant,  the  plaintiff  shall  have  six  years  to  bring  his  action 
in,  after  the  defendant  comes  of  age  :  and  if  the  plaintiff  be  an  in- 
fant, he  hath  six  years  likewise  after  his  age,  to  sue  by  the  sta- 
tute of  limitations.    Lutiv.  243.    See  tit.  Limitation  of  Actions. 

As  to  acts  in  fiais,  infants  are  regularly  allowed  to  rescind  and 
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break  through  all  contracts  in  pais  made  during  minority,  exeep; 
only  for  schooling  and  necessaries,  be  they  never  so  much  to  their 
advantage  ;  and  the  reason  hereof  is,  the  indulgence  the  law  has 
thought  fit  to  give  infants,  who  are  supposed  to  want  judgment 
and  discretion  in  their  contracts  and  transactions  with  others,  and 
the  care  it  takes  of  them  in  preventing  their  being  imposed  upon, 
or  overreached  by  persons  ot  more  years  and  experience.  39  Edw. 
III.  20.  b.    1  Roll.  Abr.  729.     Co.  Lilt.  172.  381. 

And  for  the  better  security  and  protection  of  infants  herein,  the 
'law  has  made  some  of  their  contracts  absolutely  void  ;  i.  e.  all  such 
in  which  there  is  no  apparent  benefit,  or  semblance  of  benefit,  te 
the  infant ;  but  as  to  those  from  which  the  infant  may  receive  be- 
nefit, and  which  were  entered  into  with  more  solemnity,  they  are 
only  voidable  ;  that  is,  the  law  allows  them,  when  they  come  of 
age,  and  are  capable  of  considering  over  again  what  they  have 
done,  either  to  ratify  and  affirm  such  contracts,  or  to  break  through 
and  avoid  them.  Cro.  Car.  502.     1  Jones,  405.    3  Mod.  310. 

Hence  an  infant  may  purchase,  because  it  is  intended  for  his  be- 
nefit, and  at  his  full  age  he  may  either  agree  or  disagree  to  the 
same.    Co.  Litt.  2.  8.    2  Fern.  203. 

Also  the  feoffment  of  an  infant  is  not  void,  but  only  voidable, 
not  only  because  he  is  allowed  to  contract  for  his  benefit,  but  be- 
cause there  ought  to  be  some  act  of  notoriety  to  restore  the  pos- 
session to  him,  equal  to  that  which  transferred  it  from  him.  Co. 
Litt.  380.    Dyer,  104.    2  Roll.  Abr.  572.    4  Co.  125.  a. 

Therefore  if*  an  infant  make  a  feoffment  and  livery  in  person, 
he  shall  have  no  assise,  Sec.  but  must  avoid  it  by  entry  ;  for  it  is 
to  be  presumed  in  favour  of  such  solemnity,  that  the  assembly  of 
the  county  then  present  would  have  prevented  it,  if  they  had  per- 
ceived his  nonage,  and  therefore  the  feoffment  shall  continue  till 
defeated  by  entry,  which  is  an  act  of  equal  notoriety.    8  Co.  42. 

But  if  the  infant  had  made  a  letter  of  attorney  to  deliver  seisin, 
he  might  have  an  assise,  &c.  because  the  letter  of  attorney  (like 
$11  other  acts  or  agreements  made  by  an  infant  to  his  prejudice) 
must  be  void;  therefore,  whoever  claims  under  it,  or  by  virtue  of 
its  authority,  must  be  a  wrongdoer.  2  Moll.  Abr.  2.  J\roij,  130, 
Falm.  237.' 

Also  as  to  the  acts  of  infants  being  void,  or  voidable,  there  is  a 
diversity  between  an  actual  delivery  of  the  thing  contracted  for, 
and  a  bare  agreement  to  deliver  it  only ;  that  the  first  is  voidable, 
but  the  last  absolutely  void ;  as  if  an  infant  deliver  a  horse,  or  a 
sum  of  money,  with  his  own  hands,  this  is  only  voidable,  and  to 
be  recovered  back  in  an  action  of  account.  Perk.  §  12.  19.  1  Roll. 
Abr.  730.  2  Roll.  Rep.  408.  Latch.  10.  Roll.  736.  3  Rep.  13. 
Hob,  96. 

But  if  an  infant  agrees  to  give  a  horse,  and  does  not  deliver 
the  horse  with  his  hands,  and  the  donee  take  the  horse  by  force 
of  the  gift,  the  infant  shall  have  an  action  of  trespass  ;  for  the 
grant  was  merely  void.    Perk.  §  12.  19.     1  Mod.  137. 

In  trespass,  wherefore  with  force  and  arms  the  defendant  made 
an  assault,  and  cut  off  all  the  hair  of  the  plaintiff,  the  defendant  as  to 
all  the  trespass,  except  cutting  the  hair,  pleads  not  guilty,  and  as 
i  that,  pleads  that  the  plaintiff  was  of  the  age  of  sixteen  years} 
■Mid  for  a  certain  sum  of  money  gave  license  to  the  defendant  to 
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cut  off  two  ounces  of  hair ;  upon  demurrer  to  this  plea  the  court 
held,  that  the  contract  was  absolutely  void,  and  consequently  the 
tonsure  unlawful,  and  gave  judgment  accordingly  for  the  plaintiff. 
3  Ktb.  369. 

And  as  an  infant  is  not  bound  by  his  contract  to  deliver  a  thing  ; 
so  if  one  deliver  goods  to  an  infant  upon  a  contract,  Sec.  knowing 
him  to  be  an  infant,  he  shall  not  be  chargeable  in  trover  and  con- 
version, or  any  other  action  forftheni  ;  for  the  infant  is  not  capable 
of  any  contract,  but  for  necessaries  ;  therefore  such  delivery 
is  a  gift  to  the  infant :  but  if  an  infant  without  any  contract  wilfully 
takes  away  the  goods  of  another,  trover  lies  against  him  ;  also  it 
is  said,  that  if  he  take  the  goods  under  pretence  that  he  is  of  full 
age,  trover  iies  ;  because  it  is  a  wilful  and  fraudulent  trespass. 
1  Sid.  129.     I  Lev.  169.     1  Keb.  905  913. 

Also  it  seems,  that  if  an  infant,  being  above  the  age  of  discre- 
tion, be  guilty  of  any  fraud  in  affirming  himself  to  be  of  full  age, 
or  if,  by  combination  with  his  guardian,  &c.  he  make  any  contract 
or  agreement  with  an  intent  afterwards  to  elude  it,  by  reason  of 
his  privilege  of  infancy,  that  a  court  of  equity  will  decree  it  good 
against  him  according  to  the  circumstances  of  the  fraud  ;  but  in 
what  cases  in  particular  a  court  of  equity  will  thus  exert  itself  is 
not  easy  to  determine.    See  1  Vcrn.  132.     2  Vern.  224,  225. 

All  gifts,  grants,  &c.  of  an  infant,  which  do  not  take  effect  by 
delivery  of  his  hand,  are  void  ;  and  if  made  to  take  effect  by  de- 
livery of  his  own  hand,  are  voidable  by  himself,  and  his  heirs,  and 
those  which  shall  have  his  estate.  And  privies  in  blood  (as  the 
heir-general  or  special)  may  avoid  a  conveyance  made  by  their  an- 
cestor during  his  infancy.  But  privies  in  estate,  such  as  the  donor 
of  an  estate-tail  where  the  tenant  in  tail  dies  without  issue  ;  or 
privies  in  law,  as  the  lord  by  escheat  where  there  is  no  heir,  shall 
not  avoid  a  conveyance  made  by  an  infant. 

If  a  man  within  age,  seised  in  right  of  his  wife,  makes  a  feoff- 
ment and  dies,  his  heir  cannot  enter  and  avoid  it,  because  no  right 
descends  to  him  ;  for  the  baron,  if  he  had  lived,  could  have  en- 
tered only  in  right  of  his  wife.  And  no  person  shall  take  advan- 
tage of  the  infancy  of  his  ancestor,  but  he*  who  hath  a  right  de- 
scending to  him  from  that  ancestor  ;  though  the  heir  may  take  the 
benefit  of  a  condition,  notwithstanding  no  right  descended  to  him 
from  his  ancestor.    8  Refi.  42,  43,  44.  and  see  3  Refi.  35. 

If  husband  and  wife  are  both  within  age,  and  they  by  indenture  join 
in  a  feoffment,  and  the  husband  dies,  the  wife  may  enter  and  avoid 
the  deed,  or  have  a  dumfuit  infra  cetatem.  1  Inst.  337.  Though 
if  there  be  two  joint-tenants  within  age,  and  one  of  them  makes  a 
feoffment  in  fee  of  the  moiety  during  his  infancy,  and  dies,  the 
survivor  cannot  enter  ;  but  the  heir  of  the  feoffor  may  enter  into 
the  moiety,  8cc.  8  Refi.  43.'  If  an  infant  exchanges  lands  with  an- 
other, and  the  other  enters,  the  infant  may  have  assise.  18  Edw.  IV. 
2.  And  where  an  infant  leases  for  years,  he  may  affirm  the  lease, 
or  bring  trespass  against  the  lessee  for  the  occupation.  18  Edw. 
IV,     Bro.  Trespass,  338. 

A  lease  made  by  an  infant  reserving  rent  is  voidable  ;  but  if  there 
be  no  rendering  rent,  it  is  absolutely  void.  Latch.  199.  But  if  an 
infant  make  a  lease  paying  rent,  and  after  his  coming  of  age  he  ac- 
cepts the  rent,-  the  voidable  lease  is  made  good ;  and  an  infant's 


432 


INF 


lease  in  ejectment  is  good  ;  2  Lill.  Abr.  55.  3  Salk.  196.  though 
in  such  case  he  must  give  a  security  for  the  costs.  1  Wils.  fiart  1. 
fi.  130.  An  infant  cannot  surrender  a  future  interest,  by  taking 
a  new  lease  ;  his  surrender  py  deed,  and  by  acceptance  of  a  se- 
cond lease,  are  void,  except  there  be  an  increase  of  the  term,  or 
a  decrease  of  the  rent ;  for  where  no  benefit  comes  to  him,  his  acts 
are  merely  void.    Cro.  Car.  502. 

Ali  acts  of  necessity  bind  infants  ;  as  presentations  to  benefices, 
admittances,  and  grants  of  copyhold  estates,  and  assenting  to  lega- 
cies, Sec.  3  Salk.  190.  So  dower  is  demandable  of  an  infant  heir. 
Bull.  JV.  P.  U7.  So  an  infant  is  compellable  to  pay  a  copyhold 
fine.  Burr.  1717.  Conditions  annexed  to  lands,  whether  the  estate 
comes  by  grant  or  descent,  bind  infants :  and  where  the  estate  of 
an  infant  is  upon  condition  to  be  performed  by  the  infant,  if  the 
condition  is  broken  during  the  minority,  the  land  is  lost  for  ever. 
I  Inst.  233.  380.  Though  a  statute  is  not  extendible  against  an  in- 
fant, yet  chancery  will  give  relief  against  infants.    1  Lev.  198. 

An  infant  is  much  favoured  by  law  ;  therefore  it  gives  him  many 
privileges  above  others  :  if  an  infant  make  default  in  a  real  action, 
he  shall  not  lose  his  land  as  another  man  shall  do ;  one  who  is  aa 
infant  shall  not  be  amerced,  nor  find  pledges  like  one  of  full  age  ; 
and  if  he  be  bail,  he  may  be  discharged  by  audita  querela,  tfc. 
I  Inst.  272.  8  Rep..  61.  On  his  default  at  the  grand  cape,  the  in- 
fant by  writ  of  error  may  reverse  the  judgment  given  against  him- 
self; unless  it  be  in  case  of  a  judgment  in  dower.  Dyer,  104. 
Jenk.  Cent.  47.  319.  But  an  infant  may  be  disseised  of  his  lands, 
and  a  warranty  that  descendeth  upon  an  infant,  may  bar  him  of  his 
entry  ;  so  a  remitter  upon  him  ;  contra  of  a  descent :  and  if  an  in- 
fant hath  franchises  or  liberties,  and  do  abuse,  or  disuse  them,  he 
shall  forfeit  them  as  a  man  of  full  age  may.  1  Inst.  5.  133.  1  And. 
311.    Bro.  48. 

A  person  gave  a  note,  a  few  days  after  he  was  of  age,  for  things 
had  during  his  infancy  ;  on  extraordinary  circumstances,  equity 
set  it  aside :  though  it  is  true,  if  an  infant  takes  up  goods,  or  bor- 
rows money,  and  after  he  comes  to  age,  gives  his  note  or  promise 
for  the  money,  that  is  good  at  law  :  but  to  prevent  the  ruin  of  in- 
fants, it  may  be  convenient  to  give  relief.  Barn.  C.  4.  6.  If  an 
infant  delivers  money  with  his  own  hand,  it  is  voidable,  and  to  be 
recovered  by  action  of  account.  The  infant  sells  goods  to  another; 
he  may  make  the  sale  void,  or  have  debt,  &c.  for  the  money.  Hob. 
77.    18  Edw.  IV.  2. 

If  a  trespass  be  done  to  an  infant,  and  he  submits  to  an  award, 
it  is  said  the  award  shall  not  be  binding  on  him.  2  Danv.  770. 
See  tit.  Award.  An  infant  is  not  bound  by  his  consent  not  to  bring 
a  writ  of  error;  for  though  the  judgment  binds  him,  yet  it  binds 
but  as  a  judgment  reversable.  Refi.  Hardw.  104.  Agreements, 
&x.  made  by  an  infant,  although  he  be  within  a  day  of  his  full  age, 
shall  not  bind  him.  Plowd.  364.  Where  an  infant  enters  into  bond, 
pretending  to  be  of  full  age,  though  he  may  avoid  it  by  pleading  his 
infancy,  yet  he  may  be  indicted  for  a  cheat.     Wood's  Inst.  585. 

See  further,  as  connected  with  this  subject  of  infancy*  tit.  An< 
nuity,  Age,  Heir,  Chancery,  Rafie,  Trial,  Will,  &c. 

INFANCY  OF  CORPORATIONS,  See  tit.  Infant  It 

INFECTIONS,  By  casting  garbage  and  dung  into  ditches,  8cc. 
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Iiow  punished.    See  stat.  12  Rich.  II.  c.  13.  and  this  Diet.  tit.  AW- 

INFEFMENT,  Signifies  the  right  constitute  of  a  fee,  alias  in- 
vestiture, which  signifies  the  writs  which  are  evidents,  signifying 
the  acts  constitute  in  the  fee.    Scotch  Did. 

Infefment  of  annual  rent,  is  when  a  vassal  is  not  infeft  in  the 
property  in  particular  lands-,  but  is  infeft  in  a  yearly  annuity  of 
money,  to  be  paid  out  of  the  money.    Scotch  Diet. 

Infefment  of  rent,  is  when  the  creditor  not  relying  on  the  per- 
sonal security  of  the  borrower,  causes  him  to  be  infeft,  in  as  much 
rent  out  of  the  debitor's  lands  yearly,  as  the  annual  rent  of  his  sum 
amounts  to.    Scotch  Diet. 

Infefment  of  relief  is  an  infefment  granted  by  the  debitor  to  his 
creditor  for  security  of  sums  owing  to  him,  which  he  must  not 
take  possession  of  till  he  be  distressed,  in  case  he  be  distressed 
as  cautioner.     Scotch  Diet. 

Infefment  simfile,  is  that  which  is  taken  to  heirs  whatsomever; 
to  which  tailzied  infefment  is  opposite.    Scotch  Diet. 

INFEODATION  OF  TITHES,  The  granting  of  tithes  to 
mere  laymen.    See  2  Comm.  27.  and  this  Diet.  tit.  Tithes. 

INFERIOR  COURTS.  The  courts  of  judicature  of  this  king- 
dom are  classed  in  a  general  division  of  superior  and  inferior.  The 
courts  at  Westminster  are  the  superior,  and  in  general  have  (es- 
pecially the  court  of  king's  bench  and  common  pleas)  superintend- 
ance  over  the  inferior. 

Lords  or  their  bailiffs  not  to  arrest  on  foreign  pleas,  on  pain 
of  double  damages.  Stat.  Westm.  1.  3  Edw.  L  c.  35.  See.  tit. 
Arrest. 

By  stat.  19.  Geo.  III.  c.  70.  (see  this  Diet.  tit.  Arrest,)  where 
final  judgment  is  obtained  in  any  inferior  courts  of  record,  and  the 
defendant  cannot  be  found  in  their  jurisdiction,  the  superior  courts 
at  Westminster  may  remove  the  record,  and  issue  execution  as  in 
judgments  in  such  superior  court ;  and  similar  provisions  are  made 
by  stat.  33  Geo.  III.  c.  68.  as  to  the  courts  of  great  sessions  in 
Wales,  and  the  courts  for  the  counties-palatine  of  Chester,  Lan- 
caster, and  Durham.  See  further,  this  Diet.  tit.  County  Court, 
Courts,  Abatement,  Ifc. 

INFIDELS,  infdcles.~\  Heathens,  who  may  not  be  witnesses  by 
the  laws  of  this  kingdom,  because  they  believe  neither  the  old  or 
new  testament  to  be  the  word  of  God,  on  one  of  which  oaths 
must  be  taken.    1  Inst.  6. 

The  evidence  of  a  Gentoo  has,  however,  been  admitted,  sanction- 
ed according  to  the  ceremonies  of  his  own  religion.  See  further 
this  Diet.  tit.  Evidence,  Witnesses. 

INFINITY  of  ACTIONS.  The  lord  of  the  soil  may  have  a 
special  action  against  him  who  shall  dig  soil  in  the  king's  highway; 
but  one  subject  may  not  have  his  action  against  another  for  com- 
mon nuisances  ;  for  if  he  might,  then  every  man  would  have  it,  and 
so  the  actions  would  be  infinite,  &o.  2  Co.  hist.  56.  9  Rep.  113. 
See  tit.  Action. 

INFIRMARY,  infrmarius.~\  In  monasteries  there  was  an  apart- 
ment allowed  for  infirm  or  sick  persons  :  and  he  who  had  the  care 
of  the  infirmary  was  called  infirmarius.  Mat.  Paris:  anno  1252, 

Vol.  III.  3  J 
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There  are  now  to  the  honour  of  the  nation  many  hospitals,  for 
the  relief  of  diseased  persons,  in  various  parts  of  the  kingdom, 
called  infirmaries. 

IN  FORMA  PAUPERIS,  Suing  actions  in,  see  tit.  Costs. 

INFORMATION  FOR  THE  KING. 

Informatio  firo  Pege.~]  An  accusation  or  complaint  exhibited 
against  a  person  for  some  criminal  offence,  either  immediately 
against  the  king,  or  against  a  private  person ;  which,  from  its  enor- 
mity or  dangerous  tendency,  the  public  good  requires  should  be 
restrained  and  punished.  It  differs  from  an  indictment  principally 
in  this,  that  an  indictment  is  an  accusation  found  by  the  oath  of 
twelve  men,  whereas  an  information  is  only  the  allegation  of  the 
officer  who  exhibits  it.    3  New  Abr.  164. 

I.  Of  the  various  kinds  of  Information  generally;  and  the  Anti- 
quity of  the  Practice. 
II.  In"  what  cases  Information  will  lie. 
-   III.  Of  fling  and  Compounding  Information. 

IV.  How  to  be  laid ;  the  Proceedings  and  Provisio?is  by  Statute 
Law. 

I.  Informations  are  of  two  sorts:  first,  those  which  are  partly 
at  the  suit  of  the  king,  and  partly  at  that  of  a  subject :  and,  second- 
ly, such  as  are  only  in  the  name  of  the  king.  The  former  are 
usually  brought  upon  penal  statutes,  which  inflict  a  penalty  upon 
conviction  to  the  offender,  one  part  to  the  use  of  the  king,  and 
another  to  the  use  of  the  informer,  and  are  a  sort  of  qui  tarn  actions, 
only  carried  on  by  a  criminal  instead  of  a  civil  process  ;  upon  which, 
therefore,  it  is  sufficient  in  this  place  to  observe,  that  by  stat.  31 
MHz.  c.  5.  no  prosecution  upon  any  penal  statute,  the  suit  and  benefit 
whereof  are  limited  in  part  to  the  king  and  in  part  to  the  prosecu- 
tor, can  be  brought  by  any  common  informer  after  one  year  is  ex- 
pired since  the  commission  of  the  offence;  nor  on  behalf  of  the 
"crown  after  the  lapse  of  two  years  longer ;  nor,  where  the  forfeit- 
ure is  originally  given  only  to  the  king,  can  such  prosecution  be 
had  after  the  expiration  of  two  years  from  the  commission  of  the 
offence.    Cro.  Jac.  366. 

The  informations  that  are  exhibited,  in  the  name  of  the  king 
alone,  are  also  of  two  kinds ;  first,  those  which  are  truly  and  proper- 
ly his  own  suits,  and  filed  ex  officio  by  his  own  immediate  officer, 
the  attorney-general,  or  during'  a  vacancy  of  that  office  by  the 
solicitor-general.  Wilkes's  Ca.  Bro.  P.  C.  Secondly,  those  in  which, 
though  the  king  is  the  nominal  prosecutor,  yet  it  is  at  the  relation 
of  some  private  person,  or  common  informer,  and  they  are  filed 
by  the  king's  coroner  and  attorney  in  the  court  of  king's  bench, 
usually  called  the  master  of  the  crown-office,  who  is  for  this  pur- 
pose the  standing  officer  of  the  public.  The  object  of  the  "king's 
own  prosecutions,  filed  ex  officio  by  his  own  attorney-general,  are 
properly  such  enormous  misdemeanors,  as  peculiarly  tend  to  dis- 
turb or  endanger  his  government,  or  to  molest  or  affront  him  in 
the  regular  discharge  of  his  royal  functions.    For  offences  so  high 
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and  dangerous,  in  the  punishment  or  prevention  of  which  a  mo- 
ment's delay  would  be  fatal,  the  law  has  given  to  the  crown  the 
power  of  an  immediate  prosecution,  without  waiting  for  any  pre- 
vious application  to  any  other  tribunal ;  which  power,  thus  neces- 
sary, not  only  to  the  ease  and  safety,  but  even  to  the  very  existence 
of  the  executive  magistrate,  was  originally  reserved  in  the  great 
plan  of  the  English  constitution ;  wherein  provision  is  wisely  made 
for  the  due  preservation  of  all  its  parts.  The  objects  of  the  other 
species  of  informations,  filed  by  the  master  of  the  crown-office 
upon  the  complaint  or  relation  of  a  private  subject,  are  any  gross 
and  notorious  misdemeanors,  riots,  batteries,  libels,  and  other  im- 
moralities of  an  atrocious  kind,  not  peculiarly  tending  to  disturb 
the  government,  (for  those  are  left  to  the  care  of  the  attorney- 
general,)  but  which,  on  account  of  their  magnitude  or  pernicious 
example,  deserve  the  most  public  animadversion.  2  Hawk.  P.  C. 
c.  26.  And  when  an  information  is  filed,  either  thus,  or  by  the 
attorney-general  ex  officio,  it  must  be  tried  by  a  petit  jury  of  the 
county  where  the  offence  arises :  after  which,  if  the  defendant  be 
found  guilty,  the  court  must  be  resorted  to  for  his  punishment. 
See  fiost,  II.  III. 

This  mode  of  prosecution,  by  information,  (or  suggestion,)  filed 
on  record  by  the  king's  attorney-general,  or  by  his  coroner,  or 
master  of  the  crown-office  in  the  court  of  king's  bench,  seems  to 
be  as  ancient  as  the  common  law  itself.  1  Show.  118.  For  as  the 
king  was  bound  to  prosecute,  or  at  least  to  lend  the  sanction  of  his 
name  to  a  prosecutor,  whenever  a  grand  jury  informed  him  upon 
their  oaths,  that  there  was  a  sufficient  ground  for  instituting  a 
criminal  suit;  so,  when  these  his  immediate  officers  were  other- 
wise sufficiently  assured  that  a  man  had  committed  a  gross  mis- 
demeanor, either  personally  against  the  king  or  his  government, 
or  against  the  public  peace  and  good  order,  they  were  at  liberty, 
without  waiting  for  any  farther  intelligence,  to  convey  that  informa- 
tion to  the  court  of  king's  bench  by  a  suggestion  on  record,  and 
to  carry  on  the  prosecution  in  his  majesty's  name.  But  these  in- 
formations (of  every  kind)  are  confined  by  the  constitutional  law 
to  mere  misdemeanors  only:  for,  wherever  any  capital  offence  is 
charged,  the  same  law  requires  that  the  accusation  be  warranted 
by  the  oath  of  twelve  men,  before  the  party  shall  be  put  to  answer 
it.  And  as  to  those  offences  in  which  informations  were  allowed 
as  well  as  indictments,  so  long  as  they  were  confined  to  this  high 
and  respectable  jurisdiction,  and  were  carried  on  in  a  legal  and 
regular  course  in  his  majesty's  court  of  king's  bench,  the  subject 
had  no  reason  to  complain.  The  same  notice  was  given,  the  same 
process  was  issued,  the  same  pleas  were  allowed,  the  same  trial 
by  jury  was  had,  the  same  judgment  was  given  by  the  same 
judges,  as  if  the  prosecution  had  originally  been  by  indictment. 
But  when  the  stat.  3  Hen.  VII.  c.  1.  had  extended  the  jurisdiction 
of  the  court  of  star-chamber,  the  members  of  which  were  the  sole 
judges  of  the  law,  the  fact,  and  the  penalty,  and  when  the  stat.  1 ! 
Hen.  VII.  c.  3.  had  permitted  informations  to  be  brought  by  any 
informer  upon  any  penal  statute,  not  extending  to  life  or  member, 
at  the  assises,  or  before  the  justices  of  the  peace,  who  were  to  hear 
and  determine  the  same  according  to  their  own  discretion ;  then  it 
was,  that  the  legal  and  orderly  jurisdiction  of  the  court  of  king's 
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bench  fell  into  disuse  and  oblivion ;  and  Emfisom  and  Dudley,  the' 
wicked  instruments  of  King  Hen.  VII.  by  hunting  out  obsolete 
penalties,  and  this  tyrannical  mode  of  prosecution,  with  other  op- 
pressive devices,  continually  harassed  the  subject,  and  shamefully 
enriched  the  crown.  1  And.  157.  The  latter  of  these  acts  was 
soon  indeed  repealed  by  stat.  1  Hen.  VIII.  c.  6. ;  but  the  court  of 
star-chamber  continued  in  high  vigour,  and  daily  increasing  its  au- 
thority, till  finally  abolished  by  stat.  16  Car.  I.  c.  10. 

Upon  this  dissolution  the  old  common  law  authority  of  the  court 
of  king's  bench,  as  the  custos  morum  of  the  nation,  being  found 
necessary  to  reside  somewhere  for  the  peace  and  good  government 
Of  the  kingdom,  was  again  revived  in  practice.  5  Mod.  464.  Sty. 
Pract.  Reg.  tit.  Information,  fi.  187.  (edit.  1657.)  2  Sid.  71.  1  Sid. 
152.  And  it  is  observable  that,  in  the  same  act  of  parliament  which 
abolished  the  court  of  star-chamber,  a  conviction  by  information  is 
expressly  reckoned  up,  as  one  of  the  legal  modes  of  conviction  of 
such  persons  as  should  offend  a  third  time  against  the  provisions 
of  that  statute.  16  Car.  I.  c.  10.  §  6.  Sir  Matthew  Hale,  who 
presided  in  this  court  soon  after  the  time  of  such  revival,  is  said 
to  have  been  no  friend  to  this  mode  of  prosecution ;  most  probably 
because  the  power  of  filing  informations  without  any  control  then 
resided  in  the  breast  of  the  master ;  and,  being  filed  in  the  name 
of  the  king,  they  subjected  the  prosecutor  to  no  costs,  though  on 
trial  they  proved  to  be  groundless.  5  Mod.  460.  1  Saund.  301. 
1  Sid.  174.  This  oppressive  use  of  them,  in  the  times  preceding 
the  revolution,  occasioned  a  struggle,  soon  after  the  accession  of 
King  William,  to  procure  a  declaration  of  their  illegality  by  the 
judgment  of  the  court  of  king's  bench ;  but  Sir  John  Holt,  who 
then  presided  there,  and  all  the  judges,  were  clearly  of  opinion, 
that  this  proceeding  was  grounded  on  the  common  law,  and  could 
not  then  be  impeached.  5  Mod.  459.  Comb.  141.  7  Mod.  361.  i 
Show.  106.  In  a  few  years  afterwards,  a  more  temperate  remedy 
was  applied  in  parliament,  by  stat.  4  8c  5  W.lsf  M.  c.  18.  which 
enacts,  that  the  clerk  of  the  crown  shall  not  file  any  information 
without  express  direction  from  the  court  of  king's  bench :  and 
that  every  prosecutor,  permitted  to  promote  such  information,  shall 
give  security  by  a  recognisance  of  twenty  pounds  (which  now  seems 
to  be  too  small  a  sum)  to  prosecute  the  same  with  effect;  and  to 
pay  costs  to  the  defendant,  in  case  he  be  acquitted  thereon,  unless 
the  judge,  who  tries  the  information,  shall  certify  there  was  reason- 
able cause  for  filing  it ;  and  at  all  events,  to  pay  costs,  unless  the 
information  shall  be  tried  within  a  year  after  issue  joined.  But 
there  is  a  proviso  in  this  act,  that  it  shall  not  extend  to  any  other 
informations  than  those  which  are  exhibited  by  the  master  of  the 
crown-office ;  and,  consequently,  informations  at  the  king's  own 
suit,  filed  by  his  attorney-general,  are  no  way  restrained  thereby. 
See  /wst,  IV.  as  to  quo  warranto. 

There  is  one  species  of  informations,  still  farther  regulated  by  stat. 
9  Ann.  c.  20.  viz.  those  in  the  nature  of  a  writ  of  quo  warranto,  which 
are  a  remedy  given  to  the  crown  against  such  as  may  have  usurped 
or  intruded  into  any  office  of  franchise.  The  modern  informa- 
tion tends  to  the  same  purpose  as  the  ancient  writ,  being  gene- 
rally made  use  of  to  try  the  civil  rights  to  such  franchises  ;  though 
it  is  commenced  in  the  same  manner  as  other  informations  are,  by 
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leave  of  the  court,  or  at  the  will  of  the  attorney-general;  being 
properly  a  criminal  prosecution,  in  order  to  fine  the  defendant  for 
his  usurpation,  as  well  as  to  oust  him  from  his  office ;  yet  usually 
considered  at  present  as  merely  a  civil  proceeding.  See  this  Diet, 
tit.  Quo  Warranto,  and  4  Comm.  308.  312. 

An  information  on  behalf  of  the  crown  filed  in  the  exchequer  by 
the  king's  attorney-general,  is  a  method  of  suit  for  recovering  mo- 
ney or  other  chattels,  or  for  obtaining  satisfaction  in  damages  for 
any  personal  wrong  committed  in  the  lands  or  other  possessions  of 
the  crown.  Moor,  375.  It  differs  from  an  information  filed  in  the 
court  of  king's  bench,  in  that  this  is  instituted  to  redress  a  private 
wrong,  by  which  the  property  of  the  crown  is  affected  j  that  is  cal- 
culated to  punish  some  public  wrong  or  heinous  misdemeanor  in 
the  defendant.  It  is  grounded  on  no  writ  under  seal,  but  merely 
on  the  intimation  of  the  king's  officer,  the  attorney-general,  who 
"  gives  the  court  to  understand  and  be  informed  of"  the  matter  in 
question ;  upon  which  the  party  is  put  to  answer,  and  trial  is  had, 
as  in  suits  between  subject  and  subject.  The  most  usual  informa- 
tions are  those  of  intrusion  and  debt.  Intrusion  for  any  trespass 
committed  on  the  lands  of  the  crown,  as  by  entering  thereon  with- 
out title,  holding  over  after  a  lease  is  determined,  taking  the  pro- 
fits, cutting  down  timber,  or  the  like.  Cro.  Jac.  212.  1  Leon. 
48.  Savil.  49.  See  tit.  Intrusion.  Debt  upon  any  contract  for 
moneys  due  to  the  king,  or  for  any  forfeiture  due  to  the  crown 
upon  the  breach  of  a  penal  statute.  This  latter  is  most  commonly 
used  to  recover  forfeitures  occasioned  by  transgressing  those  laws 
which  are  enacted  for  the  establishment  and  support  of  the  reve- 
nue ;  others,  which  regard  mere  matters  of  police  and  public  con- 
venience, being  usually  left  to  be  enforced  by  common  informers, 
in  qui  tarn  informations  or  actions.  But,  after  the  attorney-gene- 
ral has  informed  upon  the  breach  of  a  penal  law,  no  other  informa- 
tion can  be  received.    Hardr.  201. 

There  is  also  an  information  in  rem,  when  any  goods  are  sup- 
posed to  become  the  property  of  the  crown,  and  no  man  appears 
to  claim  them,  or  to  dispute  the  title  of  the  king.  As  anciently 
in  the  case  of  treasure-trove,  wrecks,  waifs,  and  estrays  seized  by 
the  king's  officer  for  his  use.  Upon  such  seizure  an  information 
was  usually  filed  in  the  king's  exchequer,  and  thereupon  a  pro- 
clamation was  made  for  the  owner  (if  any)  to  come  in  and  claim 
the  effects  ;  and  at  the  same  time  there  issued  a  commission  of 
appraisement  to  value  the  goods  in  the  officer's  hands  ;  after  the 
return  of  which,  and  a  second  proclamation  had,  if  no  claimant 
appeared,  the  goods  were  supposed  derelict,  and  condemned  to 
the  use  of  the  crown.  And  when  in  later  times,  forfeitures  of 
the  goods  themselves,  as  well  as  personal  penalties  on  the  parties, 
were  inflicted  by  act  of  parliament  for  transgressions  against  the 
laws  of  the  customs  and  excise,  the  same  process  was  adopted  in 
order  to  secure  such  forfeited  goods  for  the  public  use,  though  the 
offender  himself  had  escaped  the  reach  of  justice.  3  Comm.  261, 
262. 

An  information  is,  in  many  respects,  the  same  as  what,  for  a 
common  person,  is  called  a  declaration.  Il  ought  to  be  certain, 
that  the  party  may  perfectly  know  what  he  is  to  answer  to,  and 
the  court  what  they  are  to  give  judgment  on,    Plotvd.  329, 
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Informations  qui  lam  will  not  lie  on  any  statute,  which  prohibits 
a  thing,  as  being  an  immediate  offence  against  the  public  good  in 
general,  under  a  certain  penalty,  unless  the  whole  or  part  of  such 
penalty  be  expressly  given  to  him  who  will  sue  for  it,  because 
otherwise  it  goes  to  the  king,  and  nothing  can  be  demanded  by  the 
party.    2  Hawk.  P.  C.  c.  26. 

It  has  been  said,  that  the  king  shall  put  no  one  to  answer  for  a 
wrong  done  principally  to  another,  without  indictment  or  present- 
ment; but  this  does  not  seem  a  principle  adhered  to;  and  of  com- 
mon right,  informations,  or  actions  in  the  nature  thereof,  may  be 
brought  for  offences  against  statutes,  whether  mentioned  or  not  in 
such  statutes,  where  other  methods  of  proceeding  are  not  parti- 
cularly appointed.  2  Hawk.  P.  C.  c.  26.  §  1,  2.  And  wherever  a 
matter  concerns  the  public  government,  and  no  particular  person 
is  entitled  to  an  action,  there  an  information  will  lie.    1  Salk.  374. 

II.  It  is  every  day's  practice,  agreeable  to  numberless  prece- 
dents, either  in  the  name  of  the  king's  attorney-general,  or  mas- 
ter of  the  crown-office,  to  exhibit  informations  for  batteries,  cheats, 
seducing  a  young  man  or  woman  from  their  parents,  in  order  to 
marry  them  against  their  consent,  or  for  any  other  wicked  pur- 
pose, spiriting  away  a  child  to  the  plantations,  rescuing  persons 
from  legal  arrests,  perjuries,  and  subornations  thereof,  forgeries, 
conspiracies,  (whether  to  accuse  an  innocent  person,  or  to  impo- 
verish a  certain  set  of  lawful  traders,  &c.  or  to  procure  a  verdict 
to  be  unlawfully  given,  by  causing  persons  bribed  for  that  purpose 
to  be  sworn  on  a  tales,)  and  other  such  like  crimes,  done  principal- 
ly to  a  private  person  ;  as  also  for  offences  done  principally  to  the 
king,  as  for  libels,  seditious  words,  riots,  false  news,  extortions, 
nuisances,  (as  in  not  repairing  highways,  or  obstructing  them,  or 
stopping  a  common  river,  &c.)  contempts,  as  in  departing  from  the 
parliament  without  the  king's  license,  disobeying  his  writs,  utter- 
ing money  without  his  authority,  escaping  from  legal  imprison- 
ment on  a  prosecution  for  contempt,  neglecting  to  keep  watch  and 
ward,  abusing  the  king's  commission  to  the  oppression  of  the  sub- 
ject, making  a  return  to  a  mandamus  of  matters  known  to  be  false  ; 
and  in  general  any  other  offences  against  the  public  good,  or 
against  the  first  and  obvious  principles  of  justice  and  common  ho- 
nesty. 2  Hawk.  P.  C.  c.  26.  §  1.  and  the  several  authorities  there 
cited,  and  stzFiyich's  L.  240.  Show.  109. 

The  court  will  grant  an  information  for  reproaching  the  office 
of  magistracy,  or  defaming  the  character  of  magistrates.  Carth. 
14,  15.  1  Wils.  22.  See  12  Mod.  514.  For  taking  away  a  young 
woman  from  her  guardian,  although  chancery  has  committed  the 
offender  for  a  contempt.  Str.  1107.  Andr.oXO.  Or  from  her 
putative  father.  Str.  1162.  For  not  examining  evidence  upon 
oath  under  a  reference  and  a  rule  of  court.  1  Wils.  7.  Or  for 
demanding  a  shilling  by  a  justice  to  discharge  his  warrant,  and 
committing  the  party  for  not  paying  it.  1  Wils.  7.  For  convict- 
ing a  person  unheard,  and  sending  him  to  the  house  of  correc- 
tion. Hard.  124.  8  Mod.  45..  For  seducing  a  man  to  marry  a 
pauper,  in  order  to  exonerate  the  parish.  1  Wils.  41.  For  se- 
ducing a  woman,  habituated  to  drinking,  to  make  her  will.  2 
Burr.  1099.    For  voluntary  absenting  by  a  justice,  from  sessions, 


\ 


I 

1 


INFORMATION  IL  439 

Sir.  21.  For  refusing  to  put  a  statute  in  execution.  Str.  413.  For 
bribing  persons  to  vote  at  corporation  elections.  Lord  Eaym.  1377. 
For  publishing  an  obscene  book.  Str.  783.  For  blasphemy.  Str. 
834.  For  unduly  discharging  a  debtor  by  judges  of  an  inferior 
court.  Hard.  135.  For  refusing,  by  the  captain,  to  let  the  coro- 
ner come  on  board  a  man  of  war  lying  within  the  body  of  the 
county,  Andr.  231.  Stra.  1097.  For  keeping  great  quantities  of 
gunpowder.  Str.  1167.  For  a  justice  making  order  of  removal, 
and  not  summoning  the  party.  Andr.  238.  273.  For  impressing 
a  captain  as  a  common  seaman  maliciously.  1  Black.  19.  For  il- 
legal impressing  and  confining  a  recruit.  See  Str.  404.  For 
speaking  treasonable  words,  although  the  offender  has  been  pre- 
viously punished,  viz.  in  an  academical  way,  by  the  vice  chancel- 
lor, i  Black.  37.  For  contriving  the  escape  of  French  prisoners. 
1  Black.  286.  For  giving  a  ludicrous  account  of  a  marriage  be- 
tween an  actress  and  a  married  man.  1  Black.  294.  For  contri- 
ving pretended  conversations  with  a  ghost,  with  intention  to  ac- 
cuse another  of  having  murdered  the  body  of  the  disturbed  spirit. 
1  Black.  392.401.  For  procuring  a  female  apprentice  to  be  as- 
signed, though  with  her  own  consent,  to  another,  for  the  purposes 
of  prostitution.     1  Black.  439. 

Information  was  granted  against  an  attorney  for  examining  per- 
sons on  oath  upon  an  arbitration,  without  putting  the  same  in  wri- 
ting. Against  one  for  practising  as  an  attorney,  while  he  was  un- 
der-sheriff. 1  Wils.  93.  Against  a  gaoler  for  suffering  one  taken 
upon  an  excom.  capiend.  to  go  at  large.  12  Mod.  434.  Against 
certain  persons  for  that  they  as  enemies,  &c.  to  the  government, 
hired  a  boat  during  a  war  with  France,  in  order  to  go  thither,  in- 
tending to  aid  and  assist  the  king's  enemies,  though  they  did  not 
actually  go  thither,  but  only  intended  it.  Skin.  637.  Pasch.  8  Wm. 
III.  B.  R.  The  King  v.  Cooper  et  al.  Against  one  for  building  of 
locks  in  the  river  Thames,  to  the  obstruction  of  navigation.  12 
Mod.  615. 

An  information  was  exhibited  by  the  attorney-general  for  con- 
spiring to  draw  the  king's  revenue  of  the  excise  ;  that  the  defend- 
ants and  others  ignot9,  tfc.  illicite,  factiose,  et  seditiose,  consultave- 
runt  et  cons/iiravcrunt  ad  dcstruend9  et  depauperand9  fermarios  ex- 
cise predict',  Ifc.  and  many  other  facts  were  laid  in  the  informa- 
tion tending  'to  destroy  the  excisemen,  depauperating  them,  de- 
stroying the  king's  revenue  of  excise,  pulling  down  the  excise- 
house,  raising  a  tumult  amongst  the  poor  people,  Sec.  But  the 
jury  that  were  to  try  the  issue  were  unwilling  to  find  this  matter, 
though  expressly  proved,  fearing  it  might  be  construed  no  less 
than  treason  ;  and  so  would  only  find  that  such  and  such  of  the 
.  defendants  illicite,  factiose,  et  seditiose  se  assemblaverunt,  et  illicite 
factiose  et  seditiose  consultaverunt  et  conspiraverunt  ad  depauper- 
and9 fermarios  dom9  regis  excisa  predict9.,  prout  predict9  attornat9 
gen9  dom9  regis,  Isfc.  Et  quoad  totum  aliam  materiam  in  informa- 
tion contentam,  find  them  not  guilty,  and  find  J.  S.  not  guilty  of 
the  whole.  It  was  moved  in  arrest  of  judgment,  that  here  is  no 
offence  found.  The  court  unanimously  concurred,  that  judgment 
ought  to  be  given  for  the  king,  though  as  to  the  offence  found  there, 
was  some  variety  of  opinion  :  Twisden  held,  that  vi  et  armis  was 
not  necessary,  and  that  they  were  found  guilty  of  an  unlawful  as- 
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sembly,  and  in  that  the  Lord  Ch.  Justice  Hyde  concurred ;  as  also, 
that  the  intention  of  defrauding  and  depriving  the  king  of  his  said 
rent  is  implicitly  found  within  the  modo  et  forma  firout,  &c.  for  so 
shall  the  machinantes  be  applied.  Tivisden  and  Keeling  concurred, 
that  for  a  conspiracy  alone,  without  any  prosecution,  information 
lay ;  and  they  all  agreed  that  the  king's  revenue  being  concerned 
did  highly  aggravate  the  offence  ;  26  Ms.  44.  was  cited  to  prove, 
that  whatever  concerns  the  king's  revenue  is  public;  and  for  this 
reason  (2  Hen.  IV.  7.  pi.  26.)  it  is  determined  that  a  monk  by  be- 
ing farmer  is  made  capable  to  sue.  The  Lord  Ch.  Justice  cited 
old  Magna  Charta,  where  there  is  an  article,  to  inquire  of  such  as 
seek  to  diminish  the  king's  revenue  of  wards  and  marriages, 
which  shows  it  is  a  public  treasure.  Judgment  was  therefore  given 
for  the  king.    1  Lev.  125.    1  Sid.  174.    1  Keb.  650.  665.  675.  682. 

A  coroner  having  sworn  the  jury  to  inquire  of  the  death  of  one 
supposed  a  felo  de  se,  and  finding  the  evidence  very  strong,  took 
off  some  of  the  inquest ;  and  though  it  was  said,  that  this  coroner 
was  a  weak,  silly  man,  yet  Holt  said  there  was  no  reason  why  an 
information  should  not  be  against  him.    12  Mod.  493. 

An  information  was  granted  against  one  for  counterfeiting  and 
pretending  himself  to  be  bewitched  by  a  poor  woman,  who  was 
thereupon  indicted  for  witchcraft,  and  acquitted,  and  the  whole 
discovered  to  be  a  cheat.    12  Mod.  556. 

Information  for  a  scandalous  narrative  licensed  by  the  defend- 
ant, speaker  of  the  house  of  commons,  being  Dangerfield's  nar- 
rative reflecting  on  a  nobleman,  (the  Earl  of  Peterborough;)  the 
defendant  pleaded,  that  he  did  it  by  order  of  the  house  of  com- 
mons, and  demanded  judgment  if  this  court  will  take  conusance 
of  it.  The  attorney-general  demurred,  and  afterwards  the  defend- 
ant pleaded  the  common  plea,  quod  non  vult  contendere  cum  domino 
rege,  and  was  fined  10,000/.    Comb.  18. 

Leave  was  given  to  file  an  information  against  the  defendant,  by 
whom  the  plaintiff's  wife  was  inveigled  away,  and  who  procured 
merchants  and'  tradesmen  to  sell  goods  to  her,  in  order  to  saddle 
the  husband  with  the  debt,  he  agreeing  with  the  sellers  to  deliver 
the  goods  back  again.  12  Mod.  454.  For  words  spoken  of  a  de- 
ceased king,  which  advance  pernicious  doctrines  and  evil  tenets, 
and  have  an  influence  on  the  present  government,  &c.  an  informa- 
tion lies,  on  which  the  offender  may  be  fined,  and  also  corporally 
punished.  2  Lord  Raym.  879.  If  the  marshal  of  B.  R.  misde- 
means  himself  in  his  office,  he  who  is  prejudiced  by  it  may  pre- 
fer an  information  against  him  in  that  court,  where  he  shall  be 
fined  and  ordered  to  make  satisfaction.  Hih  23  Car.  B.  R.  If  a 
person  exhibits  his  information  only  for  vexation,  the  defendant 
may  bring  information  against  the  informer,  upon  the  stat.  18  EUz. 
c.  5.    2  Bulst.  18. 

The  court  will  not  grant  an  information  against  a  private  person 
for  reading  a  pretended  proclamation.  Black.  2.  Nor  against  a 
husband  for  endeavouring  to  retake  his  wife  contrary  to  articles  of 
separation.  Black.  18.  Nor  against  persons  who  assemble  with 
a  lawful  design,  notwithstanding  some  unlawful  and  irregular  acts 
ensue.  Black.  48.  Nor  against  justices  acting  improperly  in  their 
public  capacity,  unless  flagrant  proof  of  corruption  appears.  Str. 
1181.    Burr.  785.  1162.    Black.  432,   Douglas,  589.    Nor  against 
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ministers  for  convening  brief-money.  Str.  1130.  Black.  443.  Nor 
for  bribing  electors.  Black.  541.  Nor  for  a  perjured  intrusion  to 
a  living,  upon  an  affidavit  that  it  was  simoniacal.  Str.  70.  Bar- 
nard. K.  B.  11.  Nor  for  a  libel  if  it  appears  to  be  true.  Str.  498, 
Doug.  284.  387.  Nor  for  offences  committed  upon  the  high  seas. 
Str.  918.  2  Keble?  190.  Nor  against  a  dissenter  for  refusing  the 
office  of  sheriff.  Str.  1193.  1  Wils.  18.  Nor  against  an  offender, 
although  the  penalty  for  the  offence  is  vested  in  the  crown.  Str. 
1234.  Nor  for  words  sfioken  of  a  justice  in  his  public  character. 
Str.  1157.  Nor  for  attempting  subornation  of  perjury.  Hardw. 
24.  Nor  for  sending  a  challenge  if  the  informant  had  previously 
imparted  a  challenge.  Burr.  316.  402.  Nor  in  favoUr  of  one  cheat 
against  another  cheat.  Burr.  548.  Nor  on  a  general  charge  of 
extortion.  Str%  999.  Nor  for  striking  a  magistrate  in  the  execu- 
tion of  his  office,  if  the  magistrate  strike  first.  Hard.  240.  Nor 
for  an  offence  against  a  private  statute.  Burr.  385.  Nor  if  a  civil 
suit  is  depending  upon  the  same  subject.  Hardw. 24\.  And  in  ge- 
neral the  discretion  of  the  court  in  granting  informations  is  guided 
by  the  merits  of  the  person  applying ;  by  the  time  of  the  applica- 
tion ;  by  the  nature  of  the  case  ;  and  by  the  consequences  which 
may  possibly  result  from  the  granting  it.  Per  Lord  Mansfield? 
Black.  542.     Vide  also  Comyns'  Dig.  tit.  Information. 

III.  It  seems  to  be  an  established  practice  not  to  admit  the 
filing  of  an  information,  (except  those  exhibited  in  the  name  of 
his  majesty's  attorney-general,)  without  first  making  a  rule  on  the 
persons  complained  of,  to  show  cause  to  the  contrary ;  which  rule 
is  never  granted  but  upon  motion  made  in  open  court,  and  ground- 
ed upon  affidavit  of  some  misdemesnor,  which,  if  true,  doth 
either  for  its  enormity  or  dangerous  tendency,  or  other  such  like 
circumstances,  seem  proper  for  the  most  public  prosecution ;  and 
if  the  person  on  whom  such  rule  is  made,  having  been  personally 
served  with  it,  do  not,  at  the  day  given  him  for  that  purpose,  give 
the  court  good  satisfaction  by  affidavit,  that  there  is  no  reasonable 
cause  for  the  prosecution,  the  court  generally  grants  the  informa- 
tion ;  and  sometimes,  upon  special  circumstances,  will  grant  it 
against  those  who  cannot  be  personally  served  with  such  rule  ;  as 
if  they  purposely  absent  themselves,  &c.  2  Hawk.  P.  C.  c.  26. 
But  it  seems  that  in  such  case  the  prosecutor  should,  on  affidavit 
of  the  fact  of  absence,  move  the  court  for  a  rule,  that  leaving  the 
same  at  the  last  place  of  abode  should  be  deemed  good  service. 
J.  M. 

If  a  defendant  show  good  cause  to  the  contrary ,&s  that  he  has 
been  indicted  for  the  same  cause,  and  acquitted,  or  that  the  intent 
is  to  try  a  civil  right,  which  has  not  been  yet  determined,  or  that 
the  complaint  is  trifling  or  vexatious,  &c. ;  or  where  the  motion  is 
for  an  information  in  the  nature  of  a  quo  warranto?  if  he  can  show 
that  his  right  hath  been  already  determined  on  a  mandamus?  or  that 
-  it  hath  been  acquiesced  in  many  years,  or  that  it  depends  upon  the 
right  of  his  voters  which  hath  not  been  tried,  or  that  it  doth  not 
concern  the  public,  but  is  wholly  of  a  private  nature,  the  court 
will  not  grant  the  information  without  some  particular  circum- 
stances, the  judgment  whereof  lies  in  discretion.  2  Hawk.  P.  & 
c.  26. 
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The  compounding  of  informations  upon  penal  statutes  is  an  of- 
fence, in  criminal  cases,  equivalent  to  maintenance  or  barratry  in 
civil .  cases ;  and  is,  besides,  an  additional  misdemeanor  against 
public  justice,  by  contributing  to  make  the  law  odious  to  the  peo- 
ple. At  once,  therefore,  to  discourage  malicious  informers,  and 
to  provide  that  offences,  when  once  discovered,  shall  be  duly  pro- 
secuted, it  is  enacted  by  stat.  18  Eliz.  c.  5.  that  if  any  person  in- 
forming under  pretence  of  any  penal  law,  make  any  Composition 
without  leave  of  the  court,  or  take  any  money  or  promise  from 
the  defendant  to  excuse  him,  (which  demonstrates  his  intent  in 
commencing  the  prosecution  to  be  merely  to  serve  his  own  ends, 
and  not  for  the  public  good,)  he  shall  forfeit  10/.  shall  stand  two 
hours  on  the  pillory,  and  shall  be  for  ever  disabled  to  sue  on  any 
popular  or  penal  statute*    4  Comm.  136. 

IV.  Regularly,  the  same  certainty  that  is  required  in  an  in- 
dictment, is  required  in  an  information  ;  but  it  has  been  held  not 
to  be  necessary  to  repeat  the  words  "  gives  the  court  here  to  un- 
derstand, and  be  informed,"  in  the  beginning  of  every  distinct 
clause,  if  the  want  of  them  may  be  supplied  by  a  natural  and  easy 
Construction.  See  tit.  Indictment.  1  Salk.  375.  Raym.  34.  2 
Hawk.  P.  C.c.  26. 

In  an  information  against  Roberts  the  ferryman  over  the  river 
Mersey,  which  parts  Anglesey  from  Caernarvonshire  in  Wales,  it 
was  moved  in  arrest  of  judgment,  that  the  information  was  too 
general  and  uncertain,  because  it  did  not  allege  that  any  par- 
ticular person,  or  any  certain  number  of  cattle,  were  ferried  over 
within  the  time  laid  in  the  information ;  neither  did  it  mention 
any  particular  person  from  whom  the  extorted  rates  were  taken, 
which  it  ought  to  do,  that  the  single  offence  might  certainly  ap- 
pear to  the  court;  after  great  deliberation,  the  whole  court  was  of 
that  opinion  ;  and/zer  Holt,  Chief  Justice,  in  every  such  informa- 
tion a  single  offence  ought  to  be  laid  and  ascertained,  because 
every  extortion  from  every  particular  person  is  a  separate  and 
distinct  offence  ;  therefore  they  ought  not  to  be  accumulated  un- 
der a  general  charge,  as  in  this  case,  because  each  offence  re- 
quires a  separate  and  distinct  punishment,  according  to  the  quan- 
tity of  the  offence  ;  and  it  is  not  possible  for  the  court  to  propor- 
tion the  fine,  or  other  punishment,  unless  it  is  singly  and  certainly 
laid.     Carth.  226. 

An  information  upon  a  penal  statute  must  be  sued  in  one  of 
the  superior  courts,  and  cannot  be  brought  in  any  inferior  court, 
because  thejking's  attorney  cannot  be  there  to  acknowledge  or 
deny,  as  he  can  in  a  superior  court.  Cro.  Jac.  538.  All  informa- 
tions on  penal  statutes,  brought  by  an  informer,  where  a  sum  cer- 
tain is  given  to  the  prosecutor,  must  be  brought  in  the  proper 
county  where  the  offence  was  committed;  and  within  a  year  after 
the  same  :  but  a  party  grieved,  who  is  not  a  common  informer,  is 
not  obliged  to  bring  his  information  in  the  proper  county,  but 
may  inform  in  what  county  he  pleases.  Stat.  31  Eliz.  c.  5.  Cro. 
Eliz.  645. 

Where  an  information  is  given  by  statute,  to  be  prosecuted  at 
the  assises,  &c.  the  informer,  on  filing  his  information,  must 
make  oath  before  a  judge,  that  the  offence  laid  in  the  information 
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was  not  committed  in  any  other  county  than  that  mentioned  in  the 
information ;  and  that  he  believes  the  offence  was  committed 
within  a  year  next  before  the  filing  of  the  information.  Stat.  21 
Jac.  I.  c.  4.  And  when  an  information  is  ordered  to  be  filed, 
upon  an  affidavit  made,  the  court  will  not  suffer  the  prosecutor  to 
put  any  more  or  other  matter  into  the  information  than  what  only 
is  in  his  affidavit.    Mich.  9  Win.  III.  B.  R. 

It  has  been  resolved,  that  the  stat.  21  Jac.  I.  c.  4.  restrains  the 
jurisdiction  of  B.  R.  in  actions  of  debt  by  common  informers,  and 
that  they  cannot  bring  debt  upon  the  statute  in  that  court,  unless 
the  cause  of  action  arise  in  the  county  where  the  king's  bench 
sits  ;  but  must  in  other  cases  prosecute  by  information  before  jus- 
tices of  assise,  &c.  as  the  statute  directs.  1  Salk.  373.  Sed.  qu. 
as  to  this  doctrine,  as  the  jurisdiction  of  the  king's  bench  extends 
over  the  greatest  part  of  the  kingdom  in  all  cases  where  an  action 
may  be  brought.  J.  M. 

Offences  created  since  the  statute  21  Jac.  I.  cafi.  4.  are  not, 
within  that  statute,  to  be  prosecuted  in  the  county  where  the  fact 
was  done ;  so  that  informations  on  subsequent  penal  statutes  are 
not  restrained  thereby.    1  Salk.  373. 

The  stats.  18  Eliz.  c.  5i  21  Jac.  I.  c.  4.  do  not  extend  to  in- 
formations of  officers,  nor  on  the  statutes  of  maintenance,  cham- 
perty, concerning  concealments  of  customs,  Sec.  nor  to  parties 
grieved,  and  those  to  whom  any  forfeiture  is  given  in  certain* 
1  Salk.  373. 

An  informer  upon  a  popular  statute  shall  never  have  costs,  if 
not  given  by  statute  ;  but  the  party  grieved  in  action  on  the  sta- 
tute shall,  where  a  certain  penalty  is  given.    2  Hawk.  P.  C.  c.  26. 

In  an  action  qui  tarn  on  stat.  5  Eliz.  c.  4.  the  plaintiff  shall  pay 
costs.  Lord  Raym.  1333.  But  it  seems  unsettled  whether  an  in- 
former shall  be  obliged  to  give  security  for  the  payment  of  costs 
on  account  of  his  poverty.  Coivfi.  24.  It  has  been  refused,  for 
the  statute  having  given  him  a  power  to  sue,  it  is  a  debt  due  to 
him.  Bull.  MP.  197.  But  an  informer  who  is  gone  abroad  must 
give  security.  Stra.  697.  And  it  seems  that  a  foreign  informer 
must  do  the  same.  Stra.  1206.  Vide  1  Wils.  166.  Also  if  a 
prosecution  is  brought  in  a  feigned  name,  the  court  will  oblige 
the  real  prosecutor  to  give  security.  Shinier  v.  Roberts,  Easter, 
12  Geo.  II.  C.  B.  The  defendant,  on  motion,  may  pay  the  costs 
and  penalty  into  court.  Rex  v.  Walker,  Trin.  31  Geo.  II.  Bull.  AT. 
P.  Vide  Co<wfiery  367. 

If  a  prosecutor  does  not  go  on  to  trial  he  shall  pay  costs.  Hard. 
159.  But  if  he  gives  notice  of  trial,  and  neither  goes  to  trial  or 
countermands  in  time,  unless  the  defendant  draws  him  in  to  give 
notice,  defendant  shall  pay  costs.  3  Burr.  1304.  So  where  a  qui 
tarn  informer,  in  debt  on  stat.  21  Hen.  VIII.  c.  13.  is  nonsuited, 
the  defendant  is  entitled  to  costs.  Cow/i.  366.  where  3  Burr. 
1723.  is  denied  to  be  law.  But  the  court  will  not  stay  proceed- 
ings in  a  qui  tarn  action,  till  costs  in  a  non  pros  in  a  former  action, 
by  a  different  plaintiff  against  the  same  defendant,  be  paid.  Convfi. 
322.  If  prosecutor  qui  tarn,  for  killing  game,  kc.  does  not  reply, 
defendant  shall  have  costs,  for  stat.  18  Eliz.  c.  5.  extends  to  in* 
formers  on  all  penal  statutes.    1  Wils.  177. 

If  an  informer  dies,  the  attorney-general  may  proceed  in  the 
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information  for  the  king  :  nonsuit  of  an  informer,  is  no  bar  againu 
the  king;  and  if  the  king's  attorney  enter  a  nolle  prosequi,  it  is  not 
any  bar  quoad  the  informer.  Cro.  Eliz.  583.  1  Leon.  1 19.  If 
two  informations  are  had  on  the  same  day,  they  mutually  abate 
one  another :  because  there  is  no  priority  to  attach  the  right  of 
the  suit  in  one  informer,  more  than  in  the  other.    Hob.  138. 

If  an  information  contain  several  offences  against  a  statute, 
and  be  well  laid  as  to  some  of  them,  but  defective  as  to  the  rest, 
the  informer  may  have  judgment  for  such  as  are  well  laid.  Hob. 
266.  After  a  plea  pleaded  to  an  information  for  any  crime,  the 
defendant,  by  favour  of  the  court,  may  appear  by  attorney  ;  also 
the  court  may  dispense  with  the  personal  appearance  before  pleai 
pleaded,  except  in  such  cases  where  a  personal  appearance  is  re- 
quired by  some  statute:  and  it  is  the  same  of  indictments  for 
crimes  under  the  degree  of  capital.    Hob.  273. 

If  a  defendant  plead  nil  debet  to  an  information  qui  tarn,  life,  it 
is  safest  to  say  he  owes  nothing  to  the  informer,  nor  the  king, 
which  is  an  answer  to  the  whole.  On  breach  of  a  statute  alleged 
from  a  matter  in  fiaisx  the  defendant  may  plead  that  he  owes  nothing, 
or  not  guilty,  8cc.  And  if  there  be  more  than  one  defendant,  they 
ought  to  plead  severally,  and  not  jointly,  not  guilty ;  but  if  it  be 
alleged  from  a  matter  of  record,  the  record  not  being  triable  by  the 
country,  buc  by  itself,  such  plea  is  not  good.  2  Hawk.  P.  C.  c.  26. 
§  66.  &c.  Bro.  Issues,  23. 

A  replication  to  an  information  on  a  special  plea  in  the  courts  at 
Westminster,  is  to  be  made  by  the  attorney-general,  and  before 
.justices  of  assise,  by  the  clerk  of  the  assise  :  though  the  replica- 
tion to  a  general  issue  in  an  information  qui  tarn  in  the  courts  at 
Westminster,  may  be  made  in  the  name  of  the  attorney-general 
only;  and  in  actions  qui  taw,  most  of  the  precedents  are,  that  the 
replication  is  to  be  made  by  the  plaintiff.  A  demurrer  may  be 
to  an  information  qui  tarn,  without  the  attorney-general.  2  Hawk. 
P.  C.  c.  26.  §  72. 

Informations  arc  not  quashed  for  insufficiency,  like  indictments  ; 
but  the  defendant  must  demur  to  them.  2  Lill.  59.  Fines  as- 
sessed in  court  by  judgment  on  an  information,  cannot  afterwards 
be  qualified  or  mitigated;    Cro.  Car.  251. 

In  the  construction  of  stat.  4  &  5  W.  ttf  M.  c.  18.  (see  ante,  I.) 
it  hath  been  hoklen, 

1>  That  if  process  be  issued  on  such  information  before  such 
recognisance  is  given  as  the  statute  directs,  the  same  may  be  set 
aside  and  discharged  on  motion.    2  Hawk.  P.  C.  c.  26. 

2.  That  this  statute  extends  to  all  informations,  except  those 
exhibited  in  the  name  of  his  majesty's  attorney-general;  so  that 
an  information  in  nature  of  a  quo  warranto,  though  a  proper 
remedy  to  try  a  right,  in  respect  of  which  it  may  not  in  strictness, 
come  within  the  words  trespasses,  &c.  yet  being  also  intended  to 
punish  a  misdemeanor,  and  also  as  the  proceedings  therein  may 
be  as  vexatious  as  in  any  other,  the  same  is  within  the  purview 
of  the  statute,  which,  being  a  remedial  law,  shall  receive  as  large 
a  construction  as  the  words  will  bear.  Carth.  503.  1  Salk.  376. 
S.  C. 

3.  That  no  costs  can  be  had  on  this  statute  on  an  acquittal  by  a 
trial  at  bar;  not  only  because  the  clause  that  gives  costs,  unless 
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the  judge  certify  a  reasonable  cause,  seems  only  to  have  a  view  to 
trials  at  nisi  firius,  but  also  because  a  cause,  which  is  of  such  con- 
sequence as  to  be  thought  proper  for  a  trial  at  bar,  cannot  well 
be  thought  within  the  purview  of  the  statute ;  which  was  chiefly 
designed  against  trifling  and  vexatious  prosecutions.  2  Hawk.  P. 
C.  c.  26. 

4.  That  if  there  be  several  defendants,  and  some  of  them  ac- 
quitted, and  others  convicted,  none  of  them  can  have  costs.  1 
Salic.  194. 

5.  That  wherever  a  defendant's  case  is  such  as  authorizes  the 
court  to  award  him  costs,  he  has  a  right  to  them  ex  debito  justicice; 
for  it  seems  a  general  rule,  that  where  judges  are  empowered 
by  statute  to  do  a  matter  of  justice,  they  ought  to  do  it  of  course. 
2  Chan.  Cas.  191.    2  Hawk.  P.  C.  c.  26. 

INFORM  ATUS  NON  SUM,  Or,  more  properly,  non  sum  in- 
formants. A  formal  answer  made  of  course  by  an  attorney  who  is 
authorized  by  his  client  to  let  judgment  pass  in  that  form  against 
him.  It  is  commonly  used  in  warrants  of  attorney,  given  for  the 
.  express  purpose  of  confessing  judgment. 

INFORMER,  informator .]  The  person  who  informs  against, 
qr  prosecutes  in  any  of  the  king's  courts,  those  who  offend 
against  any  law,  or  penal  statute ;  no  man  may  be  an  informer 
who  is  disabled  by  any  misdemeanor.    Stat.  31  Eliz.  c.  5. 

INFORTIATUM,  One  part  of  the  digests  of  the  civil  law ; 
according  to  Benedict,  abbot  of  the  monastery  of  Peterborough,  in 
the  reign  of  King  Henry  III. 

INFUGARE,  To  put  to  flight.    Leg.  Canuti,  c.  32. 

INFULA,  Was  anciently  the  garment  of  a  priest,  like  that 
which  we  now  call  a  cassock  ;  sometimes  it  is  taken  for  a  coif. 

INGE.  This  syllable,  in  the  names  of  places,  denotes  meadow 
or  pasture ;  and  in  the  north,  meadows  are  called  the  inges;  from 
the  Saxon  ing,  i.  e.  firatum. 

INGENIUM,  Any  instrument  used  in  war,  arte  et  ingenio 
confectum;  from  whence  it  is  said  we  derive  the  word  engine. 

INGENUITAS,  Liberty  given  to  a  servant  by  manumission. 
Leg.  Hen.  I.  c.  89. 

INGENUITAS  REGNI,  Ingenui,  liberi  et  legates  homines; 
freeholders,  and  the  commonalty  of  the  kingdom  ;  sometimes  this 
title  was  given  to  the  barons  and  lords  of  the  king's  council. 
Eadmer.  Hist.  1  JVbv.  fol.  70. 

INGRESS,  EGRESS,  and  REGRESS,  Words  in  leases  of 
lands,  to  signify  a  free  entry  into,  going  forth  of,  and  returning 
from,  some  part  of  the  lands  let;  as  to  get  in  a  crop  of  corn,  &c. 
after  the  term  expired. 

INGRESSU,  A  writ  of  entry,  whereby  a  man  seeks  entry 
into  lands  or  tenements  ;  and  lies  in  many  cases,  having  many 
different  forms  :  this  writ  is  also  called  firacipe  cjuod  redclat,  be- 
cause these  are  formal  words  inserted  in  all  writs  of  entry.  See 
tit.  Entry. 

INGRESSUS,  The  relief  which  the  heir  at  full  age  paid  to  the 
head  lord,  for  entering  upon  the  fee,  or  lands  fallen  by  the  death 
or  forfeiture  of  the  tenant,  &c.  Blount. 

INGROSSATOR  MAGNI  ROTULI,  See  Clerk  of  the  Pipe. 

IN  GROSS,  Advowson  in  gross,  villain  in  gross.  &c.  See 
Advowson,  Gross,  Villain, 
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INGROSSER,  See  Fore&taller. 

INGROSSING  of  a  FINE,  The  making  of  the  indentures  by 
the  chirografihcr,  for  delivery  of  them  to  the  party  to  whom  the  fine 
is  levied.    Fitz.  N.  B.  147.    See  tit.  Fine  of  Lands. 

INHABITANT,  A  dweller  or  householder  in  any  place,  a3 
inhabitants  in  a  vill  are  the  householders  in  the  vill.    2  Inst.  702. 

The  word  inhabitants  includes  tenant  in  fee-simple,  tenant  for 
vRfe,  years,  by  elegit,  Isfc.  tenant  at  will,  and  he  who  has  no  in- 
terest but  only  his  habitation  and  dwelling.  6  Re/i.  60.  a.  He 
who  hath  a  house  in  his  hands  in  a  town,  may  be  said  to  be  an  in- 
habitant. Carth.  119.  Inhabitants  have  no  capacity  to  take  an 
inheritance,  as  in  11  Edw.  IV.  to  have  common.  12  Reft.  120. 
See  tit.  Poor. 

INHERITANCE,  hareditas.~]  An  estate  in  lands  or  tenements 
to  a  man  and  his  heirs  :  and  the  word  inheritance  is  not  only  in- 
tended where  a  man  hath  lands  or  tenements  by  descent  of  herit- 
age ;  but  also  every  fee-simple,  or  fee-tail,  which  a  person  hath 
by  purchase,  may  be  said  to  be  an  inheritance,  because  his  heirs 
may  inherit  it.  Litt.  §  9.  And  one  may  have  inheritance  by 
creation  ;  as  in  case  of  the  king's  grant  of  peerage,  by  letters 
patent,  Etc. 

INHERITANCES,  are  CORPOREAL  or  INCORPOREAL. 
Corporeal  inheritances  relate  to  houses,  lands,  &c.  which  may  be 
touched  or  handled ;  and  incorporeal  inheritances  are  rights  is- 
suing eout  of,  annexed  to,  or  exercised  with,  corporeal  inherit- 
ances ;  as  advowsons,  tithes,  annuities,  offices,  commons,  franchi- 
ses, privileges,  services,  Sec.  1  Inst.  9.  49.  See  tit.  Heredita- 
ments. 

There  is  also  several  inheritances,  which  is  where  two  or  more 
hold  lands  severally:  if  two  men  have  lands  given  to  them  and 
tlie  heirs  of  their  two  bodies,  these  have  a  joint  estate  during  their 
lives  ;  but  their  heirs  have  several  inheritances.  Kitch.  155.  With- 
out blood  none  can  inherit ;  therefore  he  who  hath  the  whole  and 
entire  blood,  shall  have  an  inheritance,  before  him  who  hath  but 
part  of  the  blood  of  his  ancestor.  3  Rep.  41.  The  law  of  inherit- 
ance prefers  the  first  child  before  all  others;  the  male  before  the 
female  ; -and  of  males  the  first  born,  &c.  And  as  to  inheritances, 
if  a  man  purchases  land  in  fee,  and  dies  without  issue,  those  of 
the  blood  of  the  father's  side  shall  inherit,  if  there  be  any;  and  for 
want  of  such,  the  lands  shall  go  to  the  heirs  of  the  mother's  side : 
but  if  it  come  to  the  son  by  descent  from  the  father,  the  heirs 
of  the  mother  shall  not  inherit  it.  Plowd.  132.  Litt.  4.  12.  Goods 
and  chattels  cannot  be  turned  into  an  inheritance.  3  Just.  19.  126. 
See  more  fully  this  Diet.  tit.  Descent,  Estate. 

INHIBITION,  inhibitio.']  A  writ  to  forbid  a  judge  from  fur- 
ther proceeding  in  a  cause  depending  before  him,  being  in  nature 
of  a  prohibition.  See  stats.  9  Ed.  II.  c.  ).  24  Hen.  VIII.  c.  12.  Fitz. 
M.  B.  39.  An  inhibition  is  most  commonly  issued  out  of  a  higher 
court  christian,  to  an  inferior,  upon  an  appeal  :  inhibitions  are 
likewise  on  the  visitations  of  archbishops  and  bishops,  &c.  This  in- 
hibition is  either  hominis  or  juris  ;  it  is  ne  visitationem  fades,  vol 
aliejuam  jurisdictionem  ecclesiasticam  vel  contentionem  voluntariam 
habeas:  thus  when  the  archbishop  visits,  he  inhibits  the  bishop; 
and  when  a  bishop  visits,  he  inhibits  the  archdeacon;  this  is  to. 
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prevent  confusion,  and  continues  till  the  last  parish  is  visited.  Now 
after  such  inhibition  by  an  archbishop,  if  a  lapse  happens,  the 
bishop  cannot  institute,  because  his  power  is  suspended  ;  but  the 
archbishop  is  to  do  it,  &c.  2  Inst.  601.  3  Salk.  201.  See  tit. 
Prohibition, 

INHIBITION  UPON  TEINDS,  Is  when  the  titular  forbids  the 
tacksman  to  have  any  more  to  do  with  the  teinds.    Scotch  Diet. 

INHIBITION,  (Scotch  law,)  A  process' to  restrain  the  party 
inhibited  from  disposing  of  his  real  esate,  in  prejudice  of  the 
debt  insisted  on.    Cas.  D.  P. 

1NHOC,  or  INHOKE,  from  ra,  within,  and  hoke,  a  corner  or 
nook.]  Any  corner  or  part  of  a  common  field  ploughed  up  and  sowed 
with  oats,  &c.  and  sometimes  fenced  in  with  a  dry  hedge,  in  that 
year  wherein  the  rest  of  the  same  field  lies  fallow  and  common. 
It  is  called  in  the  north  of  England  an  intock,  and  in  Oxfordshire  a 
hitching  and  no  such  inhoke  is  now  made  without  the  joint  con- 
sent of  all  the  commoners,  who  in  most  places  have  their  share 
by  lot  in  the  benefit  of  it,  except  in  some  manors,  where  the  lord 
has  a  special  privilege  of  so  doing.  Kennett's  Paroch.  Antiq.  297* 
&c.  and  his  Glossary. 

INJUNCTION,  injunction]  A  kind  of  prohibition  granted  by 
courts  of  equity  in  divers  cases  ;  it  is  generally  grounded  upon  an 
interlocutory  order  or  decree  out  of  the  court  of  chancery,  or  ex- 
chequer, on  the  equity  side,  to  stay  proceedings  in  courts  at  law; 
and  sometimes  it  is  issued  to  the  spiritual  courts.  West.  Symb.  sect. 
25.  It  is  likewise  sometimes  used  to  give  possession  to  a  plain- 
tiff, for  want  of  the  defendant's  appearance  ;  and  may  be  granted 
by  the  chancery,  or  exchequer,  to  quiet  possession  of  lands. 

An  injunction  is  usually  granted  for  the  purpose  of  preserving 
property  in  dispute,  pending  a  suit;  as  to  restrain  the  defendant 
from  proceeding  at  the  common  law  against  the  plaintiff,  or  from 
committing  waste,  or  doing  any  injurious  act.  Mitford's  Treatise 
on  Chancery  Pleadings. 

A  court  of  equity  will  prevent  the  assertion  of  a  doubtful  right 
in  a  manner  productive  of  irreparable  injury.  Therefore,  where 
the  tenants  of  a  manor,  claiming  a  right  of  estovers,  cut  down  a 
great  quantity  of  growing  timber  of  great  value,  their  title  being 
doubtful,  the  court  entertained  a  bill  at  the  suit  of  the  lord  of  the 
manor  to  restrain  this  assertion  of  it,  and,  indeed  the  commission 
of  waste  of  every  kind,  as  the  cutting  of  timber,  pulling  down  of 
houses,  ploughing  of  ancient  pasture,  working  of  mines,  and  the 
like,  is  a  very  frequent  ground  for  the  exercise  of  the  jurisdiction 
of  courts  of  equity*  by  restraining  the  waste  till  the  rights  of  the 
parties  are  determined.  The  courts  of  equity  seem  to  have  pro- 
ceeded upon  a  similar  principle  in  the  very  common  cases  of  per- 
sons claiming  copy-right  of  printed  books,  and  of  patentees  of  al- 
leged inventions;  in  restraining  the  publication  of  the  book  at  the 
suit  of  the  owner  of  the  copy,  and  the  use  of  the  supposed  inven- 
tion at  the  suit  of  the  patentees.  But  in  both  these  cases  the  bill 
usually  seeks  an  account,  in  one  of  the  books  printed,  and  the  other 
of  the  profits  arisen  from  the  use  of  the  invention ;  and  in  all  the 
cases  alluded  to,  it  is  frequently,  if  not  constantly,  made  a  part  of 
the  prayer  of  the  bill,  that  the  right,  if  disputed,  and  capable  of  trial 
in  a  court  of  common  law,  may  be  there  tried  and  determined  un- 
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der  the  direction  of  the  court  of  equity  ;  the  final  object  of  the  biil 
being  a  perpetual  injunction  to  restrain  the  infringement  of  the 
right  claimed  by  the  plaintiff.  Mitforcfs  Treatise. ' 

A  bill  of  interpleader  generally  prays  an  injunction  to  restrain 
the  proceedings  of  the  claimants  in  some  other  court:  and  as  this 
may  be  used  to  delay  the  payment  of  money  by  the  plaintiff,  if 
any  is  due  from  him,  he  ought  by  his  bill  to  offer  to  pay  the 
money  into  court.  MitforcVs  Treatise. 

In  many  cases,  the  courts  of  ordinary  jurisdiction  admit,  at  least 
for'a  certain  time,  of  repeated  attempts  to  litigate  the  same  ques- 
tion. To  put  an  end  to  the  oppression  occasioned  by  the  abuse  of 
this  privilege,  the  courts  of  equity  have  assumed  a  jurisdiction. 
Thus  actions  of  ejectment  having  become  the  usual  mode  of  trying 
titles  at  the  common  law,  and  judgments  in  those  actions  not  be- 
ing in  any  degree  conclusive,  the  courts  of  equity  have  interfered; 
and  after  repeated  trials,  and  satisfactory  determinations  of  ques- 
tions, have  granted  perpetual  injunctions  to  restrain  further  liti- 
gation ;  and  have  thus,  in  some  degree,  imposed  that  restraint  in 
personal,  which  is  the  policy  of  the  common  law,  in  real,  actions. 
Bath  fE)  v.  Shcrivin,  Leighton  \.  Leighton,  Bro.  P*  C.  1  P. 
Wms.  671.  Miff.  127.    See  this  Diet.  tit.  Ejectment. 

When  a  bill  in  chancery  is  filed  in  the  office  of  the  six  clerks,  if 
an  injunction  be  prayed  therein,  it  may  be  had  at  various  stages  of 
the  cause,  according  to  the  circumstances  of  the  case.  If  the  bill 
be  to  stay  execution  upon  an  oppressive  judgment,  and  the  defend- 
ant does  not  put  in  his  answer  within  the  stated  time  allowed  by 
the  rules  of  the  court,  an  injunction  will  issue  of  course  ;  and  when 
the  answer  comes  in,  the  injunction  can  only  be  continued  upon 
a  sufficient  ground  appearing  from  the  answer  itself.  But  if  an 
injunction  be  wanted  to  stay  waste,  or  other  injuries  of  an  equally 
urgent  nature,  then,  upon  the  filing  of  the  bill,  and  a  proper  case 
supported  by  affidavits,  the  court  will  grant  an  injunction  imme- 
diately, to  continue  till  the  defendant  has  put  in  his  answer,  and  til! 
the  court  shall  make  some  further  order  concerning  it:  and  when 
the  answer  comes  in,  whether  it  shall  then  be  dissolved  or  conti- 
nued till  the  hearing  of  the  cause,  is  determined  by  the  court  upon 
argument,  drawn  from  considering  the  answer  and  affidavits  toge- 
ther. 3  Comm.  443. 

If  an  attorney  proceeds  at  law,  after  he  is  served  with  an  injunc- 
tion to  stay  proceedings,  on  affidavit  made  thereof,  interrogatories 
are  to  be  exhibited  against  him,  to  which  he  must  answer  on  oath  ; 
and  if  it  appears  that  he  was  duly  served  with  the  injunction,  and 
hath  proceeded  afterwards  contrary  thereto,  the  court  of  chancery 
will  commit  the  attorney  to  the  Fleet  for  the  contempt.  2  Lill.  Abr.  64. 
But  if  an  injunction  be  granted  by  the  court  of  chancery  in  a  crimi- 
nal matter,  the  court  of  B%  R.  may  break  it,  and  protect  any  that 
proceed  in  contempt  of  it.  Mod.  Cas.  16.  But  a  court  of  law  will 
take  such  notice  of  an  injunction,  that  the  defendant  shall  have 
no  advantage  against  the  plaintiff  for  not  proceeding  within  the 
time  allowed  by  the  rules  of  the  court,  if  the  delay  was  occasion- 
ed  by  the  defendant's  obtaining  an  injunction.  2  Burr.  660. 

If  a  cause  at  law  be  at  issue,  the  injunction  may  give  leave  to 
go  to  trial,  and  stay  execution,  Sec.  The  writ  of  injunction  is  di- 
rected to  the  party  proceeding,  and  to  all  and  singular  their  coun- 
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seliors,  attorneys,  and  solicitors  whosoever  ;  and  concludes,  enjoin- 
ing, we  command  that  you,  and  each  of  you,  desist  from  all  further 
prosecution  whatever  at  common  law,  for  or  concerning  any  mat- 
ters in  the  complaint  contained,  under  pain,  8cc.  Vide  more  on  this 
subject,  3  New  Abr.  14  Vin.  Abr.  tit.  Injunction.  Com.  Dig.  tit. 
Chancery,  D.  (8). 

INJURY,  injuria.']  A  wrong  or  damage  to  a  man's  person  or 
goods.  The  law  punisheth  injuries  ;  and  so  abhors  them,  that,  in 
certain  cases,  it  grants  writs  of  anticipation  for  their  prevention. 
But  the  law  will  suffer  a  private  injury  rather  than  a  public  evil; 
and  the  act  of  God,  or  of  the  law,  doth  injury  to  none.  4  Reji.  124. 
10  Reft.  148. 

1NLAGARE,  To  admit  or  restore  to  the  benefit  of  the  law. 
Annal.  Waver  1.  sub  anno  1074. 

INLAGATION,  inlagatio,  from  the  Saxon  in  lagian,  i.  e.  in- 
lagare.]  A  restitution  of  one  outlawed,  to  the  protection  ofuhe 
law,  and  benefit  of  a  subject.  Bract,  lib.  3.  tract.  2.  c.  14.  Leg.. 
Canut.  fiar.  i.  c.  2. 

INLAGH,  inlagatus,  vel  homo  sub  lege.~]  He  who  was  of  some 
frank  pledge,  and  not  outlawed.  It  seems  to  be  the  contrary  to 
Utlagh.  Bract,  tract.  2.  lib.  3.  c.  11. 

INLAND,  Is  said  to  be  terra  dominicalis,  pars  manerii  dominica^ 
terra  interior  -vel  inclusa  ;  for  that  which  was  let  to  tenants  was 
called  outland.  In  an  ancient  will  there  are  these  words ;  to  Wul- 
fce  I  give  the  inlands  or  demeans,  and  to  Elfey  the  utlands  or  te- 
nancy. Testam.  Britherico.  This  word  was  in  great  use  among 
the  Saxons,  and  often  occurs  in  Domesday-book.  See  Inlantal. 

INLAND  BILLS,  See  Bills  of  Exchange. 

INLAND  TRADE,  A  trade  wholly  managed  at  home,  in  one 
country.  Merch.  Diet.  It  is  properly  used  in  contradistinction 
to  commerce,  and  so  is  the  word  trade  generally  ;  though  the  words 
trade  and  commerce  are  frequently  confounded,  especially  with  re- 
spect to  the  former  being  used  for  the  latter. 

INLANTAL,  INLANTALE,  Demesne  or  inland,  to  which  was 
opposed  delantal,  land  tenanted  or  outlawed.  Cowell. 

INLEACED,  from  Fr.  enlass.]  Entangled  or  ensnared  ;  the  word 
we  may  read  in  the  champion's  oath.  2  Inst.  247. 

INLEG1ARE.  When  a  delinquent  has  satisfied  the  law,  and  is 
again  rectus  in  curia  he  is  said  sc  inlegiare.  Leg.  Hen.  I.  cap.  11. 
See  Inlagare. 

INMATES,  Persons  who  are  admitted  to  dwell  with  and  in 
the  house  of  another,  and  not  able  to  maintain  themselves.  Kitch. 
45.  These  inmates  are  generally  idle  persons  harboured  in  cot- 
tages ;  wherein  it  hath  been  common  for  several  families  to  inhabit, 
by  which  the  poor  of  parishes  have  been  increased  ;  but  suffering 
this  was  made  an  offence  by  statute  31  Eliz.  c.  7.  repealed  by  stat. 
15  Geo.  III.  c.  32.  liable  to  a  forfeiture  of  10s.  a  month,  inquira- 
blc  of  in  the  court  leet,  Sec.  If  one  have  a  house  wherein  he 
dwells,  and  lets  part  of  it,  so  that  there  are  several  doors  into  the 
street,  it  is  as  two  houses,  and  the  under-tenant  shall  not  be  ac- 
counted an  inmate :  but  it  is  otherwise  if  there  be  but  one  outer 
door  for  both  families.  2  Co.  Inst.  378.  A  man  keeps  his  daughter 
that  is  married,  and  her  husband,  &c.  by  covenant,  and  they  have 
some  rooms  in  his  house,  they  are  not  inmates ;  though  if  they 
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live  in  one  cottage,  and  part  the  house  between  them,  and  diei 
themselves  severally,  they  will  be  inmates  within  the  statute. 
If  a  person  take  another  to  table  with  him  ;  or  let  certain  rooms  to 
one  to  dwell  in,  if  he  be  of  ability,  and  not  poor,  he  is  no  inmate. 
Kit.ch.  .45.    See  tit.  Poor,  Vagrants. 

INNAMIUM  for  NAMIUM,  A  pledge.  Du  Cange. 

INNATURALITAS,  Unnatural  usage.  Hen.  de  Knyghton,  in 
Edw.  III.  p.  2572. 

INNINGS,  Lands  recovered  from  the  sea  in  Romney  Marsh,  by 
draining  :  ancient  records  mention  the  innings  of  archbishops  Beck- 
et,  Boniface,  and  others  ;  and  at  this  day  there  is  Eldertoti's  Innings, 
fjfc.  Where  they  are  rendered  profitable,  and  termed  gainage 
lands.   Law  of  Sewers,  31. 

INNONIA,  from  Sax.  innan,  i.  e.  intus,~]  An  enclosure.  Sjielm. 
Gloss. 

I^JNOTESCIMUS,  The  same  as  videmus  ;  it  signifies  letters 
patent,  so  called,  which  are  always  of  a  charter  of  feoffment,  or 
some  other  instrument,  not  of  record,  concluding  innotescimus  fier 
firasentes,  ls>c. 

INNOVATIONS,  Are  thought  dangerous  by  our  laws:  and 
the  ancient  judges  of  the  law  have  ever  suppressed  them,  lest  the 
certainty  of  the  common  law  should  be  disturbed.  In  the  reign  of 
King  Edw.  III.  the  judges  said  Ave  will  not  change  the  law,  which 
always  hath  been  used  ;  and  in  the  time  of  King  Hen.  IV.  they  decla- 
red it  would  be  better  that  it  should  be  turned  to  a  default,  than 
that  the  law  should  be  changed,  or  any  innovation  made.  1  Inst. 
379.  303. 

INNNOXIARE,  To  purge  one  of  a  fault,  and  make  him  inno- 
cent. Leg.  Ethelred,  c.  10. 

INNS  and  INNKEEPERS.  Common  inns  are  instituted  for 
passengers  ;  for  the  proper  Latin  word  is  diversorium,  because  he 
who  lodgeth  there  is  quasi  divertens  se  a  via.  8  Refi.  Cayle's  case. 
Cowell. 

Inns  were  instituted  for  lodging  and  relief  for  travellers  ;  and, 
at  common  law,  any  man  might  erect  and  keep  an  inn,  or  alehouse, 
to  receive  travellers,  but  now  they  are  to  be  licensed.  See  tit.  Ale- 
houses. 

Every  inn  is  not  an  alehouse,  nor  every  alehouse  an  inn;  but  if 
an  inn  uses  common  selling  of  ale,  it  is  then  also  an  alehouse ; 
and  if  an  alehouse  lodges  and  entertains  travellers,  it  is  also  an 
inn.  Bunt's  Just. 

If  the  keeper  of  an  inn  harbours  thieves,  or  persons  of  scandal- 
ous reputation,  or  suffers  frequent  disorders  in  his  house  ;  or  sets 
up  a  new  inn,  in  a  place  where  there  is  no  manner  of  need  of 
one,  to  the  hindrance  of  other  ancient  and  well  governed  inns,  or 
keep  it  in  a  situation  wholly  unfit  for  such  a  purpose,  he  may  by 
the  common  law  be  indicted  and  fined.  H.  P.  C.  146.  Dalt.  33, 
34.     1  Hawk.  P.  C.  c.  78. 

By  the  commission  of  the  peace,  two  justices  (one  of  the  quo- 
rum) may  inquire  of  innholders,  and  of  all  and  singular  other  per- 
sons who  shall  offend  in  the  abuse  of  weights  and  measures,  or  in 
the  sale  of  victuals,  against  the  form  of  the  ordinances  in  that  be- 
half. Bum's  Just. 
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Innkeepers  not  selling  their  hay,  oats,  beans,  &e.  and  all  kinds 
of  victuals  for  man  and  beast,  at  reasonable  prices,  having  respect 
to  the  price  sold  in  the  markets  adjoining,  without  taking  any- 
thing for  litter,  they  shall  be  fined  for  the  first  offence,  and  for  the 
second  imprisoned  for  a  month,  and  for  the  third  stand  on  the  pil- 
lory. Rates  and  prices  may  be  set  on  all  the  commodities  sold  by 
innkeepers :  and  if  they  'extort  any  unreasonable  rates,  they  may 
be  indicted.  2  Cro.  609.  Carthew,  150.  See  also  stats.  12  Edw.  II. 
c.  6.    3  Hen.  VIII.  c.  8.  and  this  Diet.  tit.  Victuallers. 

If  any  innkeeper,  alehouse-keeper,  victualler,  or  sutler,  in  giv- 
ing any  account  or  reckoning  in  writing,  or  otherwise,  shall  refuse 
or  deny  to  give  in  the  particular  number  of  quarts  or  pints,  or  shall 
sell  in  measures  unmarked,  it  shall  not  be  lawful  for  him,  for 
default  of  payment  of  such  reckoning,  to  detain  any  goods,  or 
other  thing,  belonging  to  the  person  or  persons  from  whom  such 
reckoning  shall  be  due,  but  he  shall  be  left  to  his  action  at  law  for 
the  same,  any  custom  or  usage  to  the  contrary  notwithstanding.. 
Stat.  11  Sc  12  Win.  III.  c.  15.  §  2. 

If  one  who  keeps  a  common  inn,  refuse  to  receive  a  traveller  as 
guest  into  his  house,  or  to  find  him  victuals,  or  lodging,  upon  his 
tendering  a  reasonable  price  for  the  same  ;  the  innkeeper  is  liable 
to  render  damages,  in  an  action  at  the  suit  of  the  party  grieved, 
and  may  also  be  indicted  and  fined  at  the  suit  of  the  king:  it  is 
said  he  may  be  compelled  by  the  constable  of  the  town,  to  receive 
and  entertain  such  a  person  as  his  guest ;  and  that  it  is  not  mate- 
rial whether  he  have  any  sign  before  his  door  or  not,  if  he  make 
it  his  common  business  to  entertain  travellers.  1  Ilaivk.  P.  C.  c. 
78.     1  Vent.  333.    Dalt.  c.  7. 

Action  on  the  case  on  an  implied  assumpsit  will  lie  against  the 
guests  for  things  had,  where  the  innkeeper  is  obliged  by  law  to  fur- 
nish him  with  meat,  drink,  &c.  And,  when  a  guest  calls  for  any  thing 
at  an  inn,  the  innkeeper  may  justify  detaining  the  person  of  the 
guest,  or  a  horse,  or  other  thing,  till  he  is  paid  his  just  reckoning. 
Dyer,  30.  Bac.  Abr.  tit.  Inns.  By  the  custom  of  the  realm,  if  a 
man  lies  in  an  inn  one  night,  the  innkeeper  may  detain  his  horse 
until  he  is  paid  for  the  expenses ;  but  if  he  gives  the  party 
credit  for  that  time,  and  lets  him  depart  without  payment,  he 
hath  waived  the  benefit  of  the  custom,  and  must  rely  on  his 
other  agreement,  having  given  credit  to  the  person.    8  Mod.  172. 

By  the  custom  of  London  and  Exeter,  if  a  man  commit  a  horse 
to  an  innkeeper,  and  he  eat  out  his  price,  the  innkeeper  may  take 
him  as  his  own,  upon  the  reasonable  appraisement  of  four  of  his 
neighbours  which  was,  it  seems,  a  custom  arising  from  the  abun- 
dance of  traffic  with  strangers,  that  could  not  be  known  to  charge 
them  with  the  action ;  but  the  innkeeper  hath  no  power  to  sell  the 
horse  by  the  general  custom  of  the  realm.    Bac.  Abr.  tit.  Inns. 

A  person  brings  his  horse  to  an  inn,  and  leaves  him  in  the 
stable  there  ;  the  innkeeper  may  keep  him  till  the  owner  pay  for 
the  keeping  :  and,  it  is  said,  if  he  eat  out  as  much  as  he  is  worth,  the 
master  of  the  inn,  after  a  reasonable  appraisement,  may  sell  the 
horse  and  pay  himself.  Yelv.  66.  But  if  one  brings  several  horses  to 
an  inn,  and  afterwards  takes  them  all  away,  but  one  :  the  innkeeper 
may  not  sell  this  horse  for  payment  of  the  debt  for  the  othei'Si 
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but  every  horse  is  to  be  sold  to  satisfy  what  is  due  for  his  own 
meat.    I  Bulst.  207.  217. 

If  an  innkeeper  receives  a  stage-coach,  and  from  time  to  time 
suffers  the  coach  and  horses  to  depart  without  payment,  he  gives 
credit  to  the  owners,  and  cannot  afterwards  detain  the  coach  and 
horses  for  what  was  formerly  due.    Stra.  556. 

A  guest  in  a  common  inn  arising  in  the  night  time,  and  carrying 
goods  out  of  his  chamber  into  another  room,  and  from  thence  to  the 
stable,  intending  to  ride  away  with  them,  is  guilty  of  felony,  al- 
though there  was  no  trespass  in  the  taking  of  them  ;  which  is  yet 
generally  required  in  cases  of  felony.  Dalt.  c.  40.  Burn's  Just. 
1  Hawk.  P.,  C.  c.  33.  §  18.  So  a  guest  who  hath  a  piece  of  plate 
set  before  him  in  an  inn,  may  be  guilty  of  felony  in  fraudulently 
taking  away  the  same.    1  Hawk.  P.  C.  c.  33.  §  6. 

Inns  were  allowed  for  the  benefit  of  travellers,  who  have  cer- 
tain privileges  whilst  they  are  in  their  journeys,  and  are  in  a  more 
peculiar  manner  protected  by  the  law  ;  it  is  for  this  reason  that 
the  innkeeper  shall  answer  for  those  things  which  are  stolen 
Within  the  inn  ;  though  not  delivered  to  him  to  keep,  and  though 
he  was  not  acquainted  that  the  guests  brought  the  goods  to  the  inn; 
for  it  shall  be  intended  to  be  through  his  negligence,  or  occasion- 
ed by  the  fault  of  him  or  his  servants.  8  Rep.  Calcy's  case.  Sol- 
diers billeted  are  guests.    Clayt.  97. 

If  an  attorney  hires  a  chamber  in  an  inn  for  a  whole  term,  the 
host  is  not  chargeable  with  any  robbery  in  it,  because  the  party  is* 
as  it  were,  a  lessee.    Mo.  877. 

If  one  comes  to  an  inn,  and  makes  a  previous  contract  for  lodg- 
ing for  a  set  time,  and  doth  not  eat  or  drink  there,  he  is  no  guest,  but 
a  lodger,  and  so  not  under  the  innkeeper's  protection ;  but  if  he 
eats  and  drinks,  or  pays  for  his  diet,  it  is  otherwise.    12  Mod.  255. 

If  any  theft  be  committed  on  a  guest  that  lodgeth  in  an  inn, 
by  the  servants  of  the  inn,  or  by  any  other  persons,  (not  the  guest's 
servant  or  companion,)  the  innkeeper  is  answerable  in  action  on 
the  case  :  but  if  the  guest  be  not  a  traveller,  but  one  of  the  same 
town,  the  master  of  the  inn  is  not  chargeable  for  his  servant's  theft ; 
and  if  a  person  is  robbed  in  a  private  tavern,  the  master  is  not 
chargeable.    8  Rep.  32,  33. 

One  came  to  an  innkeeper  and  requested  him  to  take  charge  of 
goods  till  a  future  day,  which  the  innkeeper  refused,  because  his 
house  was  full  of  parcels;  the  person  bringing  the  goods  then  sat 
down  in  the  inn,  had  some  liquor,  and  put  the  goods  on  the  floor 
immediately  behind  him,  when  he  got  up  the  goods  were  missing. 
Held,  that  the  innkeeper  was  liable,  the  goods  being  lost  during 
the  time  the  plaintiff  staid  as  a  guest.    5  Term  Rep.  273. 

In  this  action  the  innkeeper  shall  not  answer  for  any  thing  that 
is  out  of  his  inn,  but  only  for  such  things  as  are  infra  hosjritium, 
the  words  of  the  writ  being  eorum  bona  et  catalla  infra  hosjdtia  ilia 
existentia,  tfc.  But  if  the  innkeeper  put  the  guest's  horse  to  grass 
without  orders,  and  the  horse  is  stolen,  he  shall  make  it  good.  8 
Rep.  34.  The  innkeeper  shall  not  be  charged,  unless  there  shall  be 
some  default  in  him  or  his  servants ;  for,  if  he  that  comes  with  the 
guest,  or  who  desires  to  lodge  with  him,  steal  his  goods,  the  host 
is  not  chargeable :  though  if  an  innkeeper  appoint  one  to  lie  with 
another,  he  shall  answer  for  him.    Although  the  guest  deliver  not 
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his  goods  to  the  innkeeper  to  keep,  Sec.  if  they  be  stolen,  he  shall  be 
charged:  but  not  where  the  hostler  require  his  guest  to  put  them 
in  such  a  chamber  under  lock  and  key,  if  he  suffers  them  to  be  in 
an  outward  court,  8cc.  2  Shep.  Abr.  334.  See  tit.  Bailment.  See 
further,  as  to  inns,  this  Diet.  tit.  Alehouses,  Drunkenness,  Action, 
Gaming,  and  1  Hawk.  P.  C.  c.  78.  at  length. 

INNS  OF  COURT,  hospitia  curice.~]  Are  so  called,  because  the 
students  therein,  do  not  only  study  the  law  to  enable  them  to 
practise  in  the  courts  in  Westminster,  but  also  pursue  such  other 
studies,  as  may  render  them  better  qualified  to  serve  the  king  in 
his  court.  Fortescue,  c.  49.  Of  these  (says  Sir  Edward  Coke)  there 
are  four  well  known,  viz.  the  Inner  Temfile,  Middle  Temple,  Lin- 
coin's  Inn,  and  Gray's  Inn;  which,  with  the  two  Serjeants'  Inns,  and 
eight  inns  of  chancery,  viz.  Clifford's  Inn,  Symond's  Inn,  Clement's 
Inn,  Lyon's  Inn,  FurnivaVs  Inn,  Staple's  Inn,  Barnard' s  Inn,  and 
Thavei's  Inn,  (to  which  is  since  added  New  Inn,)  make  the  most 
famous  university  for  profession  of  the  law,  or  of  any  one  human 
science  in  the  world. 

Our  inns  of  court,  or  societies  of  the  law,  which  are  famed  for 
their  production  of  learned  men,  are  governed  by  masters,  principals, 
benchers,  stewards,  and  other  proper  officers  ;  and  the  chief  of 
them  have  chapels  for  divine  service,  and  all  of  them  public  halls  for 
exercises,  readings,  and  arguments,  which  the  students  are  [wereQ 
obliged  to  perform  and  attend  for  a  competent  number  of  years, 
before  admitted  to  speak  at  the  bar,  Sec.  The  admission  and  forms 
for  this  purpose  must  be  in  one  of  the  inns  of  court,  not  in  the 
inns  of  chancery.  These  societies  or  colleges,  nevertheless,  are 
no  corporation,  nor  have  any  judicial  power  over  their  members, 
but  have  certain  orders  among  themselves,  which,  by  consent,  have 
the  force  of  laws ;  for  light  offences,  persons  are  only  excommon- 
ed,  or  put  out  of  commons;  for  greater,  they  lose  their  cham- 
bers, and  are  expelled  ;  and  when  expelled  out  of  one  society, 
shall  never  be  received  by  any  of  the  others.  All  the  lesser  inns 
of  chancery  are  mostly  inhabited  by  attorneys,  solicitors,  and  clerks, 
and  belong  to  some  or  other  of  the  principal  inns  of  court,  who  have 
been  used  to  send  yearly  some  of  their  barristers  to  read  to  them. 
Fortescue.  Clifford's  Inn,  Clement's  Inn,  and  Lyon's  Inn  belong  to 
The  Inner  Temple;  New  Inn  to  The  Middle  Temple;  FurnivaVs  Inn 
and  Thavei's  Inn,  to  Lincoln's  Inn;  and  Staple's  Inn  and  Barnard's 
Inn  to  Gray's  Inn.   Dugd.  Orig.  320. 

INNUENDO,  from  innuo,  to  nod  or  beckon  with  the  hcad.j 
A  word  used  in  declarations,  indictments,  and  other  pleadings, 
to  ascertain  a  person  or  thing  which  was  named  before ;  as  to  say, 
he  (innuendo,  i.  e.  meaning,  the  plaintiff)  did  so  and  so,  when 
there  was  mention  before  of  another  person.  4  Rep.  17.  An  in- 
nuendo is  in  effect  no  more  than  a  predict',  and  cannot  make  that 
certain,  which  was  uncertain  before;  and  the  law  will  not  allow  words 
to  be  enlarged  by  an  innuendo,  so  as  to  support  an  action  on  the 
case  for  speaking  of  them.  Hob.  2.  6.  45.  5  Mod.  345.  An  in- 
nuendo may  not  enlarge  the  sense  of  words,  nor  make,  supply,  or 
alter  the  case  where  the  words  are  defective.  Hut.  Rep.  44.  In 
slander,  both  the  person,  and  scandalous  words  ought  to  be  certain, 
and  not  want  an  innuendo  to  make  them  out:  if  a  plaintiff  de- 
clares that  the  defendant  said  these  words,  Thou  art  a  tlricf,  and 


454 


INQUEST. 


stolest  a  mare,  \3c.  (innuendo  the  plaintiff,)  without  an  averment 
that  tjie  words  were  spoken  to  the  said  plaintiff,  this  is  not  good ; 
because  it  doth  not  certainly  appear  of  whom  they  were  spoken, 
and  the  innuendo  doth  not  help  it.  1  Danv.  Abr.  158.  The  usual 
method  of  declaring  is,  if  the  words  were  spoken  to  the  plaintiff, 
the  defendant  said  the  word  to  of,  and  concerning  the  plaintiff.  If 
said  to  a  third  person,  the  word  to  is  omitted.  A  man  shall  not 
be  punished  for  perjury,  by  the  help  of  an  innuendo.  5  Mod.  344. 
An  innuendo  will  not  make  an  action  for  a  libel  good  ;  if  the  matter 
precedent  imports  not  scandal,  &c.  to  the  damage  of  the  party, 
Mich.  5  Ann.  Where  action  lies  without  an  innuendo,  an  innuendo 
shall  be  repugnant  and  void;  see  1  Danv.  158.  See  tit.  Indict- 
ment,  Libel,  Action,  Perjury. 

INOPERATIO.  Of  the  legal  excuses  to  exempt  a  man  from  ap- 
pearing in  court,  one  is,  inoficrationis  causa,  viz.  on  the  days  in 
which  all  pleadings  are  to  cease,  or  in  diebus  nonjuridicis.  Leg. 
Lien.  I.  c.  61. 

INORDINATUS,  One  who  died  intestate.  Mat.  Wcstm.  1246. 

INPENV  AND  OUTPENY,  Money  paid  by  the  custom  of 
some  manors,  on  the  alienations  of  tenants,  &c.  Regist.  Prior  de 
Coke.sford,  p.  25. 

INPRISII,  Adherents  or  accomplices.  Claus.  18  Hen.  III.  in 
Brady's  Hist.  Engl.  Append,  fi.  180. 

INQUEST,  imjuisitio.~]  An  inquisition  of  jurors,  in  causes  civil 
and  criminal,  on  proof  made  of  the  fact  on  either  side,  when  it  is 
referred  to  their  trial,  being  empannelled  by  the  sheriff  for  that 
purpose;  and  as  they  bring  in  their  verdict,  judgment  passeth. 
Staundf.  P.  C.  lib.  3.  c.  12. 

An  inquest  of  office,  or  inquisition,  is  an  inquiry  made  by  the 
king's  officer,  his  sheriff,  coroner,  escheator,  virtute  officii,  or  by 
writ  to  them  sent  for  that  purpose  ;  or  by  commissioners  specially 
appointed,  concerning  any  matter  that  entitles  the  king  to  the  pos- 
session of  lands  or  tenements,  goods  and  chattels.  Finch's  L. 
323,  324,  325.  This  is  done  by  a  jury  of  no  determinate  number, 
being  either  twelve,  or  less,  or  more.  As,  to  inquire,  whether 
the  king's  tenant  for  life  died  seised,  whereby  the  reversion  ac- 
crues to  the  king;  whether  A.,  who  held  immediately  of  the 
crown,  died  without  heirs,  in  which  case  the  lands  belong  to  the 
king  by  escheat ;  whether  B.  be  attainted  of  treason,  whereby'his 
estate  is  forfeited  to  the  crown  ;  whether  C.  who  has  purchased 
lands  be  an  alien,  which  is  another  cause  of  forfeiture  ;  whether 
D.  be  an  idiot,  a  nativitate,  and,  therefore,  together  with  his  lands, 
appertains  to  the  custody  of  the  king ;  and  other  questions  of  like  im- 
port, concerning  both  the  circumstances  of  the  tenant,  and  the 
value  or  identity  of  the  lands.  These  inquests  of  office  were  more 
frequently  in  practice  than  at  present  during  the  continuance  of  the 
military  tenures  amongst  us;  when  upon  the  death  of  every  one  of 
the  king's  tenants,  an  inquest  of  office  was  heid,  called  an  inrjui- 
aitio  post  mortem,  to  inquire  of  what  lands  he  died  seised,  who 
was  his  heir,  and  of  what  age,  in  order  to  entitle  the  king  to  his 
marriage,  wardship,  relief,  primer  seisin,  or  other  advantages,  as  the 
circumstances  of  the  case  might  turn  but.  To  superintend  and 
regulate  these  inquiries,  the  court  of  wards  and  liveries  was  insti- 
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Suted  by  stat.  32  Hen.  VIII.  c.  46.  which  was  abolished  at  the  Re- 
storation, together  with  the  tenures  upon  which  it  was  found. 

With  regard  to  other  matters,  the  inquests  of  office  still  remain 
in  force,  and  are  taken,  upon  proper  occasions,  being  extended 
not  only  to  lands,  but  also  to  goods  and  chattels  personal,  as  in 
the  case  of  wreck,  treasure-trove,  and  the  like,  and  especially  as  to 
forfeitures  for  offences.  For  every  jury  which  tries  a  man  for 
treason  or  felony,  every  coroner's  inquest  that  sits  upon  a  felo  de 
se,  or  one  killed  by  chance-medley,  is,  not  only  with  regard  to  chat- 
tels, but  also  to  real  interests,  in  all  respects  an  inquest  of  office  ; 
and  if  they  find  the  treason  or  felony,  or  even  the  flight  of  the  party 
accused,  (though  innocent,)  the  king  is  thereupon,  by  virtue  of 
his  office  found,  entitled  to  have  his  forfeitures  ;  and  also,  in  the  case 
©f  chance-medley,  he  or  his  grantees,  are  entitled  to  such  things 
by  way  of  deodand,  as  have  moved  to  the  death  of  the  party.  See 
tit.  Deodand,  Forfeiture. 

Whether  a  criminal  be  a  lunatic,  or  not,*  shall  be  tried  by  an  in- 
quest of  office,  returned  to  the  sheriff  of  the  county;  and  if  it  be 
found  by  the  jury  that  he  only  feigns  himself  lunatic,  and  he  re- 
fuses to  plead,  he  shall  be  dealt  with  as  one  standing  mute.  H.  P.  C. 
226.  1  And.  107.  Where  a  person  stands  mute  without  making  any 
answer,  the  court  may  take  an  inquest  of  office,  by  the  oath  of  any 
twelve  persons  present,  if  he  do  so  out  of  malice,  from  a  perverse  or 
obstinate  disposition,  &c.  But  after  the  issue  is  joined,  when  the 
jury  are  in  court,  if  there  be  any  need  for  any  such  inquiry,  it  shall  be 
made  by  them,  and  not  by  an  inquest  of  office.  2  Hawk.  P.  C.  c. 
30.  §  5.  If  a  person  attainted  of  felony  escape,  and  being  retaken, 
denies  he  is  the  same  man,  inquest  is  to  be  made  of  it  by  a  jury 
before  he  is  executed.  2  Hawk.  P.  C.  c.  51.  See  1  Burr.  18,  19. 
Inquisition  on  an  untimely  death,  may  be  taken  by  justices  of 
gaol  delivery,  oyer  and  terminer,  or  of  the  peace ;  if  omitted  by 
the  coroner.  But  it  must  be  clone  publicly  and  openly,  otherwise 
it  shall  be  quashed.  By  Magna  Charta,  nothing  is  to  be  taken  for 
inquest  of  life  or  member.    Stat.  9  Hen.  III.  c.  26. 

It  is  said,  there  are  two  sorts  of  inquisitions,  one  to  inform  the 
king,  the  other  to  vest  an  interest  in  him  ;  the  one  need  not  be 
certain,  but  the  other  must ;  and  where  an  inquisition  finds  some 
parts  well,  and  nothing  as  to  others,  it  may  be  helped  by  melius 
inquirendum.    2  Saik.  469. 

There  is  also  a  judicial  writ  ad  inquirendum,  to  inquire  by  a 
jury  into  any  thing  touching  a  cause  depending  in  court :  inqui- 
sition may  also  be  had  upon  extents  of  land,  writs  of  elegit,  where 
judgment  is  had  by  default,  and  damages  and  costs  are  recovered, 
&c.    Finch,  484.    2  Lill.  Abr.  65. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic 
means  to  give  the  king  his  right  by  solemn  matter  of  record  ;  with- 
out which  he  in  general  can  neither  take,  nor  part  with  any  thing-. 
Finch's  L.  82.  For  it  is  a  part  of  the  liberties  of  England,  and 
greatly  for  the  safety  of  the  subject,  that  the  king  may  not  enter 
upon  or  seize  any  man's  possessions  upon  bare  surmises  without 
the  intervention  of  a  jury.  Gild.  Hist.  Exch.  132.  Hob.  347.  It 
is,  however,  particularly  enacted  by  stat.  33  Hen.  VIII.  c.  20.  that, 
in  case  of  attainder  for  high  treason,  the  king  shall  have  the  for- 
feiture instantly  without  any  inquisition  of  office.    And,  as  the 
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king  hath  (in  general)  no  title  at  all  to  any  property  of  this  sort 
before  office  found;  therefore,  by  stat.  18  Hen.  VI.  c.  6.  it  was  en- 
acted, that  all  letters  patent  or  grants  of  lands  and  tenements  be- 
fore office  found,  or  returned  into  the  exchequer,  shall  be  void. 
And  by  the  bill  of  rights  at  the  revolution,  1  W.  M.  stat.  2.  c.  2. 
it  is  declared,  that  all  grants  and  promises  of  fines  and  forfeitures 
of  particular  persons  before  conviction,  (which  is  here  the  inquest 
of  office,)  are  illegal  and  void:  which  indeed  was  the  law  of  the 
land  in  the  reign  of  Echvard  the  Third.  2  Inst.  48.  See  tit.  For- 
feiture. 

With  regard  to  real  property,  if  an  office  be  found  for  the  king, 
it  puts  him  in  immediate  possession,  without  the  trouble  of  a  for- 
mal entry,  provided  a  subject  in  the  like  case  would  have  had  a 
right  to  enter :  and  the  king  shall  receive  all  the  mesne  or  inter- 
mediate profits  from  the  time  that  his  title  accrued.  Finch's  L. 
325,  326.  As,  on  the  other  hand,  by  the  articuli  su/ier  cartas,  28 
FltUo.  I.  st.  3.  c-  19.  if  1?he  king's  escheator  or  sheriff  seize  lands 
into"  the  king's  hand,  without  cause,  up  on  taking  them  out  of  the 
king's  hand  again,  the  party  shall  have  the  mesne  profits  restored 
to  him. 

There  is  not  such  nicety  required  in  an  inquisition  as  in  plead- 
ing; because  an  inquisition  is  only  to  inform  the  court  how  pro- 
cess shall  issue  for  the  king,  whose  title  accrues  by  the  attainder, 
and  not  by  the  inquisition  ;  yet,  in  the  cases  of  the  king  and  a  com- 
mon person,  inquisitions  have  been  held  void  for  uncertainty.  Lane, 
39.    2  jXels.  Mr.  1008. 

In  order  to  avoid  the  possession  of  the  crown  acquired  by  the 
finding  of  such  office,  the  subject  may  not  only  have  his  petition  of 
right,  which  discloses  new  facts  not  found  by  the  office,  and  his 
monstrans  de  droit,  which  relies  on  the  facts  as  found  ;  but  also  he 
may  (for  the  most  part)  traverse  or  deny  the  matter  of  fact  itself, 
and  put  it  in  a  course  of  trial  by  the  common  law  process  of  the 
court  of  chancery ;  yet  still,  in  some  special  cases,  he  hath  no  re- 
medy left  but  a  mere  petition  of  right.  Finch's  L.  324.  These 
traverses,  as  well  as  the  monstrans  de  droit,  were  greatly  enlarged 
and  regulated  for  the  benefit  of  the  subject,  by  the  statutes  before 
mentioned,  and  other  stats.  34  Ediu.  III.  c.  13.  36  Ediv.  III.  c.  13. 
2  5c  3  Edw.  VI.  c.  8.  And  in  the  traverses  thus  given  by  statute, 
which  came  in  the  place  of  the  old  petition  of  right,  the  party 
traversing  is  considered  as  the  plaintiff;  Law  of  Arisi  Prius,20\, 
202.  and  must  therefore  make  out  his  own  title,  as  well  as  impeach 
that  of  the  crown,  and  then  shall  have  judgment  quod  manus  do- 
mini  Regis  amoveantur,  life.     3  Comm.  258.260. 

Some  of  these  inquisitions  are  in  themselves  convictions,  and 
cannot  afterwards  be  traversed  or  denied ;  and  therefore  the  in- 
quest or  jury  ought  to  hear  all  that  can  be  alleged  on  both  sides. 
Of  this  nature  are  all  inquisitions  of felo  de  se;  of  flight  in  persons 
accused  of  felony.;  of  deodands,  and  the  like  ;  and  presentments  of 
petty  offences  in  the  sheriff's  tourn  or  court-leet,  whereupon  the 
presiding  officer  may  set  a  fine.  Other  inquisitions  maybe  after- 
wards traversed  and  examined  ;  as  particularly  the  coroner's  in- 
quisition of  the  death  of  a  man,  when  it  finds  any  one  guilty  oi 
homicide  ;  for  in  such  cases  the  offender  so  presented  must  be  ar- 
raigned upon  this  inquisition;  and  may  dispute  the  truth  of  it. 
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which  brings  it  to  a  kind  of  indictment,  the  most  usual  and  effectual 
means  of  prosecution.    4  Comm.  301. 

INQUIRENDO,  An  authority  given  in  general  to  some  per- 
son, or  persons,  to  inquire  into  something  for  the  king's  advantage- 
Reg.  72. 

INQUIRY,  Writ  of,   See  Writ,  tit.  Judgment  I. 
INQUISITION,  See  tit.  Inquest. 

INQUISITION,  Ex  officio  mero,  is  one  way  of  proceeding  in 
ecclesiastical  courts.  Wood's  Inst.  596.  And  formerly  the  oath 
ex  officio  was  a  sort  of  inquisition. 

INQUISITORS,  inquisitor es.~\  Sheriffs,  coroners  super  visum 
corporis,  or  the  like,  who  have  power  to  inquire  in  certain  cases ; 
and  by  the  statute  of  Westm.  1.  inquirors  or  inquisitors  are  in- 
cluded under  the  name  of  ministri.    2  Inst.  211. 

INROLLMENT,  irrotulatio.~]  The  registering  or  entering  in 
the  rolls  of  the  chancery,  king's  bench,  common  pleas,  or  exche- 
quer, or  by  the  clerk  of  the  peace  in  the  records  of  the  quarter 
sessions,  of  any  lawful  act;  as  a  statute  or  recognisance  ac- 
knowledged, a  deed  of  bargain  and  sale  of  lands,  Sec 

An  enrolment  of  a  deed,  may  be  either  by  common  law,  or  ac- 
cording to  the  statute :  and  enrolment  of  deeds  ought  to  be  made 
in  parchment,  and  recorded  in  court,  for  perpetuity's  sake.  Trin. 
23  Car.  Pasch.  24  Car.  I.  B.  R.  But  the  enrolling  a  deed  doth 
not  make  it  a  record,  though  it  thereby  becomes  a  deed  recorded  ; 
for  there  is  a  difference  between  matter  of  record,  and  a  thing  re- 
corded to  be  kept  in  memory ;  a  record  being  the  entry  in  parch- 
ment of  judicial  matters  controverted  in  a  court  of  record,  and 
whereof  the  court  takes  notice ;  whereas  an  enrolment  of  a  deed 
is  a  private  act  of  the  parties  concerned,  of  which  the  court  takes 
no  cognisance  at  the  time  of  doing  it,  although  the  court  permits 
it.    2  Lill.  Abr.  69. 

Every  deed,  before  it  is  enrolled,  is  to  be  acknowledged  to  be 
the  deed  of  the  party  before  a  master  of  the  court  of  chancery,  or 
a  judge  of  the  court,  wherein  enrolled  ;  which  is  the  officer's  war- 
rant for  enrolling  of  the  same  :  and  the  enrolment  of  a  deed,  if  it 
be  acknowledged  by  the  grantor,  will  be  good  proof  of  the  deed 
itself  upon  a  trial.  A  deed  may  be  enrolled  without  the  examina- 
tion of  the  party  himself ;  for  it  is  sufficient  if  oath  is  made  of  the 
execution.  If  two  are  parties,  and  the  deed  is  acknowledged  by 
one,  the  other  is  bound  by  it :  and  if  a  man  lives  in  New-York,  ^c. 
and  would  pass  land  in  England,  a  nominal  person  may  be  joined 
with  him  in  the  deed,  who  may  acknowledge  it  here,  and  it  will 
be  binding.     1  Salk.  389. 

If  the  party  dies  before  it  is  enrolled,  it  may  be  enrolled  after- 
wards ;  and  enrolments  of  deeds  operate  by  virtue  of  the  statute 
of  enrolments ;  but  if  livery  and  seisin,  &c.  be  had  before  the  en- 
rolling, it  prevents  the  operation  of  the  enrolment,  and  the  party 
shall  be  in  by  that,  as  the  more  worthy  ceremony  to  pass  estates. 
1  Leon.  5.  2  JYels.  Abr.  1010-  Although  enrolment,  or  matter 
of  record,  shall  not  be  tried  per  pais,  yet  the  time,  when  the  en- 
rolment of  a  deed  was  made,  shall.    2  Lill.  68. 

An  endorsement  on  the  back  of  the  deed  by  the  proper  officer  is 
sufficient  evidence  of  the  enrolment.  Doug.  56.  58.  And  by  stat. 
10  Ann.  c.  18.  where  a  bargain  and  sale  enrolled  shall  be  pleaded 
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with  a  profert,  a  copy  of  the  enrolment  signed  by  the  proper  of- 
ficer, and  proved  on  oath  to  be  a  true  copy,  shall  be  of  the  same 
force  as  the  deed  itself.  See  tit.  Bargain  and  Sate,  Deed,  Convey- 
ance, Annuity. 

Enrolment  is  ordained  in  divers  cases  by  statute  ;  of  bargains 
and  sales  by  stat.  27  Hen.  VIII.  c.  16.  Deeds  in  corporations,  &c. 
stat.  34  &  35  Hen.  VIII.  c.  22.  Of  writings  in  the  counties  of 
Lancaster  and  Chester,  Lfc.  stat.  5  Eliz.  c.  26.  Grants  from  the 
crown  of  felon's  goods,  Etc.  stat.  4  &  5  W.  &  M.  c.  22.  Of  deeds 
and  wills  made  of  lands  of  papists.  See  tit.  Papists,  and  further, 
on  this  subject,  tit.  Registry  of  Deeds. 

INSCRIPTIONES,  Written  instruments  by  which  any  thing 
was  granted.  Blount. 

INSECTATOR,  A  prosecutor  or  adversary  at  law.  Paroch. 
Antiq.  388. 

INSERVIRE,  To  reduce  persons  to  servitude.    Du  Cange. 
INSETENA,  Sax.']    An  inditch.    Ordin.  Romn.  Maris.p.  72. 
INSIDIjE,  The  same  with  vigilia  or  excubitz.    Fleta,  lib,  2, 
cap.  4.  fiar.  3. 

INSIDIATORES  VI ARUM,  Way-layers;  which  words  are 
not  to  be  put  in  indictments,  appeals,  &tc.  by  stat.  4  Hen.  IV.  c.  2. 
And  before  this  statute,  clergy  might  be  denied  felons  charged 
generally  as  insidiatores  viarum,  b*c.  See  stat.  23  Car.  II.  c.  L 
and  tit.  Clergy,  Benefit  of. 

INSIGNIA,  Ensigns  or  arms.    See  Arms  and  Gentility. 

INS1LIUM,  Evil  advice  or  counsel.  Hence  insiliarius,  an  evil 
counsellor.    Sim.  Dunelm. 

INSIMUL  COMPUTASSET,  Is  a  writ  or  action  of  account, 
which  lies  not  for  things  certain,  but  only  for  things  uncertain. 
Bro.  Acco.  81.  Also,  in  assumpsit,  a  count  is  often  added  to  the 
declaration,  called  an  insimul  computasset,  i.  e.  setting  forth  an  ac- 
count stated,  wherein  the  defendant  was  found  indebted  to  the 
plaintiff  in  so  much,  as  a  consideration  for  the  defendant's  promise 
to  pay  the  sum  found  in  arrear.  See  this  Diet.  tit.  Actions,  Plead' 
ing,  Assumpsit. 

INSIMUL  TENUIT,  One  species  of  the  writ  of  formedon 
brought  against  a  stranger  by  a  coparcener  on  the  possession  of  the 
ancestor,  Sec.    See  Formedon. 

INSINUATION,  insinuatio.']  A  creeping  into  a  man's  mind  or 
favour  covertly;  mentioned  in  the  stat.  21  Hen.  VIII.  c.  5.  In- 
sinuation of  a  will  is,  among  the  civilians,  the  first  production  of 
it;  or  leaving  it  in  the  hands  of  the  registrar,  in  order  to  its  probate. 

INSOLVENT.  Till  of  late  the  chancery  would  not  put  out  an 
insolvent  trustee  ;  for  that  he  was  entrusted  by  the  donor ;  an  in- 
solvent person  made  executor  cannot  be  put  out  by  the  ordinary; 
for  he  is  entrusted  by  the  testator.  Comb.  185.  Carth.  457.  But 
chancery  granted  an  injunction  against  him,  not  to  intermeddle 
with  the  assets,  any  further  than  to  satisfy  the  legacy  given  to  him- 
self: for  in  equity  he  is  but  a  trustee  for  the  other  legatees;  (who 
in  this  case  were  infants ;)  and  where  a  trustee  is  insolvent,  the 
court  of  chancery  will  compel  him  to  give  security  before  he  shall 
enter  upon  the  trust.  Carth.  458.  See  tit.  Chancery,  Trustees, 
Bankrupt,  Executor. 

INSOLVENT  DEBTORS,  See  tit.  Debtors,  Execution.  Many 
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acts  have  been  from  time  to  time  made  for  the  relief  of  these ; 
the  last  before  these  leaves  went  through  the  press  was  stat.  34 
Geo.  III.  c.  69.  41  Geo.  III.  (U.  K.)  c.  70.  44  Geo.  III.  c.  108. 
for  debts  not  exceeding  1,500/.  and  future  estate  of  persons  dis- 
charged under  this  act  to  be  liable  for  their  debts ;  45  Geo.  III.  c.  3. 
to  remedy  certain  omissions  of  44  Geo.  III.  c.  108.  by  which  per- 
sons actually  in  custody  of  the  12th  of  February,  1794,  and  whose 
whole  debts  did  not  exceed  the  sum  of  1,000/.  were  released,  on 
making  affidavit  of  the  surrender  of  all  their  estate  and  effects,  and 
signing  a  schedule  thereof,  delivered  to  the  clerk  of  the  peace 
at  the  sessions  next  following  their  respective  notices,  of  their 
name,  trade,  and  two  last  places  of  abode,  (if  so  many,)  which  were 
to  be  given  in  the  London  Gazette,  and  in  the  county  newspaper 
nearest  to  the  gaol  where  confined,  (if  out  of  London  or  the  bills  of 
mortality,)  three  times ;  the  first  notice  to  be  at  least  twenty-one 
days  before  the  said  sessions.  The  estate  and-  effects  of  dischar- 
ged debtors  are  vested  in  the  clerk  of  the  peace,  who  is  directed  by 
the  statute  to  assign  the  same  to  such  creditors  as  the  court  shall 
direct ;  when  the  assignees  are  to  use  their  best  endeavours  to 
receive  and  collect  the  estate  and  effects  of  every  such  debtor, 
and  with  all  convenient  speed  make  sale  thereof;  and  if  the  debtor 
be  interested  in,  or  entitled  to,  any  real  estate,  either  estates-tail, 
or  in  possession,  reversion,  or  expectancy,  the  same  to  be  sold  by 
public  auction  within  two  months  after  the  assignment,  being  first 
advertised  in  the  Gazette,  some  daiiy  paper,  or  country  paper,  if 
out  of  the  bills  of  mortality,  thirty  days  previous  to  such  sale ;  and, 
at  the  end  of  three  months  after  such  assignment,  an  equal  divi- 
dend of  the  debtor's  effects  was  ordered  to  be  made,  and,  if  a  sur- 
plus, the  same  to  be  paid  to  the  debtor.  Mortgages  to  take  place 
of  claims  of  an  inferior  nature-  Prisoners  not  to  be  discharged 
of  debts  subsequent  to  February  12,  1794.  Attorneys,  or  ser- 
vants, imprisoned  for  embezzling  money  received  for  their  em- 
ployers., or  any  persons  who  have  obtained  money,  or  bills  of  ex- 
change, under  false  pretences,  or  removed  goods  to  defraud  land- 
lords, or  fraudulently  assigned  their  effects,  are  excluded  from  the 
benefit  of  the  statute.  Prisoners  in  custody  for  fees,  on  contempt 
for  not  obeying  awards,  not  paying  costs,  or  on  excom.  ca/i.,  to  be 
discharged  ;  but  the  statute  does  not  extend  to  debtors  to  the  crown 
or  revenue  ;  20/.  per  cent,  to  be  allowed  as  a  reward  for  discover- 
ing any  part  of  a  debtor's  estate  not  comprised  in  the  schedule  ; 
and  the  discharge  of  fraudulent  debtors  to  be*void.  Perjury  of 
prisoners  to  be  punishable  as  in  other  cases  of  perjury. 
INSPECTION,  See  Age,  Infancy,  Trial. 

Trial  by  inspection,  or  examination,  is  when,  for  the  greater  ex- 
pedition of  a  cause,  in  some  point  or  issue,  being  either  the  prin- 
cipal question,  or  arising  collaterally  out  of  it,  but  being  evidently 
the  object  of  sense,  the  judges  of  the  court,  upon  the  testimony 
of  their  own  senses.,  decide  the  point  in  dispute.  See  3  Comm.  331. 

INSPEXIMUS,  A  word  used  in  letters  patent  giving  name 
to  them,  being  the  same  with  exemplification,  and  ca  lied  ins/iexi- 
mus,  because  it  begins,  Rex  omnibus,  ifc.  Ins/iex;  mus  irrotula- 
mentum  quarand\  literal,  /latent*,  &C. 

INSTALMENT.  A  settlement,  establishing,  or  sure  placing 
in ;  as  instalment  into  dignities,  &c.    See  stat.  20  Car.  II.  c.  2. 
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In  ecclesiastical  promotions,  where  the  freehold  passes  to  the 
persons  promoted,  corporal  possession  is  required,  to  vest  the  pro- 
perty completely  in  the  new  proprietor  ;  who,  according  to  the  dis- 
tinction of  the  canonists,  acquires  the  jus  ad  rem,  or  inchoate  and 
imperfect  right,  by  nomination  and  institution  ;  but  not  the  jus  in 
re,  or  complete  and  full  right,  unless  by  corporal  possession. 
Therefore  in  dignities  possession  is  given  by  instalment ;  in  rec- 
tories and  vicarages  by  induction,  without  which  no  temporal  rights 
accrue  to  the  minister,  though  every  ecclesiastical  power  is  vested 
in  him  by  institution.    2  Com.  312. 

Instalment  signifies  also  either  the  payment,  or  the  time  ap- 
pointed for  payment,  of  different  portions  of  a  sum  of  money; 
which,  by  agreement  of  the  parties,  instead  of  being  payable  in 
the  gross,  at  one  time,  is  to  be  paid  in  parts,  at  certain  stated 
times  ;  such  as  are  frequently  specified  in  conditions  to  bonds, 
Sec.  or  defeasances,  or  warrants  of  attorney  to  confess  judgments. 

INSTANCE,  Is  that  which  may  be  insisted  in,  at  one  diet  or 
course  of  probation.    Scotch  Diet. 

INSTANT,  Lat.  instans,  instanter7\  An  indivisible  moment  of 
time  ;  which,  though  it  cannot  be  actually  divided,  yet  in  intend- 
ment of  law  it  may,  and  be  applied  to  several  purposes  :  he  who 
lays  violent  hands  upon  himself  commits  no  felony  till  he  is  dead, 
and  when  dead  he  is  not  in  being  so  as, to  be  termed  a  felon  ;  but 
he  is  so  adjudged  in  law,  eo  instante,  at  the  very  instant  of  this 
fact  done.  See  tit.  Forfeiture.  And  there  are  many  other  like 
cases  where  the  instant  of  time  that  is  not  divisible  in  nature,  in 
the  consideration  of  the  mind  is  divided.  Plowd.  258.  b.  and  vide 
Co.  Litt.  185.  b.     Vin.  Abr.  tit.  Instant,  A.  pi.  2. 

An  instant  is  not  to  be  considered  in  law,  as  in  logic,  as  a  point 
of  time,  and  no  parcel  of  time;  but  in  our  law,  things  which  are 
to  be  done  in  an  instant,  have  in  consideration  of  law  a  priority  of 
time  in  them.  Vide  Co.  Litt.  and  Plowd.  as  cited  before.  And 
in  several  cases,  a  difference  is  allowed  in  our  law  in  an  instant,  as 
per  mortem  et  post  mortem,  life.    See  Show  415. 

INSTANTER,  Lat.~]  Instantly  or  presently.    Lata  Lat.  Diet. 

Trial  shall  be  had  instanter  where  a  prisoner  between  attainder 
and  execution  pleads  that  he  is  not  the  same  that  was  attainted.  In 
such  a  case,  a  jury  is  to  be  empannelled  to  try  this  collateral  issue, 
viz.  the  identity  of  his  person,  and  in  such  collateral  issue,  the 
trial  shall  be  instanter.  See  Staundf.  P.  C.  163.  Co.  Litt.  157. 
3  Burr.  1809 — 18  T2.  where  an  issue  on  the  identity  of  the  person 
was  joined,  and  the  several  points  following  were  determined. 
1st.  It  is  to  be  tried  instanter,  unless  the  court  (upon  circum- 
stances) give  time  ;  2dly.  The  award  of  the  execution  is  to  be  by 
the  second  judge,  if  the  sentence  before  pronounced  was  for  fe- 
lony ;  3dly.  The  defendant  is  not  entitled  to  a  copy  of  the  record; 
4thly.  The  court  will  not  name  the  day  of  execution,  but  leave  it 
to  the  sheriff.  See  also  this  Diet.  tit.  Execution  of  Criminals,  In- 
quisition. 

INSTAURUM,  Is  used  in  ancient  deeds  for  a  stock  of  cattle; 
tlaurum  and  instauramentum  signify  young  beasts,  store  or  breed, 
Mon.  Angl.  torn.  \.fi.  548.  Instaurum  was  commonly  taken  for  the 
whole  stock  upon  a  farm,  as  cattle,  wagons,  ploughs,  and  all  other 
implements  of  husbandry.    Fleta>  lib,  2.  cap.  72.  Instaurum  eccle- 
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»z'<£  is  applied  to  the  books,  vestments,  and  all  other  utensils  belong- 
ing to  a  church     Synod.  Exet.  ann.  1287. 

INST1RPARE,  To  plant  or  establish.    Bromfit.  935. 

INSTITUTION,  institution]  Is  when  the  bishop  says  to  a  clerk, 
who  is  presented  to  a  church  living,  instituo  te  rectorem  talis  eccle- 
sia,  cum  curd,  animarum,  et  accifie  curam  tuam  et  meam;  or  it  is  a 
faculty  made  by  the  ordinary,  whereby  a  parson  is  approved  to  be 
inducted  to  a  rectory  or  parsonage.  If  the  bishop  upon  examina- 
tion finds  the  clerk  presented  capable  of  the  benefice,  he  admits 
and  institutes  him  ;  and  institution  may  be  granted  either  by  the 
bishop  under  his  episcopal  seal,  or  it  may  be  done  by  the  bishop's 
vicar-general,  chancellor  or  commissary ;  and  if  granted  by  the 
vicar-general,  or  any  other  substitute,  their  acts  are  taken  to  be 
the  acts  of  the  bishop ;  also  the  instrument  or  letters  testimonial 
of  institution  may  be  granted  by  the  bishop,  though  he  is  not  in 
his  diocese ;  to  which  some  witnesses  should  subscribe  their 
names.  1  Inst.  344.  The  bishop  by  institution  transfers  the  cure 
of  souls  to  the  clerk  ;  and  if  he  refuseth  to  grant  institution,  the 
party  may  have  his  remedy  in  the  court  of  audience  of  the  arch- 
bishop, by  duplex  querela,  izfc;  for  institution  is  properly  cogni- 
sable in  the  ecclesiastical  court ;  where  institution  is  granted,  and 
suspected  to  be  void  for  want  of  title  in  the  patron,  &c.  a  super- 
institution  hath  been  sometimes  granted  to  another  to  try  the  title 
of  the  present  incumbent  by  ejectment.  2  Roll.  Abr.  220.  4  Rep. 
79. 

Taking  a  reward  for  institution  incurs  a  forfeiture  of  double 
value  of  one  year's  profit  of  the  benefice,  and  makes  the  living 
void.  Stat.  31  Eliz.c.  6.  On  institution  the  clerk  hath  aright  to 
enter  on  the  parsonage  house  and  glebe,  and  take  the  tithes  ;  but 
he  cannot  grant,  let,  or  do  any  act  to  charge  them,  till  he  is  in- 
ducted into  the  living  ;  he  is  complete  parson,  as  to  the  spiritualty, 
by  institution  ;  but  not  as  to  the  temporally,  &c.  By  the  institu- 
tion he  is  only  admitted  ad  officium,  to  pray  and  preach,  and  is  not 
entitled  ad  benejicium,  until  formal  induction.  Ploivd.  528.  See 
Instalment.  The  church  is  fuli  by  institution  against  all  common 
persons,  so  that  if  another  person  be  afterwards  inducted,  it  is 
void,  and  he  hath  but  a  mere  possession ;  but  a  church  is  not  full 
against  the  king  till  induction.  2  List.  358.  1  Roll.  Rep.  151. 
When  a  bishop  hath  given  institution  to  a  clerk,  he  issues  his 
mandate  for  induction ;  and  if  the  archbishop  should  inhibit  the 
archdeacon  to  induct  the  clerk  thus  instituted,  he  may  do  it  not- 
withstanding. The  first  beginning  of  institutions  to  benefices  was 
in  a  national  synod  held  at  Westminster,  anno  1124.  For  patrons 
did  originally  fill  all  churches  by  collation  and  livery,  till  this  power 
was  taken  from  them  by  canons.  Selden's  Hist,  of  Tithes,  cap. 
6.  Sc  9.  p.  375.     See  further,  tit.  Parson,  Advoivson,  Simony,  isfc. 

INSTRUMENTS,  In  a  process,  are  writs,  testimonies,  oaths 
of  parties,  witnesses,  &c.    Scotch  Diet. 

INSTRUMENT  OF  PREMONITION,  Is  an  instrument  taken 
by  the  grantor  of  the  wadset,  when  he  uses  an  order  of  redemp- 
tion.    Scotch  Diet. 

INSTRUMENT  OF  RESIGNATION,  Is  an  instrument  taken 
by  the  person  in  whose  favour  the  resignation  is  made.  Scotch 
Diet. 
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INSUCKEN  MULTURES,  Is  the-  quantity  of  corn  paid  by 
those  who  are  thirled  to  a  mill.    Scotch  Diet. 

INfSUPER,  Is  used  by  auditors  in  their  accounts  in  the  exche- 
quer ;  as  when  so  much  is  charged  upon  a  person  as  due  on  his 
account',  they  say  so  much  remains  insufier  to  such  an  accountant. 
See  tit.  Accounts  Public. 

INSURANCE  or  ASSURANCE. 

A  security  given,  in  consideration  of  a  sum  of  money  paid  in 
hand  of  so  much  per  cent,  to  an  assurer  or  insurer,  to  indemnify 
the  insured  from  such  losses  as  shall  be  specified  in  the  policy,  or 
instrument  of  assurance,  subscribed  by  the  insurer  or  insurers  for 
that  purpose.  Diet.  Tr.  and  Com.  135.  Sdvanfs  Diet .  Xit.  Assu- 
rance £y  Police  d*  Assurance. 

It  has  been  conceived,  from  a  passage  in  Suetonius,  that  Claudius 
Ctesar  was  the  first  who  invented  this  custom  of  assurance  ;  but, 
with  greater  probability,  Savary,  in  his  Dictionaire  de  Commerce, 
tit.  Assurance,  thinks  this  custom  was  first  introduced  by  the  Jenvs 
in  the  year  1182  ;  but  whoever  was  the  first  contriver  or  original 
inventor  of  this  useful  branch  of  business,  it  has  been  many  ages 
practised  in  this  kingdom,  and  is  supposed  to  have  been  introdu- 
ced here  by  some  Italians  from  Lombardy,  who  at  the  same  time 
eame  to  settle  at  Antwerp,  and  among  us ;  and  this  being  prior  to 
the  building  of  the  Royal  Exchange,  they  used  to  meet  in  a  place 
where  Lombard-street  now  is,  at  a  house  they  had  called  the  Pawn 
House,  or  Lombard,  for  transacting  business  ;  and  as  they  were 
then  the  sole  negotiators  in  insurance,  the  policies  made  by  others 
in  after-times  had  a  clause  inserted,  that  those  latter  ones  should 
have  as  much .  force  and  effect  as  those  formerly  made  in  Lom- 
bard-street. 

This  latter  opinion  is  adopted  by  Mr.  Park,  in  his  System  of 
the  Law  of  Marine  Insurances,"  isfc.  a  book  long  wanted  by  the 
profession,  and  containing  information  the  most  necessary  to  the 
commercial  part  of  the  community.  It  is  founded  almost  solely 
on  the  decisions  of  the  late  venerable  Chief  Justice  Mansfield;  a 
name  that  will  ever  be  inestimably  dear  to  all  lovers  of  eqidty,  and 
to  none  more  than  to  the  merchants  of  London. 

From  Mr.  Park's  excellent  digest  of  the  law  on  this  subject, 
(5th  edit.  1802,)  the  following  abridgment  has  been  compiled. 

Varying  a  little  from  the  order  in  which  Mr.  Park  has  disposed 
his  matter,  the  subject  may,  for  our  present  purpose,  be  aptly  di- 
vided as  follows  : 

I.  Of  MARINE  INSURANCES.    First,  considering, 

1.  The  Policy,  its  JVature. 

2.  The  Construction  to  be  put  on  it. 

3.  Warranties  in  Policies. 

4.  The  Proceedings  on  Policies. 

5.  Of  Reassurances  and  Double  Insurances. 

II.  Of  Losses  under  such  Policies. 
I.  Of  total  Losses,  by  Peril  of  the  Sea. 
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2.  By  Capture. 

3.  Detention. 

4.  Barratry. 

5.  Of  general  or  gross  Average;  Average  or  partial  Loss}  and 

Adjustment  and  Stranding. 

6.  Of  Salvage. 

7.  Of  Abandonment. 

III.  Of  Fraud,  Illegality,  or  Irregularity  ;  which  either 

vitiate  the  Policy,  or  prevent  a  Recovery,  though  a  Less 
happen. 

\.  Of  direct  Fraud  in  Policies. 

2.  Of  changing  the  Ship. 

3.  Deviation  in  the  Voyage. 

4.  Seaworthiness. 

5.  Of  Wager  Policies  and  Valued  Policies: 

6.  Of  illegal  Voyages  and  Enemies'  Ships,  12c. 

7.  Of  prohibited  Goods. 

8.  Of  the  Return  of  Premium;  in  Cases  of  void  or  fraudulent 

Policies. 

IV.  Of  Bottomry  and  Respondentia. 
V.  Of  INSURANCES  cn  LIVES. 

VI.  Of  INSURANCES  against  FIRE. 

Previous  to  entering  into  this  detail,  it  may  be  proper  to  say  a 
few  words  as  to  who  may  be  insurers  or  underwriters,  and  what 
property  may  in  general  be  insured. 

At  common  law,  and  by  the  usage  of  merchants,  any  person 
whatever  might  be  an  insurer ;  but  this  having  led  to  dangerous 
confidence  on  the  one  hand,  and  unprincipled  fraud  on  the  other, 
the  stat.  6  Geo.  I.  c.  18.  was  passed,  authorizing  his  majesty  to 
grant  charters  to  the  Royal  Exchange  Assurance  Company,  and  the 
London  Assurance  Company;  and  which  statute  prohibited  any 
other  society  or  partnership  from  underwriting  policies  of  insu- 
rance. Policies,  therefore,  are  now  either  underwritten  by  those 
companies,  or  individual  underwriters ;  a  policy  subscribed  by  any 
society  or  partnership  being  absolutely  void.    Park,  5.  9. 

A  company  of  ship-owners  engaged  to  insure  each  other's  ships, 
and  covenanted  severally,  and  not  jointly,  to  pay  a  certain  sum  in 
case  of  loss,  in  proportion  to  their  respective  shares,  but  in  case 
of  the  insolvency  of  any  one  of  the  members,  all  the  others  were 
to  be  responsible  ;  held,  that  this  contract  was  void  by  the  stat.  6 
Geo.  I.  c.  18.  §  12.    Lees  v.  Smith,  7  Term  Rep.  338. 

If  the  credit  of  any  company  (except  the  Royal  Exchange  As- 
surance Company  and  the  London  Assurance  Company)  be  in  any 
event  pledged  in  a  contract  of  insurance,  the  contract  is  void  by 
that  statute.    Ib.  341. 

The  most  frequent  subjects  of  insurance  are,  1st.  Ships,  goods, 
merchandises,  the  freight  or  hire  of  ships ;  2d.  Houses,  ware- 
houses, and  the  goods  in  them,  from  danger  by  fire;  and,  Sdly. 
Lives  j  (of  the  two  latter,  see  post,  V.  VI.)    Bottomry  and  Re- 
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sfiondentia  are  also  particular  species  of  property  which  may  be 
insured,  but  which  must  be  particularly  expressed  in  the  policy ; 
3  Burr.  1394.  1  Black.  Refi.  405.  unless  by  the  usage  of  the  trade 
it  is  understood.  Park,  11.  See  post,  IV.  And  the  lien  of  a 
factor  upon  goods  is  included  in  the  term  goods.  1  Burr,  489. 
Insurance  on  seamen's  wages  is  prohibited.  Park,  12.  A  go- 
vernorof  a  fort  may  insure  it  against  the  attacks  of  an  enemy.  3 
Burr.  1905.  Insurance  on  enemy's  property  is  now  prohibited  by 
stat.  33  Geo.  III.  c.  27.  §4.    See  post,  III.  5.  7. 

A  trustee  or  consignee  may  insure  in  their  own  names,  &c. 
while  the  ships,  Sec.  are  in  transitu  to  this  country.  Crawford  v. 
Hunter,  8  Term  Rep.  13. 

So  may  a  prize  agent.  Ib. 

So  may  the  captors  of  a  ship  seized  as  prize.  Boehm  v.  Bell, 
Ib.  154. 

If  the  name  of  the  broker,  effecting  the  policy  of  insurance,  be 
inserted  in  the  policy  as  agent  generally,  without  saying  for  whom, 
it  is  a  sufficient  compliance  with  the  28  Geo.  III.  c.  56.  Bell  v. 
Gilson,  1  Bos.  &  Pull.  345. 

So  it  is  if  his  name  be  inserted  in  the  policies,  though  not  as 
agent.    De  Vignier  v.  Sivanso?i,  1  Bos.  ^  Pull.  346,  n.  b. 

But  a  party  cannot  insure  a  hope  or  expectation,  not  having  any 
interest  in  the  subject  insured.  Camden  v.  Anderson,  5  Term 
Rep.  7 09. 

The  profits  of  a  cargo  of  goods  may  be  insured.  Grant  v.  Par- 
kinson, cited  in  6  Term  Rep.  483.^ 

A  sailor  cannot  insure  either  his  wages,  or  any  thing  that  he  is 
to  receive  at  the  end  of  the  voyage  in  lieu  of  wages,  e.  g.  slaves. 
Webster  v.  De  Tastet,  7  Term  Refi.  157. 

Nor  can  he  recover  the  value  of  such  thing  in  an  action  against 
his  agent  for  negligence  in  not  procuring  such  insurance.  Ib. 

I.  1.  Policij  is  the  name  given  to  the  instrument  by  which  the 
contract  of  indemnity  is  effected  between  the  insurer  and  the  in- 
sured ;  and  it  is  not,  like  most  contracts,  signed  by  both  parties, 
but  only  by  the  insurer,  [the  party  who  takes  on  him  the  risk,] 
who,  on  that  account,  it  seems,  is  called  the  underwriter.  Of  po- 
licies there  are  two  kinds,  valued  and  open;  the  difference  is,  that 
in  the  former,  property  insured  is  valued  at  prime  cost  at  the  time 
of  effecting  the  policy ;  in  the  latter,  the  value  is  not  mentioned. 
In  the  case  of  an  open  policy,  the  real  value  must  be  proved ;  in 
the  other,  it  is  agreed,  and  it  is  just  as  if  the  parties  had  admitted 
it  at  the  trial.    2  Burr.  1117. 

They  are  only  simple  contracts,  but  of  great  credit,  and  ought 
not  to  be  altered,  when  once  they  are  signed ;  unless  there  be 
some  written  document  to  show  that  the  meaning  of  the  parties 
was  mistaken,  or  unless  they  be  altered  by  consent.  1  Vez.  317. 
I  Atk.  545.    Salk.  444. 

A  policy  is  a  species  of  property  for  which  trover  will  lie  at  the 
instance  of  the  insured,  if  it  be  wrongfully  withheld  from  him. 
Park,  4. 

The  form  of  the  policy  now  used,  is  two  hundred  years  old,  and 
is  very  irregular  and  confused,  and  often  ambiguous.  It  is  partly 
printed,  to  serve  for  general  purposes  common  to  all  policies,  and 
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partly  written,  for  the  purpose  of  inserting  the  names  of  the  par- 
ties, and  to  express  their  meaning ;  and  the  written  clauses  shall 
accordingly  control  the  printed  words.  See  3  Burr.  1555.  Parkt 
5.  15. 

There  are  nine  requisites  of  a  policy.  First,  The  name  of  the 
person  insured.  It  was  formerly  much  the  practice  to  effect  poli- 
cies of  insurance  in  blank,  without  naming  the  persons  on  whose 
account  they  were  made.  This  was  found  both  mischievous  and  in- 
convenient :  to  remedy  which,  the  stat.  25  Geo.  III.  c.  44.  direct- 
ed the  name  of  all  persons  interested,  or  if  they  resided  abroad, 
the  name  of  their  agents  in  this  kingdom  to  be  inserted  in  the  poli- 
cy. The  provisions  of  this  act,  however,  not  being  without  their 
attendant  evils,  (see  1  Term  Reft.  313.  464.)  it  was  repealed  by 
stat.  28  Geo.  III.  c.  56.  which  enacts,  that  it  shall  not  be  lawful  for 
any  person  to  make  assurance  on  ships  or  goods,  without  inserting 
the  name  or  firm  of  one  or  more  of  the  parties  interested  ;  or  the 
name  or  firm  of  the  consignor  or  consignee;  or,  of  the  person 
receiving  the  order  for,  or  effecting,  the  policy  ;  or,  of  the  person 
giving  directions  to  effect  the  same.  All  policies  without  one  or 
other  of  these  requisites  to  be  null  and  void. 

Secondly,  The  names  of  the  ship  and  master ;  unless  the  insu- 
rance be  general,  on  any  ship  or  ships.    Park,  19. 

Thirdly,  Whether  the  insurance  be  made  on  ships,  goods,  or 
merchandises.  We  may  here  observe,  that  a  policy  on  goods  gene- 
rally does  not  include  goods  lashed  on  deck,  the  captain*s  clothes, 
or  the  ship's  provisions.  Park,  21.  But  a  policy  on  the  ship  and 
furniture  includes  provisions  sent  out  in  a  ship  for  the  use  of  the 
crew.    4  Term  Rep.  206.    See  post,  II.  1.  5. 

Fourthly,  The  name  of  the  place  at  which  the  goods  are  laden, 
and  to  which  they  are  bound.    A  policy,  therefore,  from  London 

to   ,  is  void.    Moll.  b.  2.  c.  7.  §  14.    It  is  also  usual  to  state 

at  what  ports  or  places  the  ship  may  touch  or  stay  j  to  avoid  ques- 
tions on  deviation.  Park,  22. 

Fifthly,  The  time  when  the  risk  commences,  and  when  it  ends. 
On  the  goods  it  usually  begins  from  the  lading  on  board  the  ship, 
and  continues  till  they  are  safely  landed ;  on  the  ship,  from  her 
beginning  to  lade  at  A.  and  continues  till  she  arrive  at  the  port  of 
destination,  and  be  there  moored  in  safety  twenty-four  hours.  See 
post,  II. 

Sixthly,  The  various  perils  against  which  the  underwriter  in- 
sures. The  words  now  used  in  policies  are  so  comprehensive,  that 
there  is  scarcely  any  event  unprovided  for.  The  insurer  under- 
takes to  bear  "  all  perils  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments  of 
kings,  princes,  and  people  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners  ;  and  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises,  and  ship,  or 
any  part  thereof." 

The  policy  is  frequently  made  with  the  words  lost  or  not  lost  in  it ; 
which  are  peculiar  to  English  policies,  and  add  greatly  to  the  risk ; 
as  though  the  ship  be  lost  at  the  time  of  the  insurance  made,  the. 

Vor,.'  III.  3  N 


466 


INSURANCE  I.  2. 


underwriter  is  liable,  if  there  be  no  fraud.  Park,  24.  See  5  Burr. 
2083. 

Seventhly,  The  firemium  or  consideration  for  the  risk,  which  is 
always  expressed  in  the  policy  to  be  received  at  the  time  of  un- 
derwriting ;  but  policies  in  general  are  effected  by  the  intervention 
of  a  broker,  between  whom  and  the  insurers  open  accounts  are 
kept  by  the  usage  of  trade  ;  and  who  are,  therefore,  it  seems,  lia- 
able,  in  an  action,  to  the  insurers,  notwithstanding  such  admis- 
sion by  the  words  of  the  policy.  Park,  26.  But  see  Edgar  and 
another,  Assignees  of  Cardon,  a  Bankrupt,  v.  Fowler,  3  East,  222. 

Eighthly,  The  day,  month,  and  year  on  which  the  policy  was 
executed. 

Ninthly,  The  policy  must  be  duly  stamped,  -viz.  on  a  policy  for 
1 ,000/.  and  under,  with  a  6s.  stamp,  and  above  that  sum  with  a  stamp 
of  1  Is.  See  35  Geo.  III.  c.  63.  §  1  to  16.  and  44  Geo.  III.  c.  98.  in- 
creasing  stamp  duty  on  policies. 

By  stat.  1 1  Geo.  I.  c.  30.  when  an  insurance  is  made,  a  poli- 
cy must  be  made  out  within  three  days  under  a  penalty  of  100/.; 
and  by  the  same  statute,  promissory  notes  for  insurances  are  void. 

It  is  stated  above,  that  policies  are  generally  effected  by  the  in- 
tervention of  a  broker,  and  that  the  name  of  the  agent  of  an  insurer 
residing  abroad  must  be  mentioned  in  the  policy.  It  seems,  there- 
fore, the  proper  place  here  to  mention,  that  such  agent  or  corres- 
pondent is  liable  to  an  action  for  not  insuring,  which  is  to  be  tried 
on  the  same  principles  as  an  action  on  a  policy ;  and  the  defend- 
ant is  entitled  to  every  benefit  of  which  the  underwriter  might 
take  advantage.  The  whole  law  on  this  subject  is  laid  down  in 
Smith  v.  Lascelles,  where  Buller,  J.  mentioned  three  instances  in 
which  such  order  to  insure  must  be  obeyed:  1.  Where  a  mer- 
chant abroad  has  effects  in  the  hands  of  his  correspondent  here ; 
2.  Where,  though  the  merchant  has  no  effects  in  the  hands  of  his 
correspondent,  yet  the  course  of  dealing  has  been 'such,  that  the 
one  has  been  used  to  send  orders  for  insurance,  and  the  other  to 
comply  with  them  ;  3.  If  the  merchant  abroad  send  bills  of  lading 
to  his  correspondents  here,  and  ingrafts  on  them  an  order  to  insure, 
as  the  implied  condition  on  which  the  bills  of  lading  shall  be  ac- 
cepted.   2  Term  JRe/i.  187.  and  note. 

2.  A  policy  being  considered  as  a  simple  contract  of  indemnity, 
must  always  be  construed,  as  nearly  as  possible,  according  to  the 
intention  of  the  contracting  parties,  and  not  according  to  the  strict 
meaning  of  the  words.  And,  in  questions  on  such  construction, 
no  rule  has  been  more  frequently  followed,  than  the  usage  of  trade, 
with  respect  to  the  voyage  insured.  1  Burr.  347,  348.  See  also 
2  Salk.  443.  445.    2  Str.  1265.  and  post,  III.  3. 

A  policy  on  a  ship  generally  from  A.  to  B.  was  construed  to 
mean  till  the  ship  was  unladen.  Skinn.  243.  But  if  it  contain 
the  usual  words  till  moored  t-zventy-four  hours  in  safety,  the  insurers 
shall  be  answerable  for  no  loss,  that  does  not  actually  happen  be- 
fore the  expiration  of  the  time.  Even  though  the  loss  was  occa- 
sioned by  an  act  (of  barratry  by  the  master)  committed  during  the 
voyage  insured.    1  Term  Rep.  252. 

Under  a  policy  containing  those  words,  the  underwriters  were 
held  liable  for  a  subsequent  loss  ;  because  the  captain,  the  very 
day  on  which  the  ship  arrived  at  her  moorings,  was  served  with 
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an  order  from  government  to  return  in  order  to  perform  quaran- 
tine ;  and  therefore  the  ship  could  not  be  said  to  have  moored 
twenty -four  hours  in  safety,  although  she  did  not  go  back  for  some 
days.    2  Stra.  1243. 

In  a  policy  upon  freight,  if  an  accident  prevent  the  ship  from 
sailing,  the  insured  cannot  recover  the  freight,  which  he  would 
have  earned  if  she  had  completed  her  voyage.  2  Stra.  1251. 
But  if  the  policy  be  a  valued  policy,  and  part  of  the  cargo  be  on 
board,  when  such  accident  happens,  the  insured  may  recover  to 
the  whole  amount.  3  Term  Reft.  362. 

When  an  insurance  is  at  and  from  any  place,  the  ship  is  pro- 
tected, from  her  first  arrival  during  her  preparation  for  the 
voyage  ;  but  if  all  thoughts  of  the  voyage  be  laid  aside,  the  insurer 
is  discharged.  1  Atk.  548.  2  Atk.  359.  and  see  1  Black.  Reji. 
417,  418. 

The  great  and  leading  cases  on  questions  of  construction  are 
two,  Tiernay  v.  Etherington,  and  Belly  v.  Royal  Exchange  Company. 
See  1  Burr.  341.  348.  In  these  cases,  the  principles  to  be  observed 
in  the  construction  of  policies  are  fully  considered  ;  and  in  the  lat- 
ter of  them,  Lord  Mansfield  observed,  that  "  the  insurer,  at  the 
time  of  underwriting,  has-  under  his  consideration  the  nature  of 
the  voyage,  and  the  usual  manner  of  doing  it  ;  and  what  is  usually 
done  by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is  understood 
to  be  referred  to  by  every  policy."  The  same  principles  were  ad- 
hered to  in  a  subsequent  case,  where  the  same  learned  judge  re- 
marked, that  every  underwriter  is  presumed  to  be  acquainted  with 
the  practice  of  the  trade  he  insures ;  and  if  he  does  not  know  it, 
he  ought  to  inform  himself.  Dougl.  510 — 513.  So  in  the  con- 
struction of  a  policy  upon  time,  the  same  liberality  prevails  as  in 
other  cases  ';  and  an  attention  to  the  meaning  of  the  contracting  par- 
ties has  always  been  paid.    Dougl.  527 — 531. 

The  usage  of  trade  with  respect  to  East-India  voyages,  has 
been  more  notorious  than  in  any  other,  the  question  having  more 
frequently  occurred.  The  charter-parties  of  the  India  company 
give  leave  to  prolong  the  ship's  stay  in  India  for  a  year,  and  it  is 
common  by  a  new  agreement  to  detain  her  a  year  longer.  The 
words  of  the  policy  too  are  very  general,  without  limitation  of 
time  or  place.  These  charter-parties  are  so  notorious,  and  the 
course  of  the  trade  is  so  well  known,  that  the  underwriter  is  al- 
ways liable  for  any  intermediate  voyage,  upon  which  the  ship 
might  be  sent  while  in  India,  though  not  expressly  mentioned  in 
the  policy.  These  principles  were  fully  laid  down  and  settled  in 
the  nine  causes  tried  upon  the  ship  Winchelsea,  East  Indiaman; 
the  nine  verdicts  in  which  were  ultimately  uniform,  for  the  plain- 
tiffs, the  insured,  against  the  underwriters.  3  Burr.  1707.  et  seq. 
They  have  been  since  recognised  and  allowed  in  subsequent  cases. 
See  Park,  49.  51. 

However,  the  parties  may,  by  their  own  agreement,  prevent 
such  latitude  of  construction  ;  nor  need  this  be  done  by  express 
words  of  exclusion  ;  "but  if,  from  the  terms  used,  it  can  be  collect- 
ed that  the  parties  meant  so,  that  construction  shall  prevail. 
Dougl.  27.  And  the  equitable  principles  of  construction  shall 
never  be  carried  so  far  as  that  when  a  man  has  insured  one  spe- 
cies of  property,  he  shall  recover  a  damage  which  he  has  suffered 
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toy  the  loss  of  a  different  species.  Thus,  one  who  has  insured  a 
cargo  of  goods  cannot,  under  that  insurance,  recover  the  freight 
paid  for  the  carriage  ;  nor  can  an  owner  who  insures  the  shifi  merely? 
demand  satisfaction  for  the  loss  of  merchandise  laden  thereon, 
or  extraordinary  wages  paid  to  seamen,  or  the  value  of  provisions 
by  reason  of  detention  of  the  ship  at  any  port.  Parky  52 — 61.  See 
also  1  Term  Reft.  127.  130.  and  ftost,  II. 

Insurances  on  goods  from  A.  B.  "until  they  should  be  there 
discharged  and  safely  landed,"  on  their  arrival  at  B.  the  merchant 
to  whom  the  goods  belonged  employed  and  paid  a  public  lighterjto 
land  them,  and  the  goods  being  damaged  in  the  lighter  without 
negligence,  the  underwriters  were  held  liable  for  the  loss.  Hurry 
V.  the  Royal  Exch.  Ass.  Comfi.  2  Bos.  &  Pull.  430. 

S.  P.  Rucker  v.  London  Ass.  Com  ft.  June  8,  17 84,  coram  Buller,!. 
432.  n. 

Polices  of  insurance  are  to  be  construed  by  the  same  rules 
as  other  instruments,  unless  where,  by  the  known  usage  of  trade, 
or  the  like,  certain  words  have  acquired  a  peculiar  sense  distinct 
from  their  ordinary  and  popular  sense.  Robertson  v.  French,  4 
East,  410. 

A  policy  on  a  foreign  ship  must  be  understood  as  containing  an 
exception  of  all  captures  made  by  the  authority  of  our  own  go- 
vernment.    Kellner  v.  Le  Mesurier,  4  East,  396. 

Every  insurance  on  alien  property  by  a  British  subject  must  be 
understood  with  this  implied  exception,  that  it  shall  not  extend  to 
cover  any  loss  happening  during  the  existence  of  hostilities  be- 
tween the  respective  countries  of  the  assured  and  assurer.  Bran- 
don v.  Curling,   4  East,  410. 

3.  A  warranty,  in  a  policy  of  insurance,  is  a  condition,  or  a  con- 
tingency, that  a  certain  thing  shall  be  done  or  happen,  and  unless 
that  is  performed,  there  is  no  valid  contract.  1  Term  Reft.  345. 
It  is  immaterial  for  what  end,  if  any,  the  warranty  is  inserted  in  the 
contract;  but,  being  inserted,  it  becomes  a  binding  condition  upon 
the  insured,  and  he  must  show  a  literal  compliance  with  it.  Park, 
318.  Soon  the  contrary,  warranties  shall  be  strictly  construed  in 
favour  of  the  insured.  As  where  a  ship  is  warranted  well  on  any 
day  certain,  though  she  be  lost  by  eight  in  the  morning  of  the  day 
when  the  policy  was  effected  at  noon,  the  underwriter  shall  be  liable. 
3  Term  Reft.  360.  It  is  no  matter  whether  the  loss  happened  in 
consequence  of  the  breach  of  warranty  or  not,  for  the  very  meaning 
of  inserting  a  warranty  is  to  preclude  all  inquiry  about  its  mate- 
riality. 1  Term  Reft.  346.  It  is  also  immaterial  to  what  cause  the 
*  non-compliance  is  to  be  attributed  ;  for  although  it  might  be  owing 
to  the  merest  accident,  or  to  the  most  wise  and  prudential  rea- 
sons, the  policy  is  avoided.    Cowft.  607. 

In  this  strict  and  literal  compliance  with  the  terms  of  a  warranty, 
consists  the  difference  between  a  warranty  and  a  representation ; 
the  latter  of  which  need  only  be  performed  in  substance,  while  a 
warranty  must  always  be  complied  with  strictly.  In  a  warranty,  the 
person  making  it  takes  the  risk  of  its  truth  or  falsehood  on  himself; 
in  a  representation,  if  the  insured  assert  that  to  be  true  which  he 
either  knows  to  be  false,  or  about  which  he  knows  nothing,  the 
policy  is  void  on  account  of  fraud  ;  but  a  representation,  made  with- 
out fraud,  if  not  false  in  a  material -point,  does  not  vitiate  the  policy, 
Coivft.  787.  Park,  c.  18.  See  ftost,  III.  1. 
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In  order  to  make  written  instructions  binding  as  a  warranty,  they 
must  appear  on  the  face  of,  and  make  a  part  of,  the  policy.  Cowp. 
790.  For  though  a  written  paper  be  wrapt  up  in  the  policy,  and 
shown  to  the  underwriters  at  the  time  of  subscribing,  or  even  if  it 
be  wafered  to  the  policy,  it  is  not  a  warranty,  but  a  representation. 
Dougl.  p.  12.  in  n.  But  a  warranty  written  in  the  margin  (transverse- 
ly, or  otherwise)  of  the  policy  is  considered  to  be  equally  bind- 
ing, and  liable  to  the  same  strict  construction,  as  if  written  in  the 
body  of  the  policy.  Dougl.  11,  12.  ?z.  4.  13.  n.  If  the  underwriter 
pay  the  loss  on  a  policy,  and  after  find  that  such  warranty  was  not 
strictly  complied  with,  he  may  recover  back  the  money  again  by 
action.  See  1  Term  Rep.  343.  which  was  also  a  case  arising  on  a 
warranty  in  the  margin  of  a  policy. 

The  various  kinds  of  warranties  are  too  numerous  to  be  mentioned; 
depending  generally  upon  the  particular  circumstances  of  each  case. 
The  three  cases  of  warranty,  on  which  most  questions  have  arisen, 
are,  as  to  the  time  of  sailing,  cojivoij,  and  neutrality  of  property. 

As  to  the  first  of  these  ;  if  a  man  warrant  to  sail  on  a  particu- 
lar day,  and  be  guilty  of  abroach  of  that  warranty,  the  underwri- 
ter is  no  longer  answerable.  Park,  325.  c.  18.  And  a  detention 
by  government,  previous  to  the  proposed  day  of  sailing,  is  no  ex- 
cuse for  not  complying  with  the  warranty,  nor  a  peril  within  the 
terms  of  the  policy.  Cowp.  784.  So  if  the  warranty  be  to  sail 
after  a  specific  day,  and  the  ship  sail  before,  the  policy  is  equally 
avoided  as  in  the  former  case.  Park,  326.  c  18.  But  when  a  ship 
leaves  her  port  of  lading,  having  a  full  and  complete  cargo  on 
board,  and  having  no  other  view  but  the  safest  mode  of  sailing  to 
her  port  of  delivery,  for  which  purpose  she  touches  at  any  par- 
ticular place  of  rendezvous  for  convoy,  &c.  her  voyage  must  be 
said  to  commence  from  her  departure  from  that  port,  and  though 
she  be  detained  at  such  place  of  rendezvous  by  an  embargo,  she 
has  complied  with  the  warranty.  Coivp.  601.  608.  and  see  Thellusson 
v.  Fergusson,  Dougl.  361.  ace.  What  shall  be  a  departure  from, 
the  port  of  London,  or  rather  what  is  the  port  of  London,  remains 
yet  undecided.  It  seems,  however,  that  Gravesend  is  the  limit  of 
that  port,  where  vessels  receive  the  custom-house  cocket,  their  final 
clearance,  on  board,  and  from  whence  they  must  depart  on  the  day 
mentioned  in  the  warranty.    Park',  c.  18. 

As  to  warranty  of  sailing  with  convoy.  If  the  insured  warrant 
that  the  vessel  shall  depart  iuith  convoy,  and  it  do  not,  the  policy 
is  defeated,  and  the  underwriter  is  not  responsible.  A  convoy 
means  a  naval  force  under  the  command  of  that  person  whom  go- 
vernment, or  any  authorized  by  them,  may  happen  to  appoint. 
Park,  c.  18. 

A  sailing  with  convoy  from  the  usual  place  of  rendezvous,  as 
Spit  head  for  the  port  of  London,  is  a  departure  with  convoy  within 
the  meaning  of  such  a  warranty.  2  Salk.  443.  2  Str.  1263.  1265.  And 
although  the  words  used  are  generally  to  depart  with  convoy,  or  to 
sail  with  convoy  yet  they  extend  to  sailing  with  convoy  throughout 
the  voyage.  3  Lev.  320.  And  this  point  was  unanimously  con- 
firmed by  the  whole  court  in  more  modern  times.  Dougl.  72. 
Lilly  v.  Ewer. 

Sailing  orders  are  necessary  to  the  performance  of  a  warranty  to 
depart  with  convoy,  unless  particular  circumstances  exempt  the 
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Insured  from  the  general  rule.  Webb  v.  Thompson,  1  Bos.  ^  Pull.  5, 
Anderson  v.  Pitcher,  2  Bos.  1st  Pull.  1 64. 

But  an  unforeseen  separation  from  convoy  is  a  peril  to  which  the 
underwriter  is  liable.  3  Lev.  320.  2  Salk.  443.  Cartlu  216.  1  Show. 
320.  4  Mod.  58.  5".  C.  And  even  where  the  ship  has  without  any 
neglect,  by  tempestuous  weather,  been  prevented  from  joining  the 
convoy  at  all ;  at  least,  so  as  to  receive  the  orders  of  the  commander 
of  the  ships  of  war ;  if  she  do  every  thing  in  her  power  to  effect  it, 
it  shall  be  deemed  a  satisfaction  of  the  warranty  to  sail  with  convoy. 
2  Str.  1250.  The  duty  of  officers  appointed  for  convoy  to  merchant 
ships  is  prescribedby  stat.  13  Car.  II.  st.  1.  c.  9.  art.  17.  confirmed 
by  stat.  22  Geo.  II.  c.  33.  §  2.  art.  17.    Park,  350.  n.     See  post, 

II.  4. 

Ships  not  to  sail  without  convoy.  38  Geo.  III.  c.  76.    43  Geo. 

III.  c.  57. 

But  see  39  Geo.  III.  c.  32.  which  permits  vessels  laden  with 
the  produce  of  the  fishery,  Sec.  of  Newfoundland  or  Labrador  to 
sail  without  convoy  or  license,  notwithstanding  the  38  Geo.  III.  c. 
76.  §  1.  &c. 

The  last  species  of  warranty  above  mentioned  is  that  of  neu- 
trality ;  or  that  the  ship  and  goods  insured  are  neutral  property. 
This  is  different  from  the  two  former ;  for  if  this  warranty  be  not 
complied  with,  the  contract  is  not  merely  voided  as  for  a  breach, 
but  it  is  absolutely  void,  ab  initio,  on  account  of  fraud,  being  a  fact 
at  the  time  of  insuring  within  the  knowledge  of  the  insurer ;  an 
error  in  which  must,  therefore,  arise  from  a  deliberate  falsehood  on 
his  part.  4  Burr.  1419.  1  Black.  Refi.  427.  And  see  post,  III. 
But  if  the  ship  &c  is  neutral  at  the  time  the  risk  commences,  the 
insurer  takes  upon  himself  the  chance  of  war  and  peace  during 
the  continuance  of  the  policy.    Dov.gl.  732.  Eden  v.  Parkinson. 

A  warranty  in  a  policy  of  insurance  that  the  ship  is  American 
property,  means  that  the  ship  is  entitled  to  all  the  privileges  of  an 
American  flag;  and  if  she  have  no  passport  onboard,  (which  is  re- 
quired by  treaty  between  France  and  America^)  the  warranty  is  not 
complied  with,  and  the  assured  cannot  recover  against  the  under- 
writer, though  in  fact  the  ship  suffer  no  inconvenience  in  the  voy- 
age from  the  want  of  the  passport.  Rich  v.  Parker^  7  Term  Rep. 
705. 

Any  forfeiture  of  neutrality  by  the  wilful  act  of  the  assured,  or  of 
the  master,  Sec.  after  the  commencement  of  the  voyage  insured,  is 
a  breach  of  warranty  of  such  neutrality.  Garrels  v.  Kensington, 
8  Term  Rep.  230. 

A  warranty  of  neutrality  in  a  policy  of  insurance  is  not  falsified 
by  a  sentence  in  a  foreign  court  of  admiralty,  condemning  a  ship 
for  navigating  contrary  to  the  ordinances  of  that  belligerent  state 
to  which  the  neutral  country  had  not  assented.  Pollard  v.  Bell,  8 
Term  Rep.  434. 

Where  a  foreign  court  of  prize  professes  to  condemn  a  ship 
and  cargo  on  the  ground  of  an  infraction  of  treaty,  in  not  being 
properly  documented,  &c.  as  required  by  the  treaty  between  the 
captors  and  captured ;  such  sentence  is  conclusive  in  our  courts 
against  a  warranty  of  neutrality  of  such  ship  and  cargo,  in  an  action 
upon  a  policy  of  insurance  against  the  underwriters,  although  in- 
ferences were  drawn  in  such  sentence  from  ex  parte  ordinances 
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in  aid  of  the  conclusion  of  such  infraction  of  treaty.  Baring  v. 
The  Royal  Exch.  Ass.  Comfi.  5  East,  99. 

4.  The  oldest  case  in  the  books  on  a  marine  policy  of  insurance 
is  in  7  Rep..  47.  b.  which  only  serves,  however,  to  show  that  this 
contract  was  at  that  time  very  little  understood.  In  the  reign  of 
Queen  Elizabeth,  a  statute  was  passed,  (43  Eliz.  c.  12.)  to  erect  a 
particular  court  for  the  trial  of  insurance  causes  in  a  summary 
way,  by  a  commission  to  the  judge  of  the  admiralty,  the  recorder 
of  Londo?i,  two  doctors  of  the  civil  law,  two  common  lawyers,  and 
eight  merchants,  with  an  appeal  by  bill  to  the  court  of  chancery. 
This  statute  was  explained  by  stat.  13  &  14  Car.  II.  c.  23.  but 
the  court  erected  by  them  is  now  entirely  disused  ;  for  this,  among 
many  other  reasons,  that  its  jurisdiction  was  not  sufficiently  ex- 
tensive. See  Str.  166.  1  Show.  396.  2  Sid.  121.  Insurance  causes 
are  now  therefore  decided,  like  all  other  questions  of  property, 
by  a  trial  by  jury  in  a  court  of  common  law;  and  which,  on  due 
consideration,  will  appear  the  most  safe,  eligible,  and  (as  now  regu- 
lated) expeditious,  mode  that  could  be  adopted.     Park,  Introd. 

Courts  of  equity  have  no  jurisdiction  over  such  questions,  be- 
cause the  demand  is  plainly  a  demand  at  law,  and  the  damage  as  much 
the  object  of  proof  by  witnesses,  as  any  other  species  of  damage 
whatever.  De  Ghetojf  v.  London  Assur.  Comp.  Bro.  P.  C.  If,  in- 
deed, the  trustee  in  a  policy  of  insurance  actually  refuse  his  name 
to  the  cestuy  que  trust,  in  an  action,  or  a  commission  is  necessary 
to  examine  witnesses  residing  abroad;  or  where  fraud  is  suspect- 
ed, and  a  disclosure  of  circumstances  is  to  be  procured  upon  the 
oath  of  the  insured;  in  these  cases  application  may  be  to  a  court 
of  equity.  But,  in  all  other  cases,  a  court  of  common  law  is  the 
proper  forum.  See  1  Atk.  547.  2  Atk.  359.  Park,  c.  20.  And 
even  if  the  parties,  by  a  clause  in  the  policy,  should  agree  to  refer 
any  dispute  to  arbitration,  that  will  not  be  a  sufficient  bar  to  an 
action  at  law,  unless  a  reference  is  in  fact  made,  or  is  depending. 
1  Wils.  129. 

In  order  to  recover  upon  a  policy  against  either  of  the  insurance 
companies,  (the  Royal  Exchange,  or  London  Assurance,)  the  action 
must  be  debt,  or  covenant,  as  their  policies  are  under  seal;  from 
hence  arose  an  inconvenience,  as  under  the  plea  of  a  general  issue 
in  those  actions  the  true  merits  of  the  case  could  seldom  come  in 
question;  to  remedy  this,  the  stat.  II  Geo.  I.  c\  30.  §  43.  enables 
the  jury  to  give  such  part  only  of  the  sum  demanded  in  debt,  or 
so  much  damages  in  covenant,  as  on  the  evidence  it  appears  the 
plaintiff  in  justice  ought  to  have. 

In  order  to  recover  against  a  private  underwriter  upon  the  poli- 
cy, who  merely  subscribes  his  name  without  any  seal,  the  form  of 
action  is  a  special  indebitatus  assumpsit,  founded  upon  the*  express 
contract,  which  action  may  be  brought  in  the  name  of  the  broker, 
effecting  the  policy;  and  by  stat.  19  Geo.  II.  c.  37.  §  6.  within  fif- 
teen days  after  action  brought,  the  plaintiff,  on  request  in  writing, 
must  declare  the  amount  of  all  insurances  on  the  same  ship.  Parky 
c.  20. 

It  was  formerly  usual  for  the  insured  to  bring  separate  actions 
against  each  of  the  underwriters  (how  many  soever)  on  a  policy, 
and  proceed  to  trial  on  all.  This  was  found  to  be  expensive,  and, 
in  fact,  unjust;  and  the  court  of  king's  bench  intimated,  that  in 
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such  a  case  they  -would  grant  imparlances  in  all  the  actions  but 
one,  till  that  could  be  tried.  2  Barn.  B.  R.  103.  At  length  Lord 
Mansfield  introduced  the  present  consolidation  rule,  which  is  now 
admitted  in  general  practice,  by  which  the  proceedings  in  all  the 
actions  but  one  are  staid  :  and  in  consequence  of  this  conve- 
nience, the  defendant  undertakes  not  to  file  any  bill  in  equity,  or 
bring  a  writ  of  error  for  delay,  and  to  produce  all  books  and  pa- 
pers material  to  the  point  in  issue.    Park,  Introd. 

The  stat  19  Geo.  II.  c.  37.  §  7.  also  enables  defendants  to  pay 
money  into  court  in  all  such  actions  ;  after  which,  if  the  plaintiff 
proceeds,  and  has  not  a  verdict  for  more  than  the  money  paid  in, 
he  shall  pay  costs  to  the  defendant. 

When  money  has  been  paid  by  mistake  to  the  insured,  or  where 
the  insured  wishes  to  recover  back  the  premium,  the  proper 
remedy  is  by  action  for  money  had  and  received  to  the  plaintiff's 
use.     1  Salk.  22.  Skin.  412.    1  Show.  156. 

The  declaration  on  a  policy  of  insurance  must  set  out  the  po- 
licy, and  aver  that  it  was  signed  by  the  defendant,  and  that,  in. 
consideration  of  the  premium,  he  undertook  to  indemnify  the  in- 
sured :  it  must  then  state  the  interest  of  the  insured,  and  show  the 
loss  to  have  happened  by  one  of  the  perils  mentioned  in  the  poli- 
cy, which  must  always  be  stated  according  to  the  truth  of  the  fact. 
Park,  c.  20. 

But  a  declaration  on  a  policy  of  insurance  on  a  foreign  ship 
need  not  aver  any  interest  in  the  assured,  though  there  be  no 
such  words  as  "  interest  or  no  interest"  in  the  policy.  JVantes  v, 
Thompson,  2  East,  385. 

In  a  declaration  on  a  policy  of  insurance,  the  plaintiff  averred 
that  Messrs.  H.  at  the  time  of  effecting  the  policy,  and  at  the 
time  of  the  loss,  were  interested  in  the  cargo,  which  was  the  sub- 
ject of  the  insurance,  "  to  a  large  amount,  to  wit,  to  the  amount 
of  all  the  money  insured  thereon  :"  at  the  trial  it  appeared,  that 
previous  to  effecting  the  policy,  Messrs.  H.  had  admitted  another 
mercantile  house  to  a  joint  concern  in  the  cargo  insured ;  held 
that  the  averment  was  supported  by  the  evidence.  Page  v.  Fry, 
2  Bos.  and  Pull.  240. 

A.  having  consigned  a  cargo  to  B.  and  drawn  bills  on  him  to 
the  amount  of  it  in  favour  of  C.  his  general  agent,  sends  these 
bills  together  with  the  bills  of  lading  to  C.  desiring  him  to  trans- 
mit them  to  B.  "  that  B.  may  have  an  opportunity  of  insuring 
he  also  draws  a  bill  for  300/.  on  C.  which  is  accepted:  B.  refuses 
to  take  the  cargo  or  accept  the  bill  drawn  on  him.  C.  then  effects 
a  policy  in  his  own  name,  and  informs  A.  thereof,  who  approves  of 
his  conduct;  in  an  action  by  C.  stating  himself  in  the  first  count: 
agent  of  A.  and  averring  interest  in  him,  and  in  the  second,  aver- 
ring interest  in  himself:  held,  first,  that  the  policy  was  good  with- 
in the  28  Geo.  III.  c.  56.  secondly,  that  C.  had  an  insurable  in- 
terest to  the  amount  of  300/. 

More  particularly  as  to  the  manner  of  alleging  the  loss  to  have 
happened  within  the  perils  of  the  policy.  To  aver  that  the  loss 
happened  by  the  fraud  and  negligence  of  the  master,  has  been 
held  a  sufficient  averment  of  barratry.  2  Ld.  Raijm.  1349.  1  Stra. 
581.  though  it  is  now  usual  to  aver  precisely,  in  terms,  that  the 
loss  happened  by  the  barratry  of  the  master  or  mariners.  Parky 
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r.  20.  Though  the  declaration  allege  a  total  loss,  the  insured 
may  recover  for  a  partial  one  ;  for  in  actions  for  damages  merely, 
the  plaintiff*  may  always  recover  less,  but  not  more,  than  the  sum 
laid  in  the  declaration.  2  Burr.  904.  1  Black.  Reft.  198.  So 
though  the  plaintiff  appear  in  proof  to  have  a  larger  interest  than 
is  averred  in  the  declaration,  yet  he  is  entitled  to  recover  to  the 
amount  alleged.    Park,  402.  c  20. 

In  order  to  entitle  the  insured  to  recover  expenses  of  salvage* 
it  is  not  necessary  to  state  them  in  the  declaration,  as  a  special 
breach  of  the  policy.  They  may  be  given  in  evidence,  because  an 
insurance  is  against  all  accidents,  and  salvage  is  an  immediate  and 
necessary  consequence  of  some  of  those  stated  in  a  policy.  Hardw. 
304. 

The  general  issue,  non  assumpsit,  is  the  usual  plea  to  a  declara- 
tion upon  a  policy  against  private  persons  ;  and  under  this  plea 
and  the  general  issue,  pleadable  by  corporations,  the  defendant 
has  a  right  to  take  advantage  of  all  those  circumstances  which 
either  render  the  policy  void,  or  make  it  of  no  effect ;  such  as  fraud, 
want  of  interest,  not  being  seaworthy,  deviation,  non-performance 
of  warranties,  &c.    Park,  404.  c.  20. 

The  evidence  to  be  given,  and  the  proof  necessary  in  actions 
on  policies  of  insurance,  may  be  collected  from  the  statement  of 
the  allegations  requisite  in  the  plaintiff's  declaration.  It  may,  in 
addition,  be  shortly  observed  on  this  part  of  the  subject,  that  the 
first  piece  of  evidence  is  proof  of  the  defendant's  hand-writing  to 
the  policy,  which,  however,  is  most  generally  admitted.  Though 
the  general  usage  of  trade  is  allowed  to  be  given  in  evidence  to 
control,  or  extend  the  words,  yet  no  parol  evidence  shall  be  given 
which  directly  tends  to  contradict  the  terms  of  a  policy.  Skinn. 
54.  In  an  action  against  the  underwriter,  the  policy  is  evidence 
that  the  premium  was  paid  :  the  insured,  however,  must  prove  his 
interest  by  a  production  of  all  the  usual  documents,  bills  of  sale, 
bills  of  parcels,  of  lading,  &c.  See  2  Stra.  1127.  But  in  a  va- 
lued policy,  it  is  only  necessary  to  prove,  that  the  goods  were  on 
board  at  the  time  of  the  loss ;  unless  the  defendant  can  show  that 
the  plaintiff  had  only  a  colourable  interest,  or  has  greatly  ovei>. 
valued  the  goods.  But  it  is  only  in  cases  of  total  loss,  that  any 
difference  consists  between  a  valued  policy,  and  an  open  policy  : 
in  the  former  case,  the  value  is  ascertained :  in  the  latter,  it  must 
be  proved.  But  where  the  loss  is  partial,  the  value  in  the  policy 
can  be  no  guide  to  ascertain  the  damage  ;  which  then  becomes  a 
subject  of  proof,  as  much  as  an  open  policy.  Park,  103.  111. 
2  Term  Rep.  187.  And,  in  the  last  place,  the  plaintiff  must  prove 
that  the  loss  happened  by  the  very  means  stated  in  the  declara- 
tion.   1  Term  Rep..  304.    See  Hardiu.  304. 

Sentences  of  foreign  courts  of  admiralty  are  frequently  brought 
forward  in  insurance  causes.  It  may  be  requisite,  therefore,  to  re- 
mark, that  wherever  the  ground  of  such  sentence  is  manifest,  and 
it  appears  to  have  proceeded  expressly  upon  the  point  in  issue  be- 
tween the  parties,  or  wherever  the  sentence  is  general,  and  no 
special  ground  is  stated,  there  it  shall  be  conclusive  and  binding; 
and  the  courts  here  will  not  take  upon  themselves,  in  a  collateral 
way,  to  review  the  proceedings  of  a  forum,  having  competent 
jurisdiction  of  the  subject  matter.    But  if  the  sentence  be  so  am= 
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biguous  and  doubtful,  that  it  is  difficult  to  say  on  what  ground  the 
decision  turned,  or  if  there  be  colour  to  suppose,  that  the  court 
abroad  proceeded  upon  matter  not  relevant  to  the  matter  in  issue, 
their  evidence  will  be  allowed  in  order  to  explain ;  and  if  the  sen- 
tence upon  the  face  of  it  be  manifestly  against  law  and  justice,  or 
be  contradictory,  the  insured  shall  not  be  deprived  of  his  indemni- 
ty ;  because  any  detention,  by  condemnation  under  particular  ordi- 
nances or  decrees,  which  contravene  or  do  not  form  a  part  of  the 
law  of  nations,  is  a  risk  within  a  policy  of  insurance.  Park,  c. 
18.  ad  Jin.  And  see  Dougl.  554.  (574.)  Bernardi  v.  Motteux.  See 
post,  II.  3. 

5.  Reassurance  is  a  contract,  which  the  first  underwriter  enters 
into,  in  order  to  relieve  himself  from,  those  risks  which  he  has 
previously  undertaken ;  by  throwing  them  upon  other  underwri- 
ters, who  are  called  reassurers.  It  is  a  species  of  contract  still 
countenanced  in  most  parts  of  Europe,  and  which  was  admitted  in 
England  till  it  was  found  productive  of  glaring  and  enormous 
frauds,  which  rendered  it  destructive  of  the  benefits  it  was  origi- 
nally intended  to  promote.  The  legislature,  therefore,  found  it 
necessary  to  interpose,  by  an  act  which  permitted  only  such  con- 
tracts of  reassurance  as  tended  to  the  advancement  of  commerce, 
or  the  real  benefit  of  an  individual.  T  or  this  purpose  the  stat.  19 
Geo.  II.  c.  37.  §  4  declares  it  to  be  unlawful  to  make  reassu- 
rance, "  unless  the  assurer  or  underwriter  should  be  insolvent, 
become  a  bankrupt,  or  die;  in  either  of  which  cases  such  assurer, 
his  execuors,  administrators,  or  assigns,  may  make  reassurance 
to  the  amount  before  by  him  assured,  expressing  in  the  policy  that 
it  is  a  reassurance  which  statute  extends  to  reassurances  on 
foreign  ships  pi  eviously  insured  by  foreign  underwriters.  2  Term 
Rep.  161. 

In  France,  as  in  other  countries,  it  was  formerly  allowed  to  the 
insured  to  insure  the  solvency  of  the  underwriter;  but  this  prac- 
tic  is  not  allowed  in  England:  and,  though  no  express  notice  is 
taken  of  it  in  the  above  statute,  it  seems  that  such  a  policy 
would  be  looked  on  as  a  wager  policy,  and  treated  accordingly. 
See  post,  III.  5. 

Double  insurance  is  totally  different  from  reassurance.  It  is 
where  the  same  man  is  to  receive  two  sums  instead  of  one,  or  the 
same  sum  twice  over,  for  the  same  loss,  by  reason  of  his  having 
made  two  insurances  upon  the  same  property.  1  Burr.  496.  It 
makes  no  difference  whether  such  insurances  are  both  or  either 
made  in  the  name  ef  the  insurer,  or  of  another  person,  if  actually 
ma;ie  on  his  account.    Park,  285. 

These  double  insurances  are  not  void.  The  person  insuring, 
however,  shall  receive  only  one  satisfaction  to  the  real  amount  of 
his  loss,  and  no  more,  which  he  may  recover  against  which  set  of 
underwriters  he  pleases.  And  when  one  set  of  underwriters  pay 
the  loss,  they  may  call  upon  the  other  underwriters  to  contribute 
in  proportion  to  the  sums  they  have  insured.  1  Black.  Rep.  416. 
1  Burr.  492.  But  though  a  double  insurance  cannot  be  wholly 
supposed,  so  as  to  enable  a  man  to  recover  a  two-fold  satisfaction; 
yet  various  per  o  s  may  insure  various  interests  on  the  same 
thing,  and  each  to  the  whole  value,  as  the  master  for  wages,  the 
owner  for  freight,  one  person  for  goods,  and  another  for  bottomry, 
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kc.  See  Godin  v.  London  Assur.  Comft.  1  Burr.  489.  I  Black. 
Refi.  103.  In  which  case  the  defendants  were  expressly  apprized 
that  there  might  probably  be  another  insurance  than  that  which 
they  underwrote. 

II.  1 .  The  Loss  must  always  be  a  direct  and  immediate  conse- 
quence of  the  peril  insured,  and  not  a  remote  one,  in  order  toen- 
title  the  insured  to  recover.    1  Term  Reft.  130.  n.  a. 

A  total  loss  in  insurances  does  not  always  mean  that  the  pro- 
perty insured  is  irrecoverably  lost  or  gone  ;  but  that,  by  some  of 
the  perils  mentioned  in  the  policy,  it  is  in  such  a  condition  as  to 
be  of  little  use  or  value  to  the  insured,  and  to  justify  him  in  aban- 
doning his  right  to  the  insurer,  and  calling  upon  him  to  pay  the 
whole  of  his  insurance.    Park,  98.  143. 

The  insured  may  call  upon  the  underwriter  for  a  total  loss,  if 
the  voyage  be  absolutely  lost,  or  not  worth  pursuing;  if  the  sal- 
vage be  high,  as  half  the  value;  or  if  further  expense  lie  necessa- 
ry, and  the  underwriter  will  not  engage  at  all  events  to  bear  that 
expense.  See  Hamilton  v.  Mendes,  2  Burr.  1198.  1  Black.  Re/u 
276.  and  ftost,  7. 

In  a  total  loss,  properly  so  called,  the  prime  cost  of  the  proper- 
ty  insured,  or  the  value  in  the  policy,  must  be  paid  by  the  un- 
derwriter, according  to  his  proportion  of  the  insurance.  See  ante. 
I.  4.  Where  the  policy  is  a  valued  one,  it  is  only  necessary  to 
prove  that  the  goods  were  on  board  at  the  time  of  the  loss ;  un- 
less the  defendant  can  show  that  the  plaintiff  had  only  a  coloura- 
ble interest,  or  has  greatly  overvalued  the  goods ;  but  where  it  is 
an  open  policy,  the  value  must  also  be  proved.    Park,  103.  1 11. 

Questions  as  to  losses  by  fienls  of  the  sea  have  very  seldom 
arisen ;  the  general  rule  is,  that  every  accident  happening  by  the 
force  of  wind  or  waves,  by  thunder  and  lightning,  by  driving 
against  rocks,  or  by  the  stranding  of  the  ship,  or  any  other  vio- 
lence that  human  prudence  could  not  foresee,  nor  human  strength 
resist,  is  to  be  considered  as  a  peril  of  the  sea  ;  and  for  such 
losses  the  underwriter  is  answerable.  Park,  61.  1  Show.  323„ 
2  Roll.  Abr,  248.  ft.  10.    Comb.  56. 

An  action  was  brought  to  recover  the  value  of  certain  slaves 
insured  by  the  policy  ;  the  facts  were,  that  the  Captain  of  the  ship 
missed  the  island,  for  which  he  was  bound,  {Jamaica,)  and  their 
water  running  short,  some  of  the  slaves  were  thrown  overboard  to 
preserve  the  rest,  and  the  declaration  stated  the  loss  to  have  hap- 
pened by  perils  of  the  sea.  But  it  was  held,  the  mistake  of  the 
captain  cannot  be  called  a  peril  of  the  sea.  Gregson  v.  Gilbert, 
Punch.  23  Geo.  III.    Park,  c.  3. 

Upon  an  insurance  on  slaves  against  perils  of  the  sea,  their 
death  by  failure  of  sufficient  and  suitable  provision  occasioned  by 
extraordinary  delay  in  the  voyage,  from  bad  weather,  is  not  a  loss 
within  the  policy,  but  a  loss  by  natural  death,  which  cannot  be  in- 
sured against,  since  the  30  Geo.  III.  c  33.  §  8.  and  34  Geo.  III.  c. 
SO.     Tat  ham  v.  Hodgson,  6  Term  Rep.  656. 

On  an  insurance  on  ship  and  goods,  valued  at  so  much  on  a 
voyage  to  Africa  and  the  West  Indies,  the  assuied  is  entitled  to 
recover  the  whole  sum  on  a  total  loss,  whic  i  n  .ppe  ed  in  the 
Jatest  period  of  the  voyage  ;  although  a  considerable  part  of  the 


4-76 


INSURANCE  II.  2. 


estimated  value  consisted  originally  in  stores  and  provisions  for  the 
purchase  and  sustenance  of  slaves  during  the  voyage,  and  the 
slaves  were  brought  to  a  profitable  market  at  the  first  place  of  the 
ship's  destination,  where  she  arrived  a  mere  wreck,  and  soon  after 
foundered.    Shaiv  v.  Felton,  2  East,  109. 

And  where  a  ship  insured,  arrived  in  port  a  mere  wreck,  and 
was  obliged  to  be  lashed  to  a  hulk  to  avoid  sinking,  and  in  attempt- 
ing to  remove  her  to  the  shore,  a  few  days  afterwards  she  sunk ; 
held,  that  the  assured  might  recover  as  for  a  total  loss,  though 
her  cargo  was  saved  and  brought  to  a  profitable  market.  Ib. 

A  ship  which  is  never  heard  of  after  her  departure,  shall  be 
presumed  to  have  perished  at  sea.  See  2  Sir.  1199.  Park,  63. 
In  England,  no  time  is  fixed  within  which  payment  of  a  loss  may 
be-  demanded  from  the  underwriter,  in  case  the  ship  is  not  heard 
of.  But  a  practice  prevails  among  merchants,  that  a  ship  shall  be 
deemed  lost,  if  not  heard  of  within  six  months  after  her  departure 
for  any  port  of  Europe,  or  within  twelve,  if  for  a  greater  distance. 
This  latter  term,  however,  seems  too  short  with  respect  to  India 
voyages,  and  is  extended  in  Spain  to  a  year  and  a  half,  and  for- 
merly in  France  to  two  years  ;  and  in  case  of  an  adjustment  on 
such  supposed  loss,  if  the  ship  arrives,  the  underwriter  may  re- 
cover back  the  money  paid  by  him.    Park,  63 — 65. 

2.  Capture,  as  applied  to  the  subject  of  marine  insurances,  is  a 
taking  of  the  ships  or  goods  belonging  to  the  subjects  of  one 
country,  by  those  of  another,  when  in  a  state  of  public  war.  Park, 
c.  4.  As,  between  the  underwriter  and  the  insured,  a  ship  is  to 
be  considered  as  lost  by  the  capture,  though  she  be  never  con- 
demned at  all,  nor  carried  into  any  port  or  fleet  of  the  enemy,  and 
the  underwriter  must  pay  the  loss  actually  sustained.  If,  there- 
fore, either  before  or  after  condemnation  she  be  retaken,  and 
the  owner  have  paid  salvage,  the  insurer  must  pay  the  loss 
sustained  in  consequence.    2  Burr.  694  696. 

No  capture  by  the  enemy  can  be  so  total  a  loss  as  to  leave  no 
possibility  of  recovery.  If  the  owner  himself  should  retake  at  any 
time  he  will  be  entitled ;  and  by  stat.  29  Geo.  II.  c.  34.  §  24.  if  an 
English  ship  retake  the  vessel  captured,  either  before  or  after  con- 
demnation, the  owner  is  entitled  to  restitution  on  stated  salvage. 
See  post,  6.  In  all  such  cases,  if  the  loss  be  paid  by  the  un- 
derwriter before  the  recovery,  he  stands  iu  the  place  of  the  in- 
sured, and  will  be  entitled  to  the  benefits  of  the  restitution.  Park, 
66.  #  2  Burr.  683. 

Before  the  stat.  19  Geo.  IT.  c.  37.  which  abolished  wager-poli- 
cies, the  recapture  had  a  considerable  effect  upon  the  contract  of 
insurance,  and  several  cases  were  determined  on  that  xmestion. 
See  10  Mod.  77.  2  Burr.  695.  Com.  360..  1  Wils.  191.  2  Stra., 
1250.  Park,  73 — 77.  but  now  the  contract  is  not  at  all  altered  be- 
tween the  underwriter  and  the  insured  by  such  event.  2  Burr. 
695.  1198. 

By  the  marine  law  of  England,  as  practised  in  the  court  of  ad- 
miralty, it  was  formerly  held,  that  the  property  was  not  changed 
so  as  to  bar  the  original  owner  in  favour  of  a  vendee  or  recaptor, 
till  there  had  been  a  sentence  of  condemnation.  2  Burr.  694. 
And  now  by  stat  29  Geo.  II.  c.  34.  already  mentioned,  this  right  of 
l^e  original  owner,  in  case  of  a  recapture^  is  preserved  to  him 
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for  ever,  upon  payment  of  certain  salvage,  from  one- eighth  to 

half  the  value,  to  the  recaptors.    See  fwst,  6. 

A  capture  having  been  illegal,  but  the  charges  and  delay  being 
great,  the  insured  made  a  compromise  dona  fide  for  the  liberation 

-of  the  ship  ;  the  underwriters  were  held  to  be  answerable  for  the 
charges  of  that  compromise.  Berens  v.  Rueker,  1  Black.  Rep.  313. 
Park,  67.    See  Ransom. 

On  this  head  it  may  also  be  proper  to  state  the  following  act  of 
parliament  against  ransoming  captured  ships.  It  is  remarkable  that 
this  statute  is  not  noticed  by  Mr.  Park;  as  previous  to  its  passing, 
it  seems,  from  the  above  case,  that  the  insurers  would  have  been 
liable  to  make  good  sums  paid  by  the  master  for  ransom,  particu- 
larly as  Mr.  Park  states,  that  the  insurers  are  liable  for  the  charges 
of  such  compromise  made,  bona  fide,  whether  the  capture  was  le- 
gal or  not.  And  in  the  case  of  Yates  v.  Hall,  the  circumstances  of 
which  took  place  before  the  passing  of  the  act,  the  court  of  B.  R. 
determined,  that  a  promise  by  a  captain  of  a  ship  on  behalf  of  his 
owners  to  pay  monthly  wages  to  a  sailor,  in  order  to  induce  him  to 
become  a  hostage,  was  binding  on  the  owners,  although  they 
abandoned  the  ship  and  cargo.     1  Term  Refi.  73.  80. 

By  stat.  22  Geo.  III.  c.  25.  it  is  made  unlawful  for  any  subject  to 
ransom,  or  to  enter  into  any  contract  for  ransoming  any  ship  be- 
longing to  any  subject,  or  any  goods  on  board  the  same,  which 
shall  be  captured  by  the  subjects  of  any  state  at  war  with  his  ma- 
jesty, or  by  any  persons  committing  hostilities  against  his  sub- 
jects. §  1. 

All  contracts  which  shall  be  entered  into,  and  all  bills,  notes, 
and  other  securities  which  shall  be  given  by  any  person  for  ran- 
som of  any  ship,  or  of  any  goods  on  board  the  same,  shall  be  ab- 
solutely void.    §  2. 

If  any  person  shall  ransom  or  enter  into  any  contract  for  ransom- 
ing any  such  ships,  or  any  goods  on  board  the  same,  such  person 
shall  forfeit  500/.  which  may  be  sued  for  by  any  one.    §  3. 

Clauses  exactly  similar  to  those  were  inserted  in  the  prize  act. 
33  Geo.  III.  c.  66.  the  continuance  of  which  was  limited  by  the  du- 
ration of  the  then  war  with  France.  Commanders  of  British  pri- 
vateers were  also,  by  that  act,  prohibited  from  ransoming  prizes 
taken  by  them  from  the  enemy,  under  forfeiture  of  their  letter  of 
marque,  and  imprisonment  in  the  discretion  of  the  court  of  admi- 
ralty. Continued  by  43  Geo.  III.  c.  160.  §  33.  (during  the  present 
war,)  and  45  Geo.  III.  c.  72.  §  19.  and  continued  to  the  end  of  the 
war. 

3.  On  questions  of  detention  not  much  difficulty  has  arisen  :  the 
underwriter,  by  express  words,  undertakes  to  indemnify  against 
all  damages  arising  from  the  arrests,  restraints,  and  detainments  of 
kings,  princes,  or  people.    Park,  78. 

Under  these  terms,  in  a  policy,  detention  is  said  to  be  an  arrest 
or  embargo  in  time  of  war,  or  peace,  laid  on  by  the  public  autho- 
rity of  a  state.  And  therefore,  in  case  of  an  arrest,  or  embargo  by 
a  prince,  though  not  an  enemy,  the  insured  is  entitled  to  recover 
against  the  underwriter.  2  Burr.  696.  See  this  Diet.  tit.  Em- 
bargo. 

In  case  of  detention  by  a  foreign  power,  which  in  time  of  war 
may  have  seized  a  neutral  ship,  in  order  to  be  searched  for  enemy's 
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property,  the  costs  and  charges  consequent  thereon  must  be  borne 
by  the  underwriter.  Saloucci  v.  Johnson,  B.  R.  Ml.  25  Geo.  III. 
Park,  79.  Hut  a  detention  for  non-payment  of  customs,  or  for  na- 
vigating against  the  laws  of  those  countries  where  the  ship  hap- 
pens to  be,  shall  not  fall  upon  the  underwriter.    2  Vern.  176. 

A  detention  by  particular  ordinances,  which  do  not  form  a  part 
of  the  general  law  of  nations,  is  a  risk  within  a  policy  of  insu- 
rance. Per  Bullcr,  J.  Park,  365.  Il  is  an  undecided  question, 
whether  a  detention  by  the  governing  power  of  the  country  to 
which  the  ship  belongs,  is  a  peril  within  the  policy  ;  though  it 
seems  that  it  is.  See  2  Ld.  Raym.  840.  2  Salk.  444.  Park,  80. 
A  policy  of  assurance  on  a  ship  and  stores,  "  at  and  from  a  port," 
in  ,a  foreign  country,  in  the  common  form  against  arrests  of 
princes,  people,  Sec.  extends  to  an  embargo  laid  on  by  the  govern- 
ment of  that  country,  in  the  loading  port  Rotch  v.  Edie,  6  Term 
Hep.  413.  And  if  the  embargo  continue,  the  assured  may  aban- 
don, and  recover  as  for  a  total  loss.  Ib. 

Scd  qu.  The  effect  of  an  embargo  by  this  country  laid  on  a  ship 
insured  here  ?  Ib.  422.  But  if  an  armed  force  board  a  ship,  and 
take  part  of  the  cargo,  the  underwriters  are  not  liable,  on  a  count 
stating  the  loss  to  be  by  people  to  the  plaintiffs  unknown  ;  for 
people  in  the  policy  means  the  governing  power  of  the  country.  4 
Term  Refi.  783. 

In  all  cases  of  losses  by  detention  before  the  insured  can  reco- 
ver, he  must  abandon  to  the  underwriter  whatever  claims  he  may 
have  to  the  property  insured.    Park,  82.    See  post,  7. 

In  Hadley  v.  Clarke,  (8  Term  Rep.  259.)  it  was  held  by  the  court 
of  K.  B.  that  an  embargo  only  suspends,  but  does  not  dissolve,  the 
contract  between  the  parties. 

4.  The  derivation  of  the  word  barratry  is  very  doubtful ;  it- 
comes  most  probably  from  the  Italian  barratrare,  to  cheat.  Cowp. 
154.  It  may  be  thus  denned :  any  act  of  the  master  or  mariners, 
of  a  criminal  nature,  or  which  is  grossly  negligent,  tending  to 
their  own  benefit,  to  the  prejudice  of  the  owners  of  the  ship,  and 
without  their  consent  or  privity.  See  1  Stra.  581.  2  Stra.  1173. 
Cowp.  143.     1  Term  Refi.  323. 

It  is  barratry  in  the  master  to  smuggle  on  his  own  account. 
Cowp.  143.  1  Term  Rep.  252.  3  Term  Rep.  277.  And  in  Ro- 
bertson v.  Ewer,  (1  Term  Rep.  127.)  Buller,  J.  seemed  to  think 
the  breach  of  an  embargo  was  an  act  of  barratry  in  the  master. 
But  if  the  act  of  the  captain  be  done  for  the  benefit  of  his  owners, 
and  not  with  a  view  to  his  own  interest,  it  is  not  barratry.  Some 
question  has  been  made  in  certain  cases,  who  shall  be  considered 
as  owner?  And  it  has  been  'determined,  that  if  the  owner  of  the 
ship  freight  it  out  for  a  specific  voyage,  the  freighter  is  to  be  con- 
sidered as  owner  pro  hac  -vice;  and  if  the  master  commit  a  crimi- 
nal act,  without  his  privity,  though  with  the  knowledge  of  the 
original  owner,  it  is  barratry.    Cowp.  143.  154. 

An  act  of  the  captain,  with  the  knowledge  of  the  owners  of  the 
ship,  though  without  the  privity  of  the  owner  of  the  goods,  who 
happened  to  be  the  person  insured,  is  not  barratry,  as  that  crime 
can  only  be  committed  against  the  owner  of  the  ship,  and  without 
his  consent.  1  Term  Rep,  323.  And  if  the  master  of  the  ship  be 
also  the  owner,  he  cannot  be  guilty  of  barratry.    Park,  94. 
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In  an  action  by  the  assured  of  goods,  against  the  underwriters, 
for  a  loss  by  the  barratry  of  the  master,  proof  that  the  person  de- 
scribed in  the  policy  as  master,  and  who  was  treated  with  and  act- 
ed as  such,  carried  the  ship  out  of  her  course,  for  fraudulent  pur- 
poses of  his  own,  is  firimd  facie  sufficient  to  entitle  the  plaintiff  to 
recover,  without  showing  negatively  that  he  whs  not  the  owner, 
or  affirmatively  that  any  other  person  was.    4  Term  Rep.  33. 

It  is  not  necessary,  in  order  to  make  the  underwriters  liable, 
that  the  loss  should  happen  in  the  -very  act  of  barratry,  for,  in 
case  of  a  deceitful  deviation,  the  moment  the  ship  is  carried  from 
its  proper  track  with  an  evil  intent,  barratry  is  committed  ;  but 
the  loss,  in  consequence  of  the  act  of  barratry,  must  happen  du- 
ring the  voyage  insured,  and  within  the  time  limited  for  the  expi- 
ration of  the  policy.  1  Term  Re/i.  252.  4  Term  Re/i.  33.  Cow/i. 
143.    Park,  84 — 90. 

The  underwriters,  by  express  words,  undertake  generally  for 
the  barratry  of  the  master  and  mariners,  even  though  the  master 
is  appointed  by  the  insured  himself ;  a  circumstance  peculiar  to 
the  insurance  law  of  England.    Park,  85. 

If  a  ship  take  a  prize,  and,  instead  of  proceeding  on  her  voy- 
age, the  captain  is  forced  by  the  mariners  to  return  to  port  with 
the  prize,  against  the  orders  of  his  owners,  the  captain  is  justi- 
fied by  necessity,  and  it  is  not  barratry,  because  not  done  to  defraud 
the  owners.    2  Sera,  1264. 

Barratry  in  the  master  is  severely  punished  by  the  laws  of  fo- 
reign nations ;  and  several  statutes  have  been  passed  to  prevent 
these  crimes  in  our  own  country.  The  stat.  1  Ann.  st.2.  c.  9.  in- 
flicted the  penalty  of  felony,  without  benefit  of  clergy,  on  any 
captain,  master,  mariner,  or  officer  belonging  to  any  ship,  who 
should  wilfully  burn  or  destroy  her,  to  the  prejudice  of  the  owner 
or  any  merchant  lading  goods  thereon.  See  stat.  12  Ann.  se.  2, 
c.  18.  This  was  extended  by  stat.  4  Geo.  I.  c.  12.  to  owners  and 
others  guilty  of  those  acts,  to  the  prejudice  of  underwriters,  as 
well  as  merchants  ;  and  the  stat.  11  Geo.  I.  c.  29.  still  further  en^ 
larges  it  to  all  such  persons  guilty  with  intent  to  prejudice  under- 
writers, merchants,  or  owners.  The  stat.  29  Geo.  III.  c.  46.  en- 
forces the  above  acts  in  Scotland.  Previsions  are  made,  that  if 
the  offence  be  committed  within  the  body  of  a  county,  the  offender 
shall  be  tried  in  a  court  of  common  law  ;  if  upon  the  high  seas, 
he  shall  be  tried  according  to  the  directions  of  stat.  28  Hen.  VIIL 
C.  15. 

But  in  consequence  of  a  recent  occurrence,  it  was  determined 
by  all  the  judges  of  England,  that  the  admiralty  have  no  jurisdic- 
tion to  try  offenders,  on  the  stat.  1 1  Geo.  I.  c.  29.  for  procuring  the 
destruction  of  a  ship,  of  which  they  were  owners,  "  there  being 
no  evidence  of  any  act  of  procurement  done  upon  the  high  seas, 
within  the  admiralty  jurisdiction,  but  only  on  shore  within  the 
body  of  a  county."  (Case  of  Easterby  and  Macfarlane,  tried  at 
the  admiralty  sessions,  1802.  See  Addenda,  fier  East's  PI.  of  the 
Crown,  XXVI.)  Wherefore,  the  provisions  of  the  11  Geo.  I. 
c.  29.  §  5,  6,  7.  respecting  the  casting  away  or  destroying  ships, 
or  procuring  the  same  to  be  cast  away  or  destroyed,  Sec.  are  by  a 
recent  statute  (the  43  Geo.  III.  c.  1 13.)  made  felony  without  bene- 
fit of  clergy;  and  offences,  if  committed  within  the  body  of  a 
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county,  shall  be  tried  as  other  felonies,  and  if  on  the  high  seas^ 
as  under  28  Hen.  VIIL  c.  15.    (Ib.  §1,2,  3.) 

To  this  head  may  also  be  referred  the  provision  in  stat.  33  Geo. 
III.  c.  66.  §  8.  which  subjects  the  captain  of  any  merchant-ship 
under  convoy,  who  shall  wilfully  disobey  the  signals  or  instruc- 
tions of  the  commander  of  the  convoy,  or  deserting  the  convoy 
without  notice  or  leave,  to  prosecution  in  the  admiralty  court, 
there  to  be  sentenced  to  a  fine  not  exceeding  500/.  and  imprison- 
ment for  not  more  than  one  year.    See  ante,  I.  3. 

5.  The  word  average  is  applied  in  various  senses  in  policies  of 
insurance,  which  in  this,  above  all  other  particulars,  are  indistinct 
and  confused.  It  is  used  as  well  for  a  contribution  to  a  general 
loss,  as  for  a  particular  partial  loss.  On  the  present  occasion,  we 
shall  consider  the  term  of  general  or  gross  average  in  the  former 
sense,  and  average  loss'ln  the  latter.    Park,  99.    3  Burr.  1555. 

Small  or  fietty  average  consists  of  such  charges  as  the  master  is 
obliged  to  pay,  by  custom,  for  the  benefit  of  the  ship  and  cargo; 
such  as  pilotage,  beaconage,  Sec.  The  term  is  also  used  for  a 
small  duty  paid  by  merchants,  who  send  goods  in  the  ships  of  other 
men,  to  the  master,  over  and  above  the  freight,  for  his  care  and 
attention  ;  none  of  these  charges  ever  falls  upon  the  underwriter. 
Park,  100.     See  this  Diet.  tit.  Average. 

When  goods  are  thrown  overboard  in  a  storm  to  lighten  the 
ship,  for  the  general  safety  of  the  ship  and  cargo,  the  owners  of 
the  ship,  and  of  goods  saved,  are  to  contribute  for  the  relief  of 
those  whose  goods  are  ejected  ;  this  is  called  contribution,  or  ge- 
neral average,  and  was  first  used  by  the  Rhodians,  and  introduced 
into  England  by  William  the  Conqueror ;  against  all  losses  arising 
from  hence,  the  underwriter,  by  his  contract,  expressly  under- 
takes to  indemnify  the  insured.  Park,  99.  121.  129.  3  Burr.  1555. 
JLex  Merc. 

Three  things,  it  has  been  said,  must  concur  to  make  the  act  of 
throwing  goods  overboard  legal.  1st.  That  what  is  so  condemn- 
ed to  destruction,  be  in  consequence  of  a  deliberate  and  voluntary- 
consultation  between  the  master  and  men  ;  2d.  That  the  ship  be 
in  distress,  and  that  sacrificing  a  part  be  necessary  for  the  preser- 
vation of  the  rest ;  3d.  That  the  saving  of  the  ship  and  cargo  be 
owing  to  the  means  used  with  that  view.  But  the  second  seems 
to  be  the  only  material  one  ;  if,  therefore,  this  jettison  (the  throw- 
ing over  of  the  goods)  do  ftot  save  the  ship,  but  she  perish  in  the 
storm,  there  shall  be  no  contribution  of  such  goods  as  may  happen 
to  be  saved  ;  but  if  the  ship,  being  once  preserved  by  such  means, 
be  afterwards  lost,  the  property  (if  any)  saved  from  the  second  ac- 
cident, shall  contribute  to  the  loss  occasioned  by  the  former  jetti- 
son.   Park,  123.    And  see  12  Co.  63. 

The  various  accidents  and  charges,  which  will  entitle  the  suf- 
fering party  to  call  for  a  contribution,  cannot  easily  be  enume- 
rated, but  it  may  be  laid  down  as  a  general  principle,  that  all 
losses  sustained  and  expenses  incurred  voluntarily  and  deliberate- 
ly, with  a  view  to  prevent  the  total  loss  of  the  ship  and  cargo, 
ought  to  be  equally  borne  by  the  ship  and  her  remaining  lading. 
See  Park,  124.  126.    Lex  Merc.  2  Term  Refi.  407. 

The  French  ordinance,  (liv.  3.  tit.  Du.  Jet.  art.  13.)  in  express 
terms  excludes  from  the  benefit  of  general  average  goods  stowed 


INSURANCE  II.  5. 


48.1 


upon  deck  ;  and  the  same  rule  prevails  in  practice  in  this  coun- 
try ;  (Myer  v.  Vander  Deyl,  coram  Lord  Ellenborough,  sittings 
after  Michaelmas,  1803.  Blackhouse  v.  Ripley,  coram  Chambre,  J. 
Abbott  on  Merchant  Shifts,  &c.  part  iii.  c.  viii.  323.)  as  goods  so 
stowed  may,  in  many  cases,  obstruct  the  management  of  the  ves- 
sel ;  and  except  in  cases  where  usage  may  have  sanctioned  the 
practice,  the  master  ought  not  to  stow  them  there  without  the  con- 
sent of  the  merchant. 

If  goods  be  put  on  board  a  lighter  to  enable  the  ship  to  sail  into 
harbour,  and  the  lighter  perish,  the  owners  of  the  ship  and  re- 
maining cargo  are  to  contribute ;  but  if  the  ship  be  lost,  and  the 
lighter  saved,  the  owners  of  the  goods  preserved  are  not  to  con- 
tribute, the  lightening  of  the  ship  being  an  act  of  deliberation  for 
the  general  benefit,  but  the  saving  the  lighter  being  accidental,  and 
no  way  proceeding  from  a  regard  for  the  whole.    Park,  124. 

An  action  upon  promises  lies  by  a  ship-owner  to  recover  from 
the  owner  of  the  cargo  his  proportion  of  general  average  loss,  in- 
curred by  sacrificing  the  tackle  belonging  to  a  ship  for  an  unusual 
purpose,  on  an  extraordinary  occasion  of  danger,  for  the  benefit  of 
the  whole  concern.    Birkley  v.  Presgrave,  1  East,  220. 

Diamonds  and  jewels,  when  a  part  of  the  cargo,  must  contri- 
bute according  to  their  value ;  but  ship  provisions,  the  persons  of 
the  passengers,  wearing  apparel,  and  such  jewels  as  merely  be- 
long to  the  person,  bottomry,  or  respondentia  bonds,  and  the  wages 
of  the  sailors,  shall  not  any  of  them  contribute.  Park,  126,  127. 
129.  422.    See  also  this  Diet.  tit.  Carrier. 

In  order  to  fix  a  right  sum  on  which  the  average  or  contribution 
may  be  computed,  and  which  in  general  is  not  made  till  the  ship's 
arrival  at  her  port  of  discharge,  it  is  to  be  considered,  what  the 
whole  ship,  freight,  and  cargo  would  have  produced  net,  if  no 
jettison  had  been  made  ;  and  then  the  ship,  freight,  and  cargo,  are 
to  bear  an  equal  and  proportionable  part  of  the  loss.  According 
to  the  custom  of  merchants  in  England,  the  goods  thrown  over- 
board are  to  be  estimated  at  the  price  for  which  the  goods  saved 
were  sold,  freight  and  all  other  charges  being  first  deducted. 
Park,  127,  128. 

The  general  rules  as  to  a  partial  loss,  and  its  consequences,  were 
settled  in  the  case  of  Lewis  v.  Pucker,  2  Burr.  1167.  et  seq.  from 
whence  much  of  the  subsequent  information  is  drawn  ;  but  the 
whole  of  the  law  on  this  part  of  the  subject  is  more  intricate  and 
perplexed  than  on  any  other  question  of  insurance. 

Partial  loss  then,  when  applied  to  the  ship,  means  a  damage, 
which  she  may  have  sustained  in  the  course  of  her  voyage,  from 
some  of  the  perils  mentioned  in  the  policy  :  when  to  the  cargo,  it 
means  the  damage  which  the  goods  have  suffered  from  storm,  Sec. 
though  the  whole  or  greater  part  thereof  may  arrive  in  port.  By 
express  stipulation  in  the  terms  of  the  London  policies,  these 
losses  do  not  fall  upon  the  underwriters,  unless  they  amount  to 
31.  per  cent,  but  if  a  loss,  arising  from  a  general  average,  (i.  e.  a 
contribution  to  a  general  loss,)  should  be  under  3/.  per  cent,  there 
the  underwriter  is  liable.  And  in  all  cases  of  a  partial  loss,  the 
value  in  the  policy  can  be  no  guide  to  ascertain  the  damage  ;  but 
it  becomes  the  subject  of  proof  as  in  case  of  an  open  policy. 
Park,  101  —  103. 
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When  goods  are  partially  damaged,  the  underwriter  must  pay 
the  owner  such  proportion  of  the  prime  cost  or  value  in  the  policy, 
(or  if  no  value  is  stated  in  the  policy,  then  of  the  invoice  price, 
with  all  charges  and  premium  of  insurance,)  as  corresponds  to  the 
proportion  of  diminution  in  value  occasioned  by  the  damage. 
Where  an  entire  thing,  as  one  hogshead  of  sugar,  happens  to  be 
spoiled,  if  you  can  fix  whether  it  be  a  third  or  fourth  worse,  then 
the  damage  is  ascertained  ;  but  this  can  only  be  done  at  the  port  of 
delivery,  where  the  whole  damage  is  known,  and  the  voyage  is 
completed ;  and,  whether  the  price  of  the"  commodity  be  high  or 
low,  it  equally  ascertains  the  proportion  of  damage  ;  though  no  re- 
gard is  to  be  paid  to  the  rise  or  fall  of  the  market,  as  to  the  sum 
to  be  paid  by  the  insurer,  which  is,  in  either  case,  to  be  regula- 
ted only  by  the  prime  cost  or  invoice  price.  Parky  103,  &c.  2 
Burr.  1167. 

The  rule  by  which  to  calculate  a  partial  loss  on  a  policy,  on  goods, 
by  reason  of  sea-damage,  is  the  difference  between  the  respective 
gross  proceeds  of  the  same  goods  when  sound  and  when  damaged, 
and  not  the  net  proceeds ;  it  being  settled,  that  the  underwriter  is 
not  to  bear  any  loss  from  fluctuation  of  market  or  port  duties,  or 
charges  after  the  arrival  of  the  goods  at  their  port  of  destination. 
Johnson  v.  Sneddon,  2  East,  581. 

These  rules  can  only  apply  to  cases  where  there  is  a  specific 
description  of  goods,  but  where  the  property  is  of  various  kinds, 
an  account  must  be  taken  of  the  value  of  the  whole,  and  a  pro- 
portion of  that  as  the  amount  of  the  goods  lost.    Park,  I'll. 

Some  goods  are  of  a  perishable  nature,  and,  against  the  losses 
arising  from  the  principle  of  corruption  inherent  in  such,  the  un- 
derwriters of  London  have  exempted  themselves,  by  declaring,  in 
a  memorandum  contained  in  all  their  policies,  that  they  will  not 
be  answerable  for  any  partial  loss  happening  to  corn,  fish,  salt, 
fruit,  flour,  or  seed,  unless  it  arise  by  way  of  general  average,  or 
in  consequence  of  the  ship  being  stranded  ;  against  a  loss  by  which 
latter  event,  however,  in  cases  of  these  perishable  commodities, 
the  two  insurance  companies  already  mentioned  do  not  undertake 
to  be  answerable.    See  3  Burr.  1553. 

On  this  clause  it  has  in  several  cases  been  uniformly  held,  that 
no  loss  shall  be  deemed  total  so  as  to  charge  the  insurers  in  case 
of  such  perishable  commodities,  as  long  as  the  commodity  speci- 
fically remains,  though  perhaps  wholly  unfit  for  use.  3  Burr. 
•  1550.  The  case  in  2  Stra.  1065.  to  the  contrary,  has  been  since 
overruled  hy  that  of  Mason  v.  Skurray,  Park,  116.;  in  which  it 
was  also  held,  that  the  term  corn  included  peas  and  beans,  and 
other  particulars.    See  Park,  112 — 117. 

Where,  after  seizure  by  an  armed  mob,  the  vessel  was  strand- 
ed, and  part  of  the  cargo  (consisting  of  corn)  taken  by  the  mob  at 
their  own  price,  the  loss  cannot  be  recovered  as  for  a  general  ave- 
rage ;  but  for  such  part  as,  in  consequence  of  the  stranding,  was 
damaged  and  thrown  overboard,  the  insured  may  recover  on  a 
count,  stating  the  loss  to  be  by  stranding.    4  Term  Rep.  783. 

The  usual  memorandum,  "  corn,  fruit,  Sec.  warranted  free  from 
average,  unless  general,  or  the  ship  be  stranded,"  and  the  ship  be 
in  fact  stranded  in  the  course  of  the  voyage,  the  underwriters  are 
liable  for  an  average  loss  arising  from  the  perils  of  the  seas,  though 
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no  part  of  the  loss  arise  from  the  act  of  stranding.  Burnett  y. 
Kensington,  7  Term  Re/i.  210. 

And  in  a  case  of  a  ship  running  on  some  wooden  piles  four  feet 
under  water,  erected  in  Wisbeach  river,  about  nine  yards  from 
the  shore,  but  placed  there  to  keep  up  the  banks  of  the  shore,  and 
lying  on  such  piles  till  they  were  cut  away,  was  a  stranding  within 
the  meaning  of  the  memorandum  in  the  policy,  so  as  to  subject 
the  underwriters  to  an  average  loss  on  corn^  and  the  jury  found  ac- 
cordingly. Dobson  v.  Bolton,  sittings  after  Easter  term,  1799, 
Park,  4th  edit.  111.  a.  See  also,  Bowring  y,  Elmslie,  Park,  5th 
edit.  ft.  115.  b. 

When  the  quantity  of  damage,  sustained  in  the  course  of  the 
voyage,  is  known,  and  the  amount,  which  each  insurer  is  to  pay, 
is  settled,  it  is  usual  for  the  underwriter  to  endorse  on  the  policy, 
"  adjusted  this  loss  at  so  much  per  cent"  This  is  called  an  adjust- 
ment ;  after  which,  if  the  underwriter  refuse  to  pay,  the  owner  has 
no  occasion  to  go  into  the  proof  of  his  loss,  or  any  of  the  circum- 
stances, the  adjustment  being  considered  as  a  note  of  hand.  Park*) 
117,  1 18.  So  after  judgment  by  default  upon  a  valued  policy,  the 
plaintiff's  title  to  recover  is  confessed,  and  the  amount  of  the  da- 
mage is  fixed  by  the  policy.  Doug.  315.  Thellusson  y.  Fletcher. 
And  if  a  loss  be  total  at  the  time  of  the  adjustment,  and  the  in- 
surer >?pay  for  a  total  loss,  the  insured  is  not  obliged  to  refund,  if 
it  should  afterwards  turn  out  to  be  partial,  but  the  insurer  will 
stand  in  the  place  of  the  insured.    4  Burr.  1966. 

6.  Salvage  is  an  allowance  made  for  saving  a  ship  or  goods,  or 
both  from  the  danger  of  the  seas,  fire,  pirates,  or  enemies ;  in 
which  sense  it  is  here  used,  though  it  is  also  sometimes  incorrectly 
applied  to  signify  the  thing  itself  which  is  saved.  Park,  131.  And 
the  saver  has  such  a  property  in  the  goods  saved  by  his  own  ex- 
ertions and  danger,  that  in  an  action  of  trover,  it  has  been  held 
the  defendants  might  retain  the  goods  till  payment  of  the  salvage, 
I  Ld.  Raym.  393.    2  Salk.  654. 

When  a  ship  has  been  wrecked,  the  law  of  England,  by  various 
statutes,  declares,  that  reasonable  salvage  only  shall  be  allowed  to 
those  who  save  the  ship  or  any  of  the  goods  ;  and  what  shall  be  a 
reasonable  allowance  must  be  ascertained  by  three  justices  of  the 
peace.  See  stats.  12  Ann.  st.  2.  c.  18.  (made  perpetual  -by  stat.  4 
Geo.  I;  c.  12.)  stat.  26  Geo.  II.  c.  19.  and  this  Diet.  tit.  Wreck. 

The  right  of  owners  on  recapture  has  been  already  noticed, 
(ante,  2.)  The  salvage  in  this  case  is  regulated  by  stats.  13  Geo* 
II.  c.  4.  §  18.  29  Geo.  II.  c.  34.  §  24.  which  enact,  that  if  any  prize 
taken  from  the  enemy,  shall  appear  to  have  belonged  to  any  of 
his  majesty's  subjects,  it  shall  be  restored  to  the  former  owner, 
upon  his  paying,  in  lieu  of  salvage,  one-eighth  of  the  value,  if  re- 
taken at  any  time  by  one  of  his  majesty's  ships.  If  retaken  by  a 
privateer,  before  it  has  been  twenty-four  hours  in  the  possession 
of  the  enemy,  the  salvage  paid  to  be  one-eighth  of  the  value  ;  if 
above  twenty-four  and  under  forty-eight  hours  one-fifth ;  if  above 
forty-eight  and  under  ninety-six  hours  one-third  part  thereof;  and 
if  above  ninety-six  hours,  a  moiety  or  one  half  part  thereof;  or, 
if  the  ship  so  retaken  have  been  fitted  out  by  the  enemy  as  a  ship 
of  war,  the  salvage  is  in  all  cases  settled  at  #a  moiety,  See  43 
■Geo.  IIL  c,  160.  .§  39.  and,  45  Geo.  III.  c.  72.  §  7*, 
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Wearing  apparel  of  the  master  and  seamen  is  always  excepted 
from  the  allowance  of  salvage.  The  valuation  of  a  ship  and  cargo, 
in  order  to  ascertain  the  rate  of  salvage,  may  be  determined  by 
the  policies  of  insurance  made  on  them  respectively ;  if  there  be 
no  reason  to  suspect  they  are  undervalued.  If  there  be  no  policy, 
the  real  value  must  be  proved  by  invoices,  Sec.  Park,  140.  Lex 
Merc. 

Underwriters,  by  their  policy,  expressly  undertake  to  bear  all 
expenses  of  salvage.  It  is  therefore  not  necessary  to  state  them 
in  a  declaration  as  a  special  breach  of  the  policy.  Hardw.  304. 
See  ante,  I.  4.  But  if  the  insurer  pay  to  the  insured  such  ex- 
penses, and  from  particular  circumstances  the  loss  be  repaired  by 
unexpected  means,  the  insurer  shall  stand  in  the  place  of  the  in- 
sured, and  receive  the  sum  thus  paid  to  atone  for  the  loss.  1 
Fez.  98. 

Where  the  salvage  is  high,  and  the  other  expenses  are  great, 
and  the  object  of  the  voyage  is  defeated,  the  insured  is  allowed  to 
abandon  to  the  insurer,  and  call  upon  him  to  contribute  for  a  total 
loss  :  which  brings  us  to  the  subject  of, 

7.  Abandonment.  Before  a  person  insured  can  demand  from  the 
underwriter  a  recompense  for  a  total  loss,  he  must  abandon  to  him 
whatever  claims  he  may  have  to  the  property  insured ;  and  when 
the  underwriter  has  discharged  his  insurance,  and  the  abandon- 
ment is  made,  he  stands  in  the  place  of  the  insured,  and  is  en- 
titled to  all  the  advantages  resulting  from  that  situation,  in  case 
the  ship  or  property,  &c.  is  not  totally  lost,  or  is  afterwards  re- 
stored by  recapture,  8cc    See  Park,  c.  9.    1  Vez.  98. 

Abandonment  is  as  ancient  as  the  contract  of  insurance  itself :  the 
time,  within  which  it  must  be  made,  was  not  however  fixed  in  En- 
gland till  lately.  It  is  now  held,  that  as  soon  as  the  insured  re- 
ceive accounts  of  such  loss  as  entitles  them  to  abandon,  they  must, 
in  the  first  instance,  make  their  election  whether  they  will  aban- 
don or  not ;  and  if  they  abandon,  they  must  give  the  underwriters 
notice  in  a  reasonable  time,  otherwise  they  waive  their  right  to 
abandon,  and  can  never  after  recover  for  a  total  loss.  1  Term 
Befi.  608.  But  if  the  insured,  hearing  that  the  ship  is  disabled  and 
has  put  into  port  to  repair,  express  his  desire  to  the  underwriters 
to  abandon,  and  be  dissuaded  from  it  by  them,  and  they  order  the 
repairs  to  be  made,  they  are  liable  to  the  owner  for  all  the  subse- 
quent damage  occasioned  by  that  refusal,  though  it  should  amount 
to  the  whole  sum  insured.    2  Term  Pe/i.  407. 

When  an  abandonment  is  made,  it  must  be  total  and  not  partial. 
And  though  the  insured  may  in  all  cases  choose  not  to  abandon, 
yet  he  cannot  at  his  pleasure  abandon,  and  thereby  turn  a  partial 
into  a  total  loss.    2  Burr.  697. 

Wc  have  already  seen  {ante,  II.  1.)  that  the  insured  may  aban- 
don to  the  underwriter,  and  call  upon  him  for  a  total  loss,  if  the 
damage  exceed  half  the  value;  if  the  voyage  be  absolutely  lost  or 
not  worth  pursuing ;  if  further  expense  be  necessary,  and  the  in- 
surer will  not  engage,  at  all  events,  to  bear  that  expense,  though 
it  should  exceed  the  value,  or  fail  of  success.  But  he  cannot 
abandon  unless  at  some  period  or  other  of  the  voyage  there  has 
been  a  total  loss.  J  Term  Rep.  187.  Park,  c.  9.  /i.  166.  Also,  if 
neither  the  thing  insured,  nor  the  voyage  be  lost,  and  the  damage 
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does  not  amount  to  a  moiety  of  the  value,  he  shall  not  be  al- 
lowed to  abandon.  See  2  Burr.  1211.  3  Atk.  195.  and  Goss  v. 
Withers,  2  Burr.  683.  Which  latter  was  the  first  case  in  which 
the  doctrine  of  abandonment  was  gone  into  at  large,  and  the  above 
principles  fully  settled ;  which  have  ever  since  been  strictly  ad- 
hered to,  and  were  particularly  recognised  in  Millet  v.  Fletcher, 
Doug.  (219.)  231.  And,  in  Hamilton  v.  Mendes,  it  was  solemnly 
determined,  that  the  right  to  abandon  must  depend  on  the  nature 
of  the  case  at  the  time  of  the  action  brought,  or  at  the  time  of 
the  offer  to  abandon  ;  in  that  case,  therefore,  where  there  was  a 
capture  and  recapture,  and  it  was  stated,  that  at  the  time  of  the 
offer  to  abandon,  the  peril  was  over,  as  the  ship  was  safe  in  port, 
and  had  suffered  no  damage,  the  court  held  that  the  insured  had  no 
right  to  abandon.  2  Burr.  1198.  1  Black.  Refi.  276.  See  also, 
Park,  c.  9. 

III.  1.  Policies  are  annulled  by  the  least  shadow  of  fraud,  or 
undue  concealment  of  facts  ;  both  parties  are  therefore  equally 
bound  to  disclose  circumstances  within  their  knowledge.  And 
if  the  underwriter,  at  the  time  he  underwrote,  knew  that  the  ship 
was  safe  arrived,  the  contract  will  be  equally  void,  as  if  the  insured 
had  concealed  any  accident  that  had  befallen  the  ship.  Park,  c.  10. 
2  Comm.  460.    1  Black.  Refi.  594.    3  Burr.  1909. 

Cases  of  fraud  upon  this  subject  are  liable  to  a  threefold  divi- 
sion: 1st.  The  allegatio  falsi  :  2d.  The  su/ifiressio  veri  :  3d.  J\lis- 
refirescntation.  The  latter  is  made  a  separate  head  ;  as  though, 
if  wilful,  it  is  a  direct  fraud,  yet  if  it  happen  by  mistake,  if  in  a 
material  point,  it  will  equally  vitiate  the  policy.  Park,  c.  10.  See 
fioug.  (247.)  260. 

As  to  the  first  point,  several  cases  have  determined  that  the 
policy  shall  be  void,  where  goods,  &c.  are  insured  as  the  property 
of  an  ally,  or  as  neutral  property,  when  in  fact  they  are  the  goods 
of  an  enemy :  and  such  false  assertions  in  a  policy  will  vitiate  the 
contract,  though  the  loss  happen  in  a  mode  not  affected  by  that 
falsity,  Park,c.  10.    Skin.  327'.   3  Burr.  1419.   1  Black.  Refi.  427. 

The  second  species  of  fraud,  concealment  of  circumstances,  vi- 
tiates all  contracts  of  insurance.  The  facts  upon  which  the  risk 
is  to  be  completed  lie,  for  the  most  part,  within  the  .knowledge  of 
the  insured  only.  The  underwriter  relies  upon  him  for  all  ne- 
cessary information  ;  and  must  trust  to  him  that  he  will  conceal  no- 
thing, so  as  to  make  him  form  a  wrong  estimate  ;  on  this  ground, 
where  one  having  an  account  that  a  ship,  described  like  his,  was 
taken,  insured  his  own  ship,  without  giving  any  notice  to  the  in- 
surers of  what  he  had  heard,  the  policy  was  decreed  in  equity  to 
be  delivered  up.  2  P.  Wms.  170.  See  1  Black.  Refi.  463.  594. 
2  Stra.  1183.  Park,  c.  10.  But  there  are  many  matters  as  to 
which  the  insured  may  be  innocently  silent;  1st.  As  to  what  the 
insurer  knows  ;  however  he  came  by  that  knowledge  ;  2d.  As  to 
what  he  ought  to  know  ;  3d.  As  to  what  lessens  the  risk.  And 
it  may  here  be  remarked,  that  an  underwriter  is  bound  to  know 
political  perils,  as  to  the  state  of  war  or  peace  :  he  also  ought  to 
be  acquainted  with  the  nature  and  danger  of  every  voyage,  which 
may  be  called  natural  perils;  if  he  insure  a  privateer,  it  is  under- 
stood that  he  is  not  to  be  informed  of  its  destination  ;  and,  as  men 
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reason  differently  from  different  facts^  he  needs  not  be  told  an- 
other's conclusion  from  known  facts.  In  short,  v  the  question,  in 
cases  of  concealment,  must  always  be,  "  whether  there  was,  under 
all  the  circumstances,  at  the  time  the  policy  was  underwritten,  a 
fair  statement  or  concealment ;  fraudulent,  if  designed,  or,  if  not 
designed,  varying  materially  the  object  of  the  policy,  and  changing 
the  risk  understood  to  be  run."  The  above  rules,  and  the  whole 
doctrine  of  concealment,  were  laid  down  in  Carter  v.  Boehm,  which 
was  an  insurance  by  the  governor  of  Fort  Marlborough  in  Ben- 
coolen,  against  the  event  of  the  fort  being  taken  by  any  European 
power  in  the  course  of  a  year.  3  Burr.  1905.  1  Black.  593.  And 
the  rules  there  advanced  and  illustrated  have  been  confirmed  in. 
subsequent  cases.  Planche  v.  Fletcher ,  Doug.  (238.)  251.  and  see 
Park,  c.  10. 

A  rejircsentation  is  a  state  of  the  case,  not  forming  a  part  of  the 
written  instrument  or  policy,  as  a  warranty  does.  Therefore,  if 
there  be  a  misrepresentation  it  will  avoid  the  policy,  as  a  fraud, 
but  not  as  a  part  of  the  agreement,  as  in  the  case  of  warranty.  And 
if  a  representation  be  false  in  any  material  point,  even  through 
mistake,  it  will  avoid  the  policy,  because  the  underwriter  has  com- 
puted the  risk  upon  circumstances  which  did  not  exist.  Parkt 
c.  10.  In  the  case  of  Paivson  v.  Watson,  Lord  Mansfield  stated, 
that  "  there  cannot  be  a  clearer  distinction  than  that  which  exists 
between  a  warranty,  which  makes  part  of  the  written  policy,  and 
a  collateral  representation,  which,  if  false  in  a  point  of  materiality, 
makes  the  policy  void  ;  but  if  not  material  it  can  hardly  ever  be 
fraudulent."  Co-jfi.  785.  And  in  Macdoival  v.  Frazer,  the  same 
learned  judge  laid  down,  that  u  a  representation  must  be  fair  and 
true.  It  should  be  true  as  to  all  the  insured  knows  ;  and  if  he  re- 
presents facts  to  the  underwriter,  without  knowing  the  truth,  he 
takes  the  risk  upon  himself:"  but  the  difference  between  the  fact, 
as.it  turns  out,  and  as  represented,  must  be  material.  Doug.  (247.) 
260.  See  also,  Bizev.  Fletcher,  or  Lavabre  v.  Wilson,  Doug*.  (271.) 
284.  and  ante,  I.  3. 

The  policy  is  void  if  the  broker 'conceal  any  material  circum- 
stances, though  the  only  ground  for  not  mentioning  them  should 
be  that  the  facts  concealed  appeared  immaterial  to  him.  Shirley 
v.  Wilkinson,  Doug.  (293.)  306.  n.  But  the  thing  concealed  must 
be  some  fact,  not  a  mere  speculation  or  expectation  of  the  insured. 
Barber  v.  Fletcher,  Doug.  (292.)  305. 

In  all  these  cases  of  fraud,  wherever  there  has  been  an  allegation 
of  falsehood,  a  concealment  of  circumstances,  or  a  misrepresenta- 
tion, it  is  immaterial  whether  it  be  the  act  of  the  person  himself 
who  is  interested,  or  of  his  agent;  for  in  either  case  the  contract 
is  founded  in  deception,  and  the  policy  is  consequently  void.  And 
this  rule  prevails,  even  though  the  act  cannot  be  at  all  traced  to 
the  owner  of  the  property  insured."  Stewart  'v.  Dunlop,  in  Dom. 
Proc.  1785.   Fitzherbertw  Mather,  1  Term  Rep.  12.  Park,c.\0. 

A  policy  will  not  however  be  set  aside  on  the  ground  of  fraud, 
unless  it  be  fully  and  satisfactorily  proved  ;  and  the  burden  of  proof 
lies  on  the  person  wishing  to  take  advantage  of  the  fraud.  At  the 
same  time,  positive  and  direct  proof  of  fraud  is  not  to  be  expected, 
and  from  the  nature  of  the  thing  circumstantial  evidence  is  all  that 
1  > 
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can  be  given.  Parky  214.  As  to  the  return  of  premium  in  cases 
of  fraud,  see  post,  8. 

2.  It  being  necessary,  except  in  some  special  cases,  to  insert 
the  name  of  the  ship,  on  which  the  risk  is  to  be  run,  in  the 
policy;  it  follows  as  an  implied  condition,  that  the  insured  shall 
neither  substitute  another  ship  for  that  mentioned  in  the  policy 
before  the  voyage  commences,  in  which  case  there  would  be  no 
contract  at  all ;  nor,  during  the  voyage,  remove  the  property  in- 
sured from  one  ship  to  another,  without  consent  of  the  insurer,  or 
without  an  unavoidable  necessity,  under  which  every  thing  possible 
must  be  done  for  the  benefit  of  all  concerned ;  if  he  do,  the  im- 
plied condition  is  broken,  and  he  cannot,  in  case  of  loss,  recover 
against  the  underwriter.  Park,  c.  16.  See  2  Stra.  1248.  1  Burr. 
351.    1  Term  Be/i.  611.  note. 

3.  Deviation  is  understood  to  mean  a  voluntary  departure,  with- 
out necessity  or  any  reasonable  cause,  from  the  regular  and  usual 
course  of  the  specific  voyage  insured.  Whenever  this  happens, 
the  voyage  is  determined  ;  and  the  insurers  are  discharged  from 
any  responsibility ;  because  the  ship  goes  upon  a  different  voyage 
from  that  against  which  the  insurer  undertook  to  indemnify.  And 
it  is  not  material  in  this  case  whether  the  loss  be  or  be  not  an 
actual  consequence  of  the  deviation  ;  for  the  insurers  are  in  no 
case  answerable  for  a  subsequent  loss,  in  whatever  place  it  hap- 
pen, or  to  whatever  cause  it  may  be  attributed.  ISf either  does  it 
make  any  difference  whether  the  insured  was  or  was  not  con- 
senting to  the  deviation.  Park,  c.  17.  fi.  294.  and  see  Elliot  v.  Wil- 
son, Bro.  P.  C.  If  therefore  the  master  of  a  vessel  put  into  a  port 
not  usual,  or  stay  an  unusual  time,  it  is  a  deviation.  And  if  the 
deviation  be  but  for  a  single  night,  or  for  an  hour,  it  is  fatal.  But 
if  a  merchant  ship  carry  letters  of  marque  she  may  chase  an  ene- 
my, though  she  may  not  cruize  without  being  deemed  guilty  of 
a  deviation.    Park,  295 — 299. 

Wherever  the  deviation  is  occasioned  by  absolute  necessity  ;  as 
where  the  crew  force  the  captain  to  deviate,  the  underwriters  con- 
tinue liable.  2  Stra.  1264.  And  the  general  justifications  for  a 
deviation  seem  to  be  these  :  to  repair  the  vessel,  to  avoid  an  im- 
pending storm,  to  escape  from  an  enemy,  or  to  seek  for  convoy. 

If  therefore  a  ship  is  decayed,  or  hurt  by  a  storm,  and  goes  to 
the  nearest  port  to  refit,  it  is  no  deviation,  because  it  is  for  the  gene- 
ral interest  of  all  concerned.  I  Atk.  "515.  Park,c.  17.  So  when- 
ever a  ship,  in  order  to  escape  a  storm,  goes  out  of  the  direcf. 
course,  or,  when  in  the  due  course  of  the  voyage,  is  driven  out  of  it 
by  stress  of  weather,  this  is  no  deviation.  And  if  a  storm  drive 
a  ship  out  of  the  course  of  her  voyage,  and  she  do  the  best  she 
can  to  get  to  her  port  of  destination,  she  is  not  obliged  to  return 
to  the  point  from  which  she  was  driven.  1  Term  Refi.  22.  Park, 
c.  17. 

A  deviation  may  also  be  justified,  if  done  to  avoid  an  enemy,  or 
seek  for  convoy  ;  because  it  is  in  truth  no  deviation  to  go  out  of 
the  course  of  a  voyage,  in  order  to  avoid  a  danger,  or  to  obtain  a 
protection  against  it:  if  in-all  cases  the  master  of  a  ship  act  fair- 
ly and  dona  fide  according  to  the  best  of  his  judgment.  2  Salk. 
445.    2  Stra.  1265.  Park,  c:  17. 

In  all  cases  of  deviation,  it  may  be  laid  down  as  a  general 
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rule,  that,  wherever  a  ship  does  that  which  is  for  the  general 
benefit  of  all  parties  concerned,  the  act  is  as  much  within  the 
spirit  of  the  policy  as  if  it  had  been  expressed  :  and,  in  order  to 
say  whether  a  deviation  be  justifiable  or  not,  it  will  be  proper  to 
attend  to  the  motives,  end,  and  consequence,  of  the  act  as  the 
true  ground  of  judgment.  Convfi.  601.  But  to  avoid  as  much  as 
possible  any  additional  risk,  in  case  of  a  deviation  from  necessity, 
the  ship  must  pursue  such  -voyage  of  necessity,  in  the  direct  course, 
and  in  the  shortest  time  possible,  as  nothing  more  must  be  done 
than  the  necessity  requires,  otherwise  the  underwiters  will  be  dis- 
charged.   La-vabre  v.  Walter,  Dougl.  (271.)  284. 

If  the  voyage  described  in  the  policy  be  from  "  A.  to  B.  and  C." 
and  the  ship  go  to  C.  before  B.  (though  C.  be  nearer  to  A.  than 
B.  is)  it  is  a  deviation,  if  it  be  not  the  regular  and  settled  course 
of  the  voyage  to  go  to  C.  first.  Beatson  v.  Haivorth,  6  Term  Rep. 
531. 

Whether  such  a  regular  and  settled  voyage  will  control  such  a 
policy  ?  Qu.  id. 

A  deviation  of  a  vessel  from  the  voyage  insured  through  the  ig- 
norance of  the  captain,  or  from  any  other  motive,  not  fraudulent, 
though  it  avoids  the  policy,  does  not  constitute  an  act  of  barratry. 
Phyn  v.  Royal.  Exch.  .Ass.  Comfu    7  Term  Rep..  505. 

Policy  on  goods,  on  board  a  particular  ship,  from  A.  to  B, 
"  against  sea  risk  and  fire  only"  in  the  course  of  the  voyage  from 
A.  to  B.  the  ship  was  carried  out  of  the  course  of  the  voyage  in- 
sured, and  while  so  proceeding,  the  goods  insured  sustained  sea 
damage  ;  held,  the  underwriters  were  liable  for  this  loss.  Scott  and 
another  v.  Thompson,  1  Bos.  and  Pull.  JY.  R.  181. 

A  policy  of  insurance  on  a  ship  on  a  certain  commercial  voyage, 
with  or  without  letters  of  marque,  giving  leave  to  the  assured  to 
chase,  capture,  and  man  prizes,  however  it  may  warrant  him  in 
weighing  anchor,  while  waiting  at  a  place  in  the  course  of  the  com- 
mercial voyage  insured  for  the  purpose  of  chasing  the  enemy  who 
had  before  anchored  at  the  same  place  in  sight  of  him,  and 
was  then  endeavouring  to  escape,  will  not  warrant  him  after  the 
capture,  and  in  the  course  of  the  further  prosecution  of  the  voy- 
age, in  shortening  sail  and  laying  to,  in  order  to  let  the  prize  keep 
up  with  him  for  the  purpose  of  protecting  her  as  a  convoy  into 
port  in  order  to  have  her  condemned  ;  though  such  port  were 
within  the  voyage  insured.  Lawrence  and  others  v.  Sydebotham,6 
East,  45. 

The  words  in  a  policy  of  insurance,  "with  or  without  letter 
of  marque,"  do  not  appear  to  authorize  direct  cruizing  out  of  the 
course  of  the  voyage  insured  in  search  of  prize.  Parr  v.  Ander- 
son, ib.  202. 

The  assured  upon  a  trading  voyage  taking  out  a  letter  of  marque 
(but  without  a  certificate  which  is  necessary  to  its  validity)  un- 
known to  the  underwriters,  solely  with  a  view  to  encourage  sea- 
men to  enter  and  without  any  intention  of  using  it  for  the  pur- 
pose of  cruizing,  though  the  vessel  was  armed  for  self-defence,  vs 
not  such  an  alteration  of  circumstances  as  will  avoid  the  policy. 
Moss  v.  Byrom,  6  Term  Rep.  379. 

And  if  a  captain  contrary  to  the  instruction  of  the  owner,  cruize 
for  and  take  a  prize,  and  the  vessel  be  afterwards  lost  in  consequence 
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of  it,  it  is  an  act  of  barratry,  although  the  captain  libelled  the 
prize  for  the  benefit  of  his  ofrner  as  well  as  himself.  Ib. 

If  a  ship  mean  to  go  to  more  than  one  of  the  places  named  in  a 
policy,  she  must  visit  them  in  the  order  in  which  thejr  stand  in 
such  policy.    Marsden  v.  Reid,  3  East,  572. 

A  deviation  merely  intended,  but  never  carried  into  effect,  does 
not  discharge  the  insurers,  and  whatever  loss  happens  before  actual 
deviation,  or  the  dividing  point  of  the  voyage,  falls  upon  the  under- 
writers. 2  Stra.  1249.  T/icllusson  v.  Fergusson,  Doug.  (346.) 
361.  See  also  2  Ld.  Raym.  840.  2  Salk.  444.  But  if  it  can  be 
shown  that  the  parties  never  intended  to  sail  upon  the  voyage  in- 
sured, if  all  the  ship's  papers  be  made  out  from  a  different  place 
from  that  described  in  the  policy,  the  insurer  is  discharged,  though 
the  loss  should  happen  before  the  dividing  point  of  the  two  voyages. 
Wooldridge  v.  Boy  dell,  Doug.  16.  And,  in  all  cases,  deviation  or 
not  is  a  question  of  fact  to  be  decided,  subject  to  the  above  rules, 
according  to  the  circumstances  of  the  case.  Doug.  7S1.  Chang- 
ing the  voyage  by  a  memorandum  on  the  policy.  See  Laird  v. 
Robertson,  4  Bro.  P.  C.  488. 

4.  Every  ship  insured  must,  by  a  tacit  and  implied  warranty  at 
the  time  of  the  assurance,  be  able  to  perform  the  voyage ;  unless 
some  external  accident  should  happen  ;  and  if  she  have  a  latent 
defect,  wholly  unknown  to  the  parties,  that  will  vacate  the  contract 
and  the  insurers  are  discharged.  But  though  the  insured  ought 
to  know  whether  she  was  seaworthy  or  not  at  the  time  she  set 
out  upon  her  voyage,  yet  he  cannot  tell  how  long  she  will  remain 
so  ;  and  if  it  can  be  shown  that  the  decay,  to  which  the  loss  is  at- 
tributable, did  not  commence  till  a  period  subsequent  to  the  in- 
surance, the  underwriter  will  be  liable  though  she  should  even  be 
lost  a  few  days  after  her  departure.  Park,  c.  11.  5  Burr.  2804. 
Dougl.  (708  )  735. 

The  whole  doctrine  of  seaworthiness  was  settled  in  the  case  of 
The  Mills  frigate,  where  the  insurance  was  upon  a  ship  which  had 
a  latent  defect  totally  unknown  to  the  parties;  and  it  was  held, 
that  the  insurers  were  not  liable,  because  the  ship  was  not  sea- 
worthy ;  and  that  however  innocent  or  unfortunate  the  insured 
might  be,  yet  if  the  ship  be  not  seaworthy  at  the  time  of  insuring, 
there  is  no  contract  at  all  between  the  parties  ;  because  the  very 
foundation  of  the  contract,  the  ship,  was  in  the  same  condition  as 
if  it  did  not  exist ;  and  the  doctrine  is  the  same  in  insurance  upon 
goods,  as  when  it  is  upon  the  ship  itself.    See  Park,c.  11. 

As  an  assured  impliedly  warrants  the  ship  insured  to  be  sea- 
worthy; whatever  forms  an  ingredient  in  seaworthiness  is  not  ne- 
cessary to  be  disclosed  by  the  assured  to  the  underwriter  in  the 
first  instance,  unless  information  upon  the  subject  be  particularly- 
called  for,  and  then  the  assured  must  disclose  truly  what  he  knows 
in  the  respect  required  :  therefore  where  the  assured  of  a  ship 
had  received  a  letter  from  the  captain,  informing  him  that  he  had 
been  obliged  to  have  a  survey  on  the  ship  at  Trinidad  on  account 
of  her  bad  character:  but  the  survey  which  accompanied  the  letter, 
gave  the  ship  a  good  character,  held  that  the  non-disclosure  of 
such  letter  and  survey  to  the  underwriters,  did  not  vacate  the 
policy  ;  though  it  appeared  in  evidence  that  such  circumstance, 
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it  known,  would  have  enhanced  the  premium  of  insurance.  Hay- 
ward  and  another  v.  Rodgers,  4  East,  590. 

The  assured  cannot  recover  upon  a  policy  of  assurance  unless 
they  equip  the  ship  with  every  thing  necessary  in  her  navigation 
during  the  voyage,  and  therefore  they  cannot  recover  if  there  be 
no  pilot  on  board.    Law  v.  Hollingworth,  7  T.  R.  1 60. 

Whether  it  be  necessary  to  the  right  of  the  assured  to  recover, 
that,  in  navigating  up  the  Thames,  there  should  be  a  pilot  on  board 
qualified  according  to  the  direction  of  the  stat.  5  Geo.  II.  c.  20.  J 
Qu.  ib. 

By  stat.  31  Geo.  III.  c.  54.  §  7.  (52  Geo.  MI.  c.  52.)  for  regulating 
the  AJrican  slave  trade,  it  is  necessary  that  the  certificate  of  the 
captain's  having  served  as  the  act  requires  should  be  attested  by 
the  owner  or  owners  of  the  ship  or  ships  in  which  the  service  was 
performed  :  and  the  assured  cannot  recover  on  a  policy  on  a  ship 
whose  captain  has  not  such  a  certificate.  Farmer  v.  Legg,  7  Term 
Rep.  186. 

See  also  Christie  v.  Secretan,  8  Term  Rep.  192.  and  Forbes  and 
another  v.  Wilson,  Park,  5th  edit,  in  no.  {a),  p.  228.  b. 

5.  In  wager  policies  or  policies  upon  interest  or  no  interest,  the  per- 
formance of  the  voyage  in  a  reasonable  time  and  manner,  and  not 
the  bare  existence  of  the  ship  or  cargo,  is  the  object  of  insurance. 
But  such  policies  being  contradictory  to  the  real  nature  of  an  in- 
surance, which  is  a  contract  of  indemnity,  seem  to  have  been  ori- 
ginally bad,  because  insurances  were  invented  for  the  benefit  of 
trade,  and  not  that  persons  unconcerned  or  uninterested  should 
profit  by  them.  Indeed  these  wager  policies  were  not  introduced 
into  England,  till  after  the  revolution,  and  the  courts  of  law  looked 
upon  them  with  a  jealous  eye  ;  while  the  courts  of  equity  consider- 
ed them  as  absolutely  void.  Park,c.  14.  See  10  Mod.  77.  Com. 
Rep.  360.    2  Fern.  269.  716. 

The  great  distinction  between  interest,  and  wager  policies  was, 
that  in  the  former  the  insured  recovered  for  the  loss  actually  sus- 
tained, whether  it  was  a  total  or  partial  loss ;  in  the  latter  he 
never  could  recover  but  for  a  total  loss.  2  Burr.  683.  At  length 
it  was  found  that  the  indulgence  given  to  these  fictitious,  or  to  speak 
more  plainly,  gambling  policies,  had  increased  to  such  an  alarm- 
ing degree  as  to  threaten  the  very  annihilation  of  that  security, 
which  it  was  the  original  intent  of  insurances  to  introduce.  It  was, 
therefore,  enacted  by  stat.  19  Geo.  II.  c.  37.  that  insurances  made 
on  ships  or  goods,  interest  or  no  interest,  or  without  further  proof 
of  interest  than  the  policy,  or  by  way  of  gaming  or  wagering, 
or  without  benefit  of  salvage  to  the  insurer,  should  be  null  and 
void.  The  statute,  however,  contains  an  exception  for  insurances  on 
private  ships  of  war  fitted  out  solely  to  cruize  against  his  majesty's 
enemies  ;  see  Fitzgerald  v.  Pole,  4  Bro.  P.  C.  439.  and  also  pro- 
vides, that  any  merchandises  or  effects  from  any  ports  or  places 
in  Europe  or  America,  in  the  possession  of  the  crowns  of  Spain  or 
Portugal,  may  be  insured  in  such  way  or  manner,  as  if  the  statute 
had  not  been  made.  And  it  has  been  decided,  that  the  statute 
does  not  extend  to  insurances  of  foreign  property,  on  foreign  ships. 
Thellusson  v.  Fletcher,  Dong.  (301.)  315. 

The  above  provision  of  the  statute  relative  to  insurances  from 
any  ports  or  places  in  Europe  or  America,  in  the  possession  of 
Spain  or  Portugal)  is  founded  on  the  regulations  of  those  states 
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10  prohibit  illicit  trade  :  it  is  loosely  worded,  and  admits  of  some 
latitude  of  interpretation,  perhaps  more  than  the  legislature  meant 
to  allow.    See  Park,c.  14.  ad  Jin. 

A  -valued  policy  is  not  a  wager  policy ;  it  originates  from  the 
circumstances  of  its  being  sometimes  troublesome  to  the  trader  to 
prove  the  value  of  his  interest,  or  to  ascertain  the  quantity  of  his 
loss  ;  he  therefore  gives  the  insurer  a  higher  premium  to  agree 
to  estimate  his  interest  at  a  sum  certain.  In  this  case  the  plaintiff 
must  prove  some  interest,  although  he  need  not  prove  the  value 
of  his  interest.  But  if  a  valued  policy  were  used  merely  as  a  cover 
to  a  wager  in  order  to  evade  the  statute,  it  would  be  void.  2  Burr. 
1167.    -\Burr.  1966.    Park,  c.  14. 

On  an  insurance  on  ship  and  goods,  valued  at  so  much  on  a 
voyage  to  Africa,  and  the  West  Indies,  the  assured  is  entitled  to 
recover  the  whole  sum  on  a  total  loss,  which  happened  in  the 
latest  period  of  the  voyage  ;  although  a  considerable  part  of  the 
estimated  value  consisted  originally  in  stores  and  provisions  for  the 
voyage,  and  the  slaves  were  brought  to  a  profitable  market  at  the 
first  place  of  the  ship's  destination,  where  she  arrived  a  mere 
wreck,  and  soon  after  foundered.    Shaw  v.  Felton,  2  East,  109. 

Upon  a  joint  capture  by  the  army  and  navy,  the  officers  and 
crew  of  the  ships,  before  condemnation,  have  an  insurable  interest, 
by  virtue  of  the  prize  act,  which  usually  passes  at  the  commence- 
ment of  a  war.    Park,  c.  14.  cites  Le  Cras  v.  Hughes. 

The  profits  of  a  cargo,  employed  in  trade  on  the  coast  of  Africa, 
are  an  insurable  interest.  Barclay  v.  Cousins,  2  East,  544.  ' 

So  is  an  insurance  on  imaginary  profit.  Hendrickson  v.  Marget* 
son,  B.  R.  1776,  cited  in  above  case.  Ib. 

All  contracts  of  insurance  made  by  persons  having  no  interest 
in  the  event  about  which  they  insure,  or  without  reference  to  any 
property  on  board,  are  merely  wagers,  and  as  such  void.  Cowfi. 
583.  And  wherever  the  court  can  see  upon  the  face  of  the  policy 
that  it  is  merely  a  contract  of  gaming,  where  indemnity  is  not  the 
object  in  view,  they  are  bound  to  declare  such  policy  void.  Lonory 
v.  Bourdieu,  Doug.  (451.)  468.  See  Allston  v.  Campbell,  4  Bro.  P. 
C.  476. 

6.  Whenever  an  insurance  is  made  on  a  voyage  expressly  pro- 
hibited by  the  common,  statute  or  maritime  law  of  this  country,  the 
policy  is  void.  And  in  such  a  case  it  is  immaterial  whether  the 
underwriter  did  or  did  not  know  that  the  voyage  was  illegal  ;  for 
the  court  cannot  substantiate  a  contract  in  direct  contradiction  to 
law.  Johnston  x.  Sutton,  Doug.  (241.)  254.  See  Camden  v.  An* 
derson,  6  Term  Rep.  723.  1  Bos.  &  Pull.  273.  Wilson  v.  Mar- 
ryat,  8  Term  Rep.  31.  and  1  Bos.  Isf  Pull.  430.  in  which  books 
the  judgment  in  the  A".  B.  and  Exchequer  Chamb.  are  fully  and  ac- 
curately given.  See  also  Bird  v.  Appleton,  8  Term  Rep.  562.  In 
like  manner,  if  a  ship,  though  neutral,  be  insured  on  a  voyage 
prohibited  by  an  embargo,  such  an  insurance  is  void.  Park,  c.  12. 
An  insurance  upon  a  smuggling  voyage,  prohibited  by  the  revenue 
laws  of  this  country,  is  void  ;  but  the  rule  has  never  been  ex- 
tended to  cases  against  the  revenue  laws  of  a  foreign  state,  as  no 
country  pays  attention  to  the  revenue  laws  of  another.  Park,  c. 
12.    Doug.  251. 

The  questions  how  far  trading  with  an  enemy  in  time  of  ac- 
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tual  war,  and  how  far  insurance^  upon  the  goods  of  an  enemy 
are  legal,  expedient,  or  political,  have  been  frequently  considered. 
As  to  the  first,  if  was  expressly  prohibited  by  the  laws  of  ancient 
France,  to  the  subjects  of  that  country,  and  it  appears  scarcely 
to  admit  of  a  doubt  in  England,  though  the  cases  on  the  sub- 
ject are  very  few.  See  2  Roll.  Abr.  173.  1  Vez.  317.  In  a 
very  modern  case  Lord. Manxfield  said,  that  by  the  maritime  law, 
trading  with  an  enemy  is  cause  of  confiscation,  provided  you  take 
him  in  the  fact.  But  this  does  not  extend  to  neutral  vessels.  The 
common  law,  however,  does  not  seem  directly  to  forbid  such  tra- 
ding; and  one  argument  to  show  that  it  does  not,  is,  that  several 
statutes  have  been  s/iecially  passed,  in  order  to  make  such  trading 
illegal.  1  Term  Rep.  84.  As  to  the  second  question,  the  insu- 
rance of  enemies'  property;  under  the  common  law  it  has  been  sanc- 
tioned ;  and  Lord  Hardwicke,  in  a  case  before  him,  observed,  that 
there  had  been  no  determination  that  insurances  on  enemies' 
ships  during  the  war  is  unlawful,  and  that  there  had  been  several 
insurances  of  this  sort  during  the  (then)  war,  which  a  determina- 
tion on  the  legality  of  trading  with  an  enemy  might  hurt.  1  Vez. 
319.  The  legislature  have,  however,  repeatedly  thought  it  neces- 
sary to  interfere  to  prevent  these  insurances  ;  and  in  the  war  which 
commenced  in  1793,  to  prevent  also  all  kind  of  trading  with  the 
enemy,  (France,)  whose  proceedings,  indeed,  were  then  such  as  to 
threaten  the  dissolution  of  all  civil  society  ;  see  stat.  21  Geo.  Ih  c. 
4.  which  expired  about  a  twelvemonth  after  the  (then)  war;  and 
stat.  33  Geo.  III.  c.  27.  which  not  only  renders  insurance  on  French 
property  void  during  the  war,  but  also  subjects  the  offender  to 
three  months'  imprisonment,  and  imposes  the  penalties  of  treason  on 
all  persons  trading  with  so  perfidious  a  foe.  Many  strong  and 
ingenious  arguments  have,  however,  been  urged  against  what 
is  termed  the  impolicy  of  preventing  such  insurances.  The  most 
forcible  arise  from  the  assertions  that  the  balance  of  that  trade  has 
always  been  found  in  favour  of  England,  and  that  it  has  been  the 
means  of  detecting  many  of  the  enemy's  plans.  But  as  even  the 
advocates  for  this  measure  allow  that  no  insurance  can  be  made 
upon  a  voyage  to  a  besieged  fort  or  garrison,  with  a  view  of  car- 
rying assistance  to  them  ;  or  upon  ammunition,  warlike  stores,  or 
provisions  ;  surely  the  admitting  of  any  sort  of  insurance,  is  afford- 
ing a  tempting  opening  to  this  which  is  acknowledged  to  be  dan- 
gerous ;  and  it  may  be  worthy  the  consideration  of  the  legislature 
to  settle  both  these  points  in  a  permanent  manner.  See  at  length, 
on  this  subject,  Park,  c  12. 

After  the  above  was  written,  the  cases  of  Brandon  v.  Nesbitt, 
and  Bristonv  v.  Toivers,  were  determined.  See  6  Term  Refi.  23. 
35.  By  the  first  of  these  the  court  of  B.  R.  declared,  that  no  ac- 
tion could  be  maintained  either  by  or  in  favour  of  an  alien  ene- 
my ;  and  as  a  consequence  of  that  determination,  the  latter  case 
was  decided,  after  a  long  argument,  by  the  positive  opinion  of 
the  court  in  a  very  few  words,  that  the  insurance  of  an  enemy's 
property  is  illegal,  and  no  action  can  be  maintained  thereon. 

This  question  is  now  for  ever  at  rest  in  the  law  of  England,by 
the  decision  of  the  court  of  K.  B.  upon  a  writ  of  error  from  the 
common  pleas,  in  which  it  was  held  by  Lord  Kenyon,  Grose, 
Lawrence,  and  Le  Blanc,  Justices,  that  is  was  a  principle  of  the 
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common  law,  that  trading  with  an  enemy,  without  the  king's  li- 
cense, is  illegal  in  British  subjects.  Potts  v.  Bell,  8  Term  Refi. 
548. 

Therefore,  where  the  license  to  trade  was  on  the  express  condi- 
tion that  bond  be  given,  in  such  penalty,  by  such  persons,  and  in 
such  manner,  as  the  commissioners  of  the  customs  shall  direct,  that 
the  goods  shall  be  exported  to  the  places  proposed  and  to  no  other; 
.and  that  a  certificate  shall  be  produced  within  six  months  from 
the  British  consul,  or  other  person  there  described,  that  the  goods 
have  been  landed  :  if  the  bond  be  not  given,  the  license  is  void, 
the  voyage  illegal,  and  cannot  be  insured.  Vandyck  v.  Whitmore, 
1  East,  475. 

7.  All  insurances  upon  commodities,  the  importation  or  export- 
ation of  which  is  prohibited  by  law,  are  void ;  and  the  rule  pre- 
vails in  this  instance  also,  whether  the  underwriter  did  or  did  not 
know  that  the  subject  of  the  insurance  was  a  prohibited  commo- 
dity. Park,  c.  13.  And  to  prevent  all  such  insurances,  the  stat. 
4  &  5  W.  Is?  M.  c.  15.  inflicts  a  penalty  of  500/.  on  any  person 
who,  by  way  of  insurance,  shall  procure  the  importation  of  any 
uncustomed  or  prohibited  goods,  with  a  like  penalty  on  the  in- 
sured. Also  by  the  stat  8  &:  9  Wm.  III.  c.  36.  for  the  protection 
of  the  Royal  Lustring  Company,  the  importation  of  any  foreign  ala- 
modes  or  lustrings,  by  way  of  insurance,  or  otherwise,  without 
paying  the  duties,  &c.  is  expressly  prohibited.  Wool  being  the 
staple  manufacture  of  this  kingdom,  it  was  always  deemed  a  hei- 
nous offence  to  transport  it  out  of  the  realm  ;  (see  this  Diet.  tit. 
IVoolf)  and  as  the  practice  of  insuring  it  tended  only  to  encourage 
such  illicit  commerce,  it  has  been  restrained  by  divers  statutes  ; 
one  of  which  enacts,  that  whoever,  by  way  of  insurance,  under- 
takes to  export  wool  from  England  to  parts  beyond  the  seas,  shall 
be  liable  to  pay  500/.;  the  like  penalty  is  also  inflicted  on  the  in- 
sured ;  and  all  insurances  on  wool,  woolfells,  Sec.  are  declared  void. 
Stat.  12  Geo. 11.  c.  21.  §  29 — 33.  And  a  subsequent  statute  declares, 
that  both  the  insurer  and  insured  shall  be  considered  as  exporters 
of  wool,  &c.  and  liable  to  the  penalties  inflicted  by  that  statute, 
•viz.  3/.  per  sheep,  and  three  months  solitary  imprisonment ;  and  3s. 
fier  lb\  of  wool,  or  50/.  in  the  whole,  at  the  election  of  the  offend- 
er, and  the  like  imprisonment,  and  the  wool,  S;c.  to  be  forfeited. 
Stat.  28  Geo.  III.  c.  38.  §  2.  9.  45.  et  seq. 

Upon  the  same  principle  that  -voyages  prohibited  by  the  com- 
mon, statute,  or  maritime  law,  may  not  be  the  subject  of  insurance, 
(see  ante,  6.)  it  is,  that  insurances  are  also  void,  or  prohibited  or 
uncustomed  goods;  or  if  made  in  any  way  to  protect  smuggling, 
or  to  defraud  the  British  revenue  laws  ;  to  obstruct  the  "effect  of 
the  navigation  acts;  or  to  import  or  export  goods  prohibited  by 
royal  proclamation  in  time  of  war ;  and  goods,  which,  from  their 
nature,  are  contraband,  as  arms  or  ammunition  to  an  enemy,  or 
money,  provisions,  or  ships,  according  to  peculiar  circumstances. 
But  insurances  on  goods,  the  exportation  or  importation  of  which 
are  forbidden  by  the  laws  of  other  countries,  are  valid.  On  the 
whole  of  this  part  of  the  subject,  see  Park,  c.  13.  and  this  Diet, 
tit.  JVavigation  Acts,  Customs. 

8.  It  is  a  question  not  decided,  whether  in  cases  of  fraudulent 
insurance,  where  the  underwriter  has  run  no  risk,  he  shall  be 
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liable  to  return  the  premium  ?  In  some  equitable  cases,  where 
the  underwriters  have  been  relieved  on  account  of  fraud,  it  has 
been  decreed,  that  the  firemium  should  be  returned.  2  Vern.  206. 
2  P.  Wms.  170.  and  see  Burr.  1361.  And  it  has  been  laid  down 
as  clear  law,  that  if  the  underwriter  has  been  guilty  of  fraud,  an 
action  lies  against  him,  to  recover  the  premium.  3  Burr.  1909. 
On  the  other  hand,  if  the  fraud  be  on  the  part  of  the  insured,  and 
is  notoriously  palpable  and  gross  in  its  nature,  the  court  of  B.  R. 
will  order  the  underwriter  to  retain  the  premium.  Park,  c.  10. 
cites  Tyler  v.  Horn.  By  the  stat.  28  Geo.  III.  c  38.  47.  to 
p'revent  insurance  on  exported  wool,  if  the  underwriter  informs 
against  the  party  insuring,  he  may  retain  the  premium  :  but  if  the 
insurer  inform,  he  shall  be  entitled  to  recover  it  back.  When  a 
policy  is  void  as  a  wager  policy  under  stat.  19  Geo.  II.  c.  37. 
though  the  ship  arrive  safe,  the  underwriter  may  retain  the  pre- 
mium. Lowry  v.  Bourdieu,  Doug.  468.  And  so  he  may  in  the 
case  of  a  reassurance,  void  by  the  same  statute.  3  Term  Rep.  266. 

In  general,  when  property  has  been  insured  to  a  larger  amount 
than  the  real  value,  the  overplus  premium,  or  if  goods  are  in- 
sured to  come  in  certain  ships  from  abroad,  but  are  not  in  fact 
shipped,  the  whole  premium  shall  be  returned.  If  the  ship  be 
arrived  before  the  policy  is  made,  the  insurer  being  apprized  of  it, 
and  the  insured  being  ignorant  of  it,  he  is  entitled  to  have  his 
premium  restored  on  the  ground  of  fraud  ;  but  if  both  parties  are 
ignorant  of  the  arrival,  and  the  policy  be  lost  or  not  lost,  it  seems 
the  underwriter  ought  to  retain  it,  as  if  the  ship  had  been  lost  at 
the  time  of  underwriting,  he  would  have  been  liable  to  pay  the 
amount  of  his  subscription.  Clauses  are  frequently  inserted  by 
the  parties,  that  upon  the  happening  of  a  certain  event  there  shall 
be  a  return  of  premium.  These  clauses  have  a  binding  opera- 
tion on  the  parties,  and  the  construction  of  them  is  a  matter  for 
the  court,  and  not  for  the  jury  to  determine.  In  short,  if  the 
ship  or  property  insured  was  never  brought  within  the  terms  of 
the  contract,  so  that  the  insurer  never  ran  any  risk,  the  premium 
must  be  returned.  Park,  c.  19.  See  3  Burr.  1240.  Cowfi.  668. 
I  Show.  156.    Doug.  (255.)  268.    Simon  v.  Boy dell. 

Two  rules  are  solemnly  established,  1st.  That  whether  the  cause 
of  the  risk  not  being  run  is  attributable  to  the  fault,  will,  or  plea- 
sure of  the  insured,  the  premium  is  to  be  returned.  Cowfi.  668. 
And,  2dly.  Where  the  contract  is  entire,  whether  for  a  specified 
time,  or  for  a  voyage,  and  the  risk  is  once  commenced,  and  there 
is  no  contingency  on  which  the  risk  is  to  end  at  any  immediate 
period,  there  shall  be  no  apportionment  or  return  of  premium  af- 
terwards. Hence,  in  cases  of  deviation,  though  the  underwriter  is 
discharged,  he  shall  retain  the  premium.  So  in  cases  of  insu- 
rance for  twelve  months,  where  the  loss  happens  in  two;  even 
though  the  premium  is  calculated  at  so  much  per  month  :  like- 
wise where  different  ports  are  mentioned  in  the  course  of  an 
outward  or  homeward  bound  voyage,  and  the  ship  is  lost  before 
setting  out  on  her  return;  in  all  these  cases  also,  the  premium 
shall  be  retained.  See  Cowfi.  666.  Loraine  v.  Thomlinson,  Doug. 
(564.)  584.  Bermonw.  Woodbridge,  Doug.  (751.)  780.  But  it  is 
otherwise  if  the  jury  find  an  express  usage  upon  the  subject  of 
return  of  premium ;  and,  indeed,  it  seems,  that  there  never  has 
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been  an  apportionment,  unless  there  be  something  like  a  usage 
found  to  direct  the  judgment  of  the  court.  But  if  there  are  two 
distinct  points  of  time,  or  in  effect,  two  voyages,  either  in  the 
contemplation  of  the  parties,  or  by  the  usage  of  trade,  and  only 
one  of  the  two  voyages  was  made,  the  premium  shall  be  returned 
on  the  other,  though  both  are  contained  in  one  policy.  3  Burr. 
1237.  1  Black.  Rep.  313.  See  Park,  c.  19.  for  a  fuller  discus- 
sion of  the  subject. 

Policy  on  the  Ceres  "  at  and  from  Ojiorlo  to  Lynn,  with  liber- 
ty to  touch  any  ports  on  the  coast  of  Portugal  to  join  convoy, 
particularly  at  Lisbon,  at  12  guineas  fier  cent,  to  return  61.  if 
she  sail  with  convoy  from  the  coast  of  Portugaly  and  arrive  :'*  the 
Ceres  sailed  from  Oporto  with  a  sloop  and  cutter  appointed  to 
protect  the  trade  of  that  place  to  Lisbon,  from  whence  it  was  to 
proceed  with  the  Lisbon  trade  under  a  larger  convoy  for  England; 
in  the  way  from  Oporto  to  Lisbon  the  fleet  was  dispersed  by  a 
storm,  and  the  Ceres,  judging  it  for  the  best,  run  for  England, 
and  arrived.  Held  that  the  insured  was  entitled  to  a  return  of 
premium.  Audley  v.  Duffy  2  Bos.  if  Pull.  111.  See  also  Aguilar 
and  others  v.  Rodgersy  in  B,  R.  7  Term  Rep.  421. 

So  where  the  words  were,  "  if  she  depart  with  convoy  from 
Portugal,  and  arrive."    Everard  v.  Hollingvoorth,  ib.  in  notes. 

If  a  policy  be  effected  on  a  foreign  built  ship,  British  owned,, 
(which  not  being  required  to  be  registered,  may  saSl  without  con- 
voy,) it  is  not  incumbent  on  the  assured  to  communicate  to  the 
underwriter,  at  the  time  of  making  the  policy,  the  circumstance 
of  her  being  foreign  built.    Long  v.  Duff,  2  Bos.  isf  Pull.  209. 

In  an  action  on  a  policy  of  insurance  with  a  count  for  money 
had  and  received,  if  the  defendant  pay  no  money  into  courts  but 
establish,  as  a  defence,  that  the  risk  never  commenced,  the  plain- 
tiff is  entitled  to  a  verdict  for  the  premium,  though  no  demand  of 
premium  was  made  by  his  counsel  in  opening  his  case.  Penson 
v.  Lee,  2  Bos.  &  Pull.  330. 

The  captors  of  a  ship,  seized  as  prize,  are  not  entitled  to  a 
return  of  premium,  (paid  for  insurance,)  although  it  be  afterwards 
adjudged  to  be  no  prize,  and  restitution  be  awarded  to  the 
owners  by  the  court  of  admiralty.  Boehm  v.  Bell,  8  Term  Rep, 
154. 

The  premium  paid  on  an  illegal  insurance,  to  cover  a  trading 
with  an  enemy,  cannot  be  recovered  back,  though  the  underwriter 
cannot  be  compelled  to  make  good  the  loss.  Vandyck  v.  Hewitt., 
1  Easty  96. 

IV.  BOTTOMRY  is  a  contract  by  which  the  owner  of  a  ship 
borrows  money  to  enable  him  to  carry  on  the  voyage,  and  pledges 
the  keel  or  bottom  of  the  ship,  as  a  security  for  the  repayment. 
In  which  case  it  is  understood,  that  if  the  ship  be  lost  the  lender 
loses  also  his  whole  money;  but  if  it  return  in  safety,  then  he  shall 
receive  back  his  principal,  and  also  the  premium  or  interest  agreed 
upon,  however  it  may  exceed  the  legal  rate  of  interest.  And  this 
is  allowed  to  be  a  valid  contract  in  all  trading  nations  for  the 
benefit  of  commerce,  and  by  reason  of  the  extraordinary  hazard  run 
by  the  lender :  and  in  this  case  the  ship  and  tackle,  if  brought  home, 
are  answerable  (as  well  as  the  person  of  the  borrower)  for  tM 
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money  lent.  But  if  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandise,  which  must  necessarily  be  sold  or 
exchanged  in  the  course  of  the  voyage,  then  only  the  borrower, 
personally,  is  bound  to  answer  the  contract;  who,  therefore,  in 
this  case,  is  said  to  take  up  money  at  Respondentia.  It  may  be 
added,  than  in  a  loan  upon  bottomry,  the  lender  runs  no  risk 
though  the  goods  should  be  lost ;  and  on  respondentia,  the  lender 
must  be  paid  his  principal  and  interest,  though  the  shi/i  perish, 
provided  the  goods  are  safe.  In  this  consists  the  chief  difference 
between  bottomry  and  re spondenti d;  in  most  other  respects  they  are 
the  same.  2  Comm.  457,  458.  Park,  c.  21.  The  term  is  also  spelt 
thus,  bottomree. 

There  is  a  third  kind  of  contract,  included  in  these  terms,  for  the 
repayment  of  money  borrowed,  not  on  the  ship  and  .goods  only, 
but  on  the  mere  hazard  of  the  voyage  itself ;  as  when  a  man  lends 
a  merchant  1,000/.  to  be  employed  in  a  beneficial  trade,  with  con- 
dition to  be  repaid  with  extraordinary  interest,  in  case  a  certain 
voyage  be  safely  performed  :  which  kind  of  agreement  is  some- 
times called  fcenus  nauiicum;  and  sometimes  usura  maritima.  But 
as  this  gave  an  opening  for  usurious  and  gaming  contracts, 
especially  upon  long  voyages,  it  was  enacted,  by  stat.  19  Geo.  II. 
c.  37.  that  all  moneys  lent  on  bottomry,  or  at  respondentia,  on  vessels 
bound  to  or  from  the  East  Indies,  shall  be  expressly  lent  only  upon 
the  ship,  or  upon  the  merchandise  ;  that  the  lender  shall  have  the 
beneht  of  salvage  ;  and  that  if  the  borrower  has  not  on  board 
effects  to  the  value  of  the  sum  borrowed,  he  shall  be  responsible  to 
the  lender,  for  so  much  of  the  principal  as  hath  not  been  laid  out, 
with  legal  interest,  and  all  other  charges,  though  the  ship  and 
merchandise  be  totally  lost.    See  Park,  c.  21. 

This  statute  has  entirely  put  an  end  to  that  species  of  contract 
which  arose  from  a  loan  upon  the  mere  voyage  itself,  as  far  only 
as  relates  to  India  voyages  ;  but  these  loans  may  still  be  made  in 
all  other  cases,  as  at  the  common  law,  except  in  the  following 
instance,  which  is  another  statute  prohibition.  The  stat.  7  Geo. 
I.  c.  21.  §  2.  declares,  that  all  contracts  made  or  entered  into  by 
any  of  his  majesty's  subjects,  or  any  person  in  trust  for  them,  for 
or  upon  the  loan  of  any  moneys  by  way  of  bottomry,  on  any  ship  or 
ships  in  the  service  of  foreigners,  and  bound  or  designed  to  trade 
in  the  East  Indies,  or  piaccs'beyond  the  Ca/ie  of  Good  Ho/ie,  (men- 
tioned in  the  statutes  relating  to  the  English  East-India  Co?n/'ia?iy,) 
shall  be  null  and  void.  This  act,  it  should  seem,  does  not  pre- 
vent the  lending  money  on  bottomry,  on  foreign  ships  trading 
from  their  own  country  to  t/i'ir  settlements  in  the  East  Indies. 
The  purpose  of  the  statute  was  only  to  prevent  the  people  of  this 
country  from  trading  to  the  British  settlements  in  India  under 
foreign  commissions;  and  to  encourage  the  lawful  trade  thereto. 
It  seems  to  be  allowed  that  an  American  ship,  since  the  declaration 
of  American  independence,  is  a  foreign  ship  within  the  meaning  ot 
this  statute.    See  Sumner  v.  Green,  Park,  c.  21. 

Bottomry  is  a  contract  of  more  antiquity  than  that  of  insurance, 
and  arose  from  the  power  given  to  the  master  of  a  ship,  to  hypo- 
thecate the  ship'and  goods  for  necessaries  in  a  foreign '  country. 
But  the  ship  must  be  abroad,  and  in  a  state  of  necessity,  to  justify 
such  an  act  of  the  master.    See  Moor,  918.  Hob.  11.    See  Justin 
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v.  Bedlam,  and  case  of  the  ship  Gratitude,  Rob.  Ad*  Re/i.  vol.  3.  p. 
240.  Salk.  34.  Park,  c.  21. 

The  principle  upon  which  bottomry  is  allowed,  is,  that  the  lend- 
er  runs  the  risk  of  losing  his  principal  and  interest;  and  there- 
fore it  is  not  usury  to  take  more  than  the  legal  rate.  See  2  Fez. 
148.  154.  Cro.  Jac.  208.  508.  Hardr.  418.  1  Sid.  27.  1  Lev.  54. 
1  Eg.  Ab.  372.  But  if  a  contract  were  made  by  colour  of  bottomry, 
in  order  to  evade  the  statute  against  usury,  it  would  then  be  usu- 
rious. 2  Vez.  146.  And  as  the  hazard  to  be  run  is  the  very  basis 
and  foundation  of  this  contract,  it  follows  that  if  the  risk  be  not 
run,  the  lender  is  not  entitled  to  the  extraordinary  premium. 
1  Vern.  263. 

The  risks  to  which  the  lender  exposes  himself  are  generally 
mentioned  in  the  condition  of  the  bond,  and  are  nearly  the  same 
as  those  against  which  the  underwriter,  in  a  policy  of  insurance, 
undertakes  to  indemnify.  It  has  been  determined,  that  piracy  is 
one  of  these  risks.  Comb.  56.  And  if  a  loss  by  capture  happen, 
the  lender  cannot  recover  against  the  borrower:  but  this  does  not 
mean  a  temporary  taking,  but  such  as  occasions  a  total  loss. 
Therefore,  where  a  ship  was  taken  and  detained  for  a  short  time, 
and  yet  arrived  at  the  port  of  destination  within  the  time  limited, 
it  was  held,  that  the  bond  was  not  forfeited,  and  the  obligee  may  re- 
cover. Joyce  v-  Williamson,  Park,  c.  2 1 .  In  the  same  case  it  was 
also  settled,  that  a  lender  on  bottomry,  or  at  respondentia,  is  neither 
entitled  to  the  benefit  of  salvage,  nor  liable  to  contribute  in  case  of 
a  general  average;  for  which  reason  the  stat.  19  Geo.  II.  c.  37. 
above  mentioned,  contains  a  positive  provision  to  allow  the  benefit 
of  salvage  in  the  cases  there  mentioned.  If,  however,  a  man  insure 
respondentia  interest  on  a  foreign  ship,  and  be  obliged  to  contri- 
bute to  an  average  loss,  by  the  laws  of  her  country,  English  un 
derwriters  are'bound  to  indemnify.     Walpole  v.  Ewer,  Park,  c.  21. 

If  the  ship  be  lost  by  a  wilful  deviation  from  the  track  of  the 
voyage,  the  event  has  not  happened  upon  which  the  borrower  was 
to  be  discharged  from  his  obligation ;  as  she  was  not  lost  by  a 
peril  to  which  the  lender  agreed  to  make  himself  liable.  Skin. 
152.  345.  Holt,  126.  1  Eq.  Ab.  372.  2  Ch.  Ca.  130.  And,  in- 
deed, it  is  generally  expressly  provided  against  in  the  bond. 

If  the  borrower  becomes  bankrupt  after  the  loan  of  the  money, 
and  before  the  event  happens  which  entitles  the  lender  to  repay- 
ment, the  lender  may  prove  his  debt  under  the  commission,  after 
the  contingency  shall  have  happened;  as  if  the  event  had  actually 
happened  fitefore  the  commission  of  bankruptcy  issued.  Stat. 
19  Geo.  II.  c.  32.  §  2.    See  this  Diet.  tit.  Bankrupt. 

Bottomry  and  respondentia  may  be  insured,  provided  it  be  speci- 
fied in  the  policy  to  be  such  interest.  And  by  stat.  19  Geo.  II.  c. 
37.  the  lender  alone  can  make  such  insurance  ;  and  the  borrower 
can  only  insure  the  surplus  value  of  the  goods  over  and  above  the 
money  borrowed.  But  money  expended  by  the  captain  for  the 
use  of  the  ship,  and  for  which  respondentia  interest  is  charged,  may 
be  recovered  under  an  insurance  on  goods,  specie,  and  effects,  pro- 
vided it  is  sanctioned  by  the  usage  of  trade.  See  Glover  v.  Black, 
3  Burr.  1394.  1  Black.  Rep.  405.  and  Gregory  v.  Christie,  Park, 
c.  1.  p.  11.    Finallv,  where  a  person  insures  a  bottomry  interest, 
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and  recovers  upon  the  bond,  he  cannot  also  recover  upon  the  policy. 
Park ,  c.  21.  fi.  428. 

Form  of  a  Respondentia  Bokd. 

KNOW  all  men  by  these  presents,  that  I  A.  B.  of,  13c.  am 
held  and  firmly  bound  to  C.  D.  of,  fc^c.  in  the  sum  or  penalty 
of  1,0001.  of  good  and  lawful  money  of  Great  Britain,  to  be  paid 
'  to  the  said  C.  D.  or  to  his  certain  attorney ,  executors,  admirdstra- 

tors,  or  assigns ;  for  which  payment,  well  and  truly  to  be  made, 
I  bind  myself  my  heirs,  executors,  and  administrators,  firmly 
by  these  presents,  sealed  with  my  seal.    Dated  this 
day  of  ,  in  the  year  of  the  reign  of  our  sovereign 

lord  George  the  third,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland  king,  defender  of  the  faith,  and  so  forth, 
and  in  the  year  of  our  lord  one  thousand  seven  hundred  and 
ninety  four. 

The  Condition  of  the  above-written  obligation  is  such,  that 
•whereas  the  above-named  C.  D.  hath,  on  the  day  of  the  date  above 
written,  lent  unto  the  above-bounden  A.  B.  the  sum  of  5001.  ufion 
merchandises  and  effects,  to  that  value,  laden  or  to  be  laden  on  board 
the  good  ship  or  vessel,  called  the  ,  of  the  burden  of  tons,  or 
thereabouts,  now  in  the  river  Thames,  whereof  Y..  F.  is  commander  :  if 
the  said  ship  or  vessel  do  and  shall,  with  all  convenient  speed, proceed  and 
sail  from,  and  out  of  the  said  river  of  Thames,  on  a  voyage  to  any  ports 
or  places  in  the  East  Indies,  China,  Persia,  or  elsewhere  beyond  the 
Cape  of  Good  Hope,  and  from  thence  do  and  shall  sail  and  return 
unto  the  said  river  of  Thames,  at  or  before  the  end  and  expiration 
of  thirty-six  calendar  months,  to  be  accounted  from  the  day  of  the 
date  above  written,  and  that  without  deviation  :  {the  dangers  and 
casualties  of  the  seas  excepted:)  And  if  the  above-bounden  A.  B.  his 
heirs,  executors,  or  administrators,  do  and  shall,  within  days  next 
after  the  said  ship  or  vessel  shall  be  arrived  in  the  said  river  of 
Thames,  from  the  said  voyage,  or  at  the  end  and  expiration  of  the 
said  thirty-six  calendar  months,  to  be  accounted  as  aforesaid,  {which 
of  the  said  times  shall  first  and  next  happen,)  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  above-named  C.  D.  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  5001.  of  lawful  money  q/*Great  Britain, 
together  with  pounds  of  like  money,  by  the  calendar  month,  and  so 
firoportionably  for  a  greater  or  lesser  time  than  a  calendar  month,  for 
all  such  time,  and  so  many  calendar  months,  as  shall  be  elapsed  and 
run  out  of  the  said  thirty-six  calendar  months,  over  and  above  twenty 
calendar  months,  to  be  accounted  from  the  day  of  the  date  above 
written;  or,  if  in  the  said  voyage,  and  within  the  said  thirty-six 
calendar  months,  to  be  accounted  as  aforesaid,  an  utter  loss  of  the 
said  ship  or  vessel,  by  fire,  enemies,  men  of  war,  or  any  other  casual- 
ties, shall  unavoidably  happen;  and  the  above-bound  A.  B.  his  heirs, 
executors,  or  administrators,  do  and  shall,  within  six  months  next 
after  the  loss,  pay  and  satisfy  to  the  said  C.  D.  his  executors, 
administrators,  or  assigns,  a  just  and  proportional  average  on  all 
goods  and  effects  which  the  said  A.  B.  carried  from  England  on 
board  the  said  shifi  or  vessel,  and  on  all  other  the  goods  and  effects 
of  the  said  A.  B.  which  he  shall  acquire  during  the  said  voyage, 
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and  which  shall  not  be  unavoidably  lost;  then  the  above-written  obli- 
gation to  be  void,  and  of  no  effect,  or  else  to  stand  in  full  force  and 
virtue. 


V.  INSURANCE  UPON  LIFE  is  a  contract  by  which  the  un- 
derwriter, for  a  certain  sum,  proportioned  to  the  age,  health,  and 
profession  of  the  person  whose  life  is  the  object  of  the  insurance, 
engages  that  that  person  shall  not  die-  within  the  time  limited  in 
the  policy ;  or  if  he  do,  that  he  (the  underwriter)  will^pay  a  sum 
of  money  to  the  person  in  whose  favour  the  policy  is  granted. 
Park,  c.  22. 

These  contracts  have  been  found  to  be  attended  with  so  many 
advantages,  to  persons  whose  incomes  might  otherwise  determine 
with  their  own  lives,  or  those  of  others,  that  a  society  obtained  a 
charter  from  Queen  Anne  for  the  purpose  of  granting  such  annuities, 
and  still  subsists,  under  the  name  of  The  Amicable  Society  for  a  Per- 
petual Assurance  Office.  A  similar  society  is  established,  by  deed 
enrolled  in  the  court  of  king's  bench,  at  Westminister ,  called  A  Society 
for  Equitable  Assurances  on  Lives  and  Survivorships.  The  two  com- 
panies of  The  Royal  Exchange  and  London  Assurance  also  obtained 
a  charter  for  the  same  purpose:  and  by  stat.  33  Geo.  III.  c.  14. 
the  two  companies  of  The  Royal  Exchange  Assurance  for  insuring 
of  ships,  and  for  insuring  houses,  8cc-  against  fire,  are  authorized 
to  grant  annuities  for  lives  or  on  survivorship ;  and  are  incorpora- 
ted, for  that  purpose,  by  the  name  of  The  Royal  Exchange  Assu- 
rance Annuity  Company .  Private  underwriters  may  also  enter  into 
policies  of  this  nature,  if  an  insured  chooses  to  trust  to  their  single 
security. 

To  avoid  the  iniquitous  gambling  which  had  begun  to  take  place 
upon  this,  as  well  as  on  other  insurances,  the  stat.  14  Geo.  III.  c. 
48.  provides,  that  "  No  insurance  shall  be  made  on  the  life  or  lives 
of  any  person  or  persons,  wherein  the  person  for  whose  use  the 
policy  is  made,  shall  have  no  interest,  or  by  way  of  gaming,  or 
wagering,  but  such  insurance  shall  be  null  and  void."  And,  in 
order  more  effectually  to  guard  against  any  imposition  or  fraud, 
and  to  be  the  better  able  to  ascertain  what  the  interest  of  the  per- 
son entitled  to  the  benefit  of  the  insurance  really  is,  it  is  further 
enacted,  by  the  same  statute,  "  That  it  shall  not  be  lawful  to  mak& 
any  policy  or  policies,  on  the  life  or  lives  of  any  person  or  persons, 
or  other  event  or  events,  without  inserting  in  such  policy  or  policies, 
the  person's  name  interested  therein,  or  for  whose  use  or  benefit, 
or  on  whose  account  such  policy  is  so  made  or  under  written. 
And  that  in  all  cases  where  the  insured  has  an  interest  in  such 
life  or  lives,  event  or  events,  no  greater  sum  shall  be  recovered 
or  received  from  the  insurer,  than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life  or  other  event." 

On  this  statute  it  has  been  determined,  that  the  holder  of  a  note 
for  money  won  at  play,  has  not  an  insurable  interest  in  the  life  of 
the  maker  of  the  note.    JDivyer  v.  Edie,  Park,  432. 

But  a  creditor  has  such  an  interest  in  the  life  of  his  debtor,  thai 
he  may  insure  it,  and  recover  upon  the  policy.    See  Anderson  v 
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Edie,  B.  JR.  sittings  in  Trinity  term,  1795,  Park,  432.  wherein 
Lord  Kenyan  said,  "  that  it  was  singular  that  this  question  had 
never  been  directly  decided  before ;  that  a  creditor  had  certainly 
an  interest  in  the  life  of  his  debtor,  the  means  by  which  he  was  to 
be  satisfied  may  materially  depend  upon  it,  and  at  all  events  the 
death  must  in  all  cases  in  some  degree  lessen  the  security.'3 
Verdict  for  plaintiff. 

See  also  Tidsnvcll  v.  Angerstein,  Peake's  M  P.  Cases,  151. 

The  general  rules  and  maxims  which  govern  insurances  in 
general,  and  on  which  so  much  has  already  been  said,  apply  also 
to  this  species  of  them.  The  following  are  such  as  relate  more 
directly  to  the  contract  now  immediately  in  question : 

As  to  the  risk.  In  a  life  insurance  the  insurer  undertakes  to 
answer  for  all  those  accidents  to  which  the  life  of  man  is  exposed, 
except  suicide,  or  the  hands  of  justice.  The  death  must  happen 
within  the  time  limited  by  the  policy,  otherwise  the  insurers  are 
discharged :  and  though  a  man  receives  a  mortal  wound  during 
the  existence  of  the  policy,  if  he  does  not  in  fact  die  till  after  the 
expiration  of  it,  the  insurers  are  not  liable.  See  Willes,  J.'s  opinion 
in  Lockyer  v.  Offley,  1  Term  Rep.  252.  But  if  a  man  whose  life  is 
insured  goes  to  sea,  and  the  ship  in  which  he  sailed  is  never 
heard  of  afterwards,  the  question  whether  he  did  or  did  not  die 
within  the  time  insured,  is  a  fact  for  the  jury  to  ascertain  from  the 
circumstances.    Paterson  v.  Black,  Park,  433. 

With  respect  to  the  loss.  This  sort  of  policy  being  on  the  life 
or  death  of  a  man,  does  not  admit  of  the  distinction  between  total 
and  partial  losses.  Park,  434.  If  the  insurer  become  bankrupt 
before  the  loss  happens,  the  person  interested  may  prove  the  debt, 
under  the  commission,  as  if  the  loss  had  happened  before  it  issued, 
by  virtue  of  the  stat.  19  Geo.  II.  c.  32.  (See  ante,  IV.)  Cox  v. 
Liotard,  Doug.  (160.)  166.  n.  A  policy  was  made  for  one  year 
from  the  clay  of  the  date  thereof:  the  policy  was  dated  September  3, 
1697:  the  person  died  on  September  3,  1698,  about  one  o'clock  in 
the  morning,  and  the  insurer  was  held  liable.  2  Salk.  625.  1  Ld. 
Raym.  480.  To  prevent  disputes,  it  is  now  usual  to  insert  in  the 
policy  the  words,  the  first  and  last  days  included.  Park,  436. 

Fraud  equally  vitiates  policies  on  lives,  as  it  does  those  in  ma- 
rine insurances.  Pre.  Ch.  20.  2  Vern.  206.  But  where  there  is  a 
warranty  that  the  person  is  in  good  health,  it  is  sufficient  that  he 
be  in  a  reasonable  good  state  of  health  :  for  it  can  never  mean  that 
he  is  free  from  the  seeds  of  disorder.  And  even  if  the  person, 
whose  life  was  insured,  laboured  under  a  particular  infirmity ;  if 
it  be  proved  by  medical  men,  that,  in  their  judgment,  it  did  not 
at  all  contribute  to  his  death,  the  warranty  of  health  has  been 
fully  complied  with,  and  the  insurer  is  liable.  1  Black.  Rep.  312. 
Park,  438,  439. 

We  have  already  seen  {ante,  III.  8.)  that,  when,the  risk  is  entire, 
and  is  once  begun,  there  shall  be  no  apportionment  of  premium : 
if,  therefore,  the  person  whose  life  was  insured,  should  commit 
suicide,  or  be  put  to  death  by  the  hands  of  justice,  the  next  day- 
after  the  risk  commenced,  there  would  be  no  return  of  premium. 
See  Tyrie  v.  Fletcher,  Coivp.  669. 

VI.  INSURANCE  against  FIRE,  Is  a  contract  by  which  the 
insurer  undertakes,  in  consideration  of  the  premium,  to  indemnify 
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the  insured  against  all  losses,  which  he  may  sustain  in  his  house,  or 
goods,  by  means  of  fire,  within  the  time  limited  in  the  policy* 
Various  offices  have  been  instituted  for  these  kind  of  insurances : 
some  established  by  royal  charter,  others  by  deed  enrolled ;  and 
others  which  give  security  on  land  for  the  payment  of  losses. 
The  rules  by  which  these  societies  are  governed,  are  established  by 
their  own  managers,  and  a  copy  given  to  every  person  at  the  time 
he  insures  ;  so  that  by  his  acquiescence,  he  submits  to  their  pro- 
posals, and  is  fully  apprized  of  those  rules,  upon  the  compliance 
or  non-compliance  with  which,  he  will  or  will  not  be  entitled  to 
an  indemnity.  There  are  not,  therefore,  many  cases  on  the  sub- 
ject, in  our  law-books.  The  following  are  the  most  requisite  to  be 
noticed  : 

The  London  Assurance  Comfiany  insert  a  clause  in  their  propo- 
sals, by  which  they  declare,  that  they  will  not  hold  themselves 
liable  for  any  damage  by  fire  occasioned  by  any  invasion,  foreign 
enemy,  or  any  military  or  usur/ied  fioiver  whatever.  Under  this 
proviso  it  has  been  held,  that  the  insurers  were  not  exempted 
from,  but  liable  to  make  good,  a  loss  by  fire  occasioned  by  a  mob, 
which  arose  under  pretext  of  the  high  price  of  provisions,  and 
burned  down  the  plaintiff's  malting  house.  2  Wils.  363. 

The  Sun  Fire-Office,  in  addition  to  the  above  words,  adds,  civil 
commotion.  It  was  held,  that  under  these  latter  words  the  company 
were  exempt  from,  and  not  liable  to  satisfy,  losses  occasioned  by 
rioters,  who  rose  in  the  year  1780,  to  compel  the  repeal  of  a  sta- 
tute which  had  passed  in  favour  of  the  Roman  Catholics.  Lang- 
dale  v.  Mason,  Park,  c.  23. 

When  a  loss  happens,  the  insured  is  bound  by  the  proposals  of 
most  of  the  societies,  and  ought,  in  all  cases,  to  give  immediate 
notice  of  the  loss,  and  as  particular  an  account  of  the  value,  &c. 
as  the  nature  of  the  case  will  admit.  He  must  also  produce  a  cer- 
tificate of  the  minister  and  churchwardens  as  to  his  character, 
and  their  belief  of  the  loss  sustained,  and  the  truth  of  what  he  ad- 
vances. Park;  448. 

If  a  policy  of  insurance  from  fire  refer  to  certain  printed  pro- 
posals, the  proposals  will  be  considered  as  part  of  the  policy. 
IVorsley  v.  Wood  and  others,  in  error,  T.  36  Geo.  III.  6  Term  Refi. 
710. 

By  the  proposals  of  the  Phoenix  Company  it  is  stipulated,  that 
u  persons  insured  shall  give  notice  of  the  loss  forthwith,  deliver 
in  an  account,  and  procure  a  certificate  of  the  minister  and  church- 
wardens, and  some  reputable  householders  of  the  parish,  import- 
ing that  they  know  the  character,  &c.  of  the  assured,  and  believe 
that  they  really  sustained  the  loss,  and  without  fraud  :  the  procu- 
ring of  such  a  certificate  is  a  condition  precedent  to  the  right  of 
the  assured  to  recover  on  the  policy  ;  and  it  is  immaterial  that  the 
minister,  Sec.  wrongfully  refused  to  sign  the  certificate.  Id. 

A  certificate  of  some  reputable  householders  alone  is  not  suffi- 
cient. 16. 

In  these  insurances  against  fire,  the  loss  may  be  either  partial 
or  total,  and  some  of  the  officers,  if  not  all,  expressly  undertake 
to  allow  all  reasonable  charges,  attending  the  removal  of  goods  in 
cases  of  fire,  and  to  pay  the  sufferer's  loss,  whether  the  goods  are 
destroyed,  lost,  or  damaged,  by  such  removal.  Park,  449. 
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In  a  policy  against  fire  from  half  year  to  half  year,  the  assured 
agreed  to  pay  the  premium  half  yearly,  "  as  long  as  the  insu- 
rers should  agree  to  accept  the  same,"  within  fifteen  days  after 
the  expiration  of  the  former  half  year,  and  it  was  also  stipulated 
that  no  insurance  should  take  place  till  the  premium  was  actually 
paid ;  a  loss  happened  within  fifteen  days  after  the  end  of 
one  half  year,  but  before  the  premium  for  the  next  was  paid. 
Held,  that  the  insurers  were  not  liable,  though  the  assured  ten- 
dered the  premium  before  the  end  of  fifteen  days,  but  after  the 
loss,  Tarletonw.  Stanifortfi,  in  errory  E.  36  Geo.  III.  1  Bos.  &  Pull. 
471. 

These  policies  are  not,  in  their  nature,  assignable,  nor  can  the  inte- 
rest in  them  be  transferred  without  the  consent  of  the  office;  con- 
trary to  what  has  been  expressly  determined  in  cases  of  marine 
insurances.  1  Term  Rep.  26.  It  is  provided,  however,  that  when 
any  person  dies,  the  interest  shall  remain  to  his  heir,  executor  or 
administrator,  respectively,  to  whom  the  property  insured  belongs  ; 
provided  they  procure  their  right  to  be  endorsed  on  the  policy,  or 
the  premium  be  paid  in  their  name.  Park,  549. 

It  is  necessary  that  the  party  injured  should  have  an  interest  or 
property  in  the  house  insured,  at  the  time  the  policy  is  made  out, 
and  at  the  time  the  fire  happens :  and  therefore,  after  the  lease  of 
the  house  is  expired,  the  insured's  assigning  the  policy  does  not 
oblige  the  insurers  to  make  good  the  loss  to  the  assignee.  Lynch 
v.  Dalzcll,  Bro.  P.  C.  and  see  2  Atk.  554. 

The  firemium  upon  common  insurances  is  2s.  per  cent,  for  any 
sum  not  exceeding  1.000/.  and  2s.  6d.  from  1,000/.  upwards.  Be- 
sides which  there  is  a  duty  to  government  under  stat.  22  Geo.  III. 
c.  48.  of  Is.  6d.per  cent,  but  which  latter  does  not  extend  to  in- 
surances upon  public  hospitals. 

By  stat.  17  Geo.  III.  c.  50.  §  24.  if  any  person  sign  a  policy  of 
insurance  against  fire,  not  being  duly  stamped,  he  shall  forfeit  10^. 
and  must  pay  5/.  over  and  above  the  usual  stamp  duties,  (see  antey 
I.  1.)  before  it  can  be  received  in  evidence. 

The  same  principles  as  to  fraud,  and  the  return  of  premium^  ap- 
ply to  cases  in  insurance  against  fire  as  to  all  other  contracts  of 
insurance. 

INTAKERS,  A  kind  of  thieves  in  the  northern  parts  of  England, 
so  called,  because  they  did  take  in  and  receive  such  booties  as  their 
confederates,  the  outpartners,  brought  to  them  from  the  borders  of 
Scotland  ;  they  are  mentioned  in  stat.  9  Hen.  V.  c.  7. 

INTASSARE.    See  Tassum. 

INTENDMENT  of  LAW,  intellects  legis.']  The  understand- 
ing, intention,  and  true  meaning  of  law.  Lord  Coke  says,  the  judges 
ought  to  judge  according  to  the  common  intendment  of  law.  1  Inst. 
78. 

Intendment  shall  sometimes  supply  that  which  is  not  fully  "express- 
ed or  apparent,  and  when  a  thing  is  doubtful,  in  some  cases,  in- 
tendment may  make  it  out ;  also  many  things  shall  be  intended 
after  verdict,  in  a  cause,  to  make  a  good  judgment :  but  intend- 
ment cannot  supply  the  want  of  certainty  in  a  charge  in  an  in- 
dictment for  any  crime,  Sec.  5  Rep..  121. 

Sometimes  a  thing  is  necessarily  intended  by  what  precedes  or 
follows  it ;  and  where  an  indifferent  construction  may  have  two  in* 
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tendments,  the  rule  is  to  take  it  most  strongly  against  the  plaintiff. 
Show.  162.  Though  if  a  plaintiff  declares,  that  the  defendant  is  bound 
to  him  by  obligation,  it  shall  be  intended  that  the  obligation  was 
sealed  and  delivered :  if  one  is  bound  in  a  bond,  and  in  the  sol- 
vend'  of  the  bond  it  is  not  expressed  unto  whom  the  money  shall 
be  paid,  or  if  said  to  the  obligor ;  the  law  will  intend  it  is  to  be 
paid  to  the  obligee  :  and  where  no  time  is  limited  for  payment  of 
the  money,  it  shall  be  intended  to  be  presently  paid.  2  Lill.  Abr.  71. 

The  intent  of  parties  in  deeds,  contracts,  Sec.  is  much  regarded 
hy  the  law :  though  it  shall  not  take  place  against  the  direct  rules 
of  law:  the  law  doth  not  in  conveyances  of  estates  admit  them 
regularly  to  pass  by  intendment  and  implication  ;  in  devises  of 
lands  they  are  allowed,  with  due  restrictions.  Vangh.  261,  262. 
Where  seisin  of  an  inheritance  is  once  alleged,  it  shall  be  intend- 
ed to  continue  till  the  contrary  is  shown.  Jones,  181.  A  court 
pleaded  generally  to  be  held  secuncV  consuetud'  shall  be  intended 
held  according  to  the  common  law.  Goldsb.  111. 

By  intendment  of  law  every  parson,  or  rector  of  a  church, 
is  supposed  to  be  resident  in  his  benefice,  unless  the  contrary 
be  proved.  Co.  Litt.  78.  b. 

One  part  of  a  manor  by  common  intendment  shall  not  be  of 
another  nature  than  the  rest.    Co.  Litt.  73.  b. 

Of  common  intendment  a  will  shall  not  be  supposed  to  be  made 
by  collusion.  Co.  Litt.  78.  b.  The  law  presumes  that  every  one 
will  act  for  his  best  advantage  ;  therefore  credits  the  party  in  what- 
ever is  to  his  own  prejudice.  Finch's  Law,  10.  Max.  53.  Usury 
shall  not  be  intended,  unless  expressly  found  by  the  jury.  Bridgm. 
112.  10  Refi.  59.  Covin  shall  not  be  intended  or  presumed  in  law, 
unless  expressly  averred.  Bridgm.  112.  When  one  word  may 
have  a  double  intendment,  one  according  to  the  law,  and  another 
against  the  law,  that  intendment  shall  be  taken  which  is  according 
to  law;  and  this  by  a  reasonable  intendment.  3  Bulst.  306.  Yelv.  50. 
See  further,  tit.  Implication,  Indictment,  Deed;  and  such  other 
titles  as  are  applicable  to  this  subject. 

Intendment  of  Crimes.  In  ancient  times  felonious  attempts, 
intending  the  death  of  another,  were  adjudged  felony ;  for  the  will 
was  taken  for  the  fact  Bract.  1  Edw.  III.  But  at  this  day,  the  law 
does  not  generally  punish  intendments  to  do  ill,  if  the  intent  be  not 
executed  ;  except  in  case  of  treason,  where  intention  proved  by 
circumstances  shall  be  punished  as  if  put  in  execution.  3  Inst. 
108.  And  if  a  person  enter  a  house  in  the  night,  with  intent  to 
commit  burglary,  it  is  felony  :  and  by  statute  22  8c  23  Car.  II.  c.  1. 
maliciously  cutting  off  or  disabling  any  limb  or  member,  with  an 
intent  to  disfigure,  Sec.  is  felony.  See  also  Plotvd.  474.  Assault,  with 
intent  to  commit  robbery  on  the  highway,  is  made  felony  punishable 
by  transportation.  Stat.  7  Geo.  II.  c.  21.  Intention  of  force  and 
violence  makes  riots  criminal.  3  Inst.  9.  Where  men  do  evil, 
and  say  they  intend  none ;  or  if  the  intention  be  only  to  beat,  and 
they  kill  a  person,  they  are  to  be  punished  for  the  crime  done. 
JPlowd.  355.  If  a  man  entering  a  tavern,  Sec.  commit  a  trespass, 
the  law  will  judge  that  he  originally  intended  it.  8  Rep.  147.  Sec 
this  Diet.  tit.  Homicide,  Treason,  &c. 

INTENT,  or  INTENTION.  The  words  of  deeds  shall  be  con- 
strued according  to  the  intent  of  the  parties,  and  not  otherwise. 
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The  intent  shall  be  destroyed  where  it  does  not  agree  with  the 
law.  PI.  C  160.  b.  162.  b. 

In  every  agreement  the  intent  is  the  chief  thing  that  is  to  be 
considered  ;  and  if  by  the  act  of  God,  or  other  means  not  arising 
from  the  party  himself,  the  agreement  cannot  be  performed  accord- 
ing to  the  words,  yet  the  party  shall  perform  it  as  near  the  intent 
as^he  may.  Ploivd.  C.  290. 

Common  usage  and  reputation  frequently  govern  the  matter,  and 
direct  the  intention  of  the  parties ;  as  upon  sale  of  a  barrel  of 
beer,  the  barrel  is  not  sold,  but  upon  sale  of  a  hogshead  of  wine  it 
is  otherwise.  Savil.  124.  Harclr.  3.  The  intention  of  a  man  is 
not  always  to  be  pursued  in  equity ;  as  if  a  man  settles  a  term  in 
trust  for  one  and  his  heirs,  yet  it  shall  go  to  the  executor.  1  Fern. 
164. 

All  deeds  are  but  in  nature  of  contracts,  and  the  intent  of  the 
parties  reduced  into  writing,  and  the  intention  is  to  be  chiefly  re- 
garded. In  an  act  of  parliament  the  intention  appearing  in  the  pre- 
amble shall  control  the  letter  of  the  law ;  and  from  the  regard 
which  the  law  itself  gives  to  the  intention  of  the  party,  it  is,  that 
where  there  is  fine  by  render,  there  shall  be  no  dower ;  and  so  a 
rent  or  recognisance  shall  not  be  extinguished  by  levying  a  fine 
to  the  party.  Fern.  58.  See  14  Fin.  Abr.  tit.  Intent ;  and  this  Diet. 
tit.  Deed,  Limitation,  Agreement,  Statute,  &c. 

INTENTIONE,  A  writ  that  lies  against  him  who  enters  into 
lands  after  the  death  of  tenant  in  dower  or  for  life,  Sec.  and  holds 
out  him  in  reversion  or  remainder.    Fitz.  JV.  B.  203. 

INTER  CANEM  ET  LUPUM,  Words  formerly  used  in  ap- 
peals to  signify  the  crime  being  done  in  the  twilight.  Inter  Pla- 
cita  de  Trin.  7  Edw.  I.  Rot.  12.  Glouc.  Plac.  Cor.  ajiud  Novum 
Castrum.  24  Edw.  VI.  Pot.  6.  This  in  Herefordshire,  they  call  the 
^nock-shadow,  corruptly  the  mock-shade,  and  in  the  north,  daylight's 
gate  ;  others,  betwixt  hawk  and  buzzard.  Cowell. 

INTERCOMMONING,  Is  where  the  commons  of  two  manors 
lie  together,  and  the  inhabitants  of  both  have  time  out  of  mind 
depastured  their  cattle  promiscuously  in  each.  Cowell.  See  tit. 
Common. 

INTERDICTION,  interdictio  ;  interdictum.~]  An  ecclesiastical 
censure,  prohibiting  the  administration  of  divine  ceremonies.  See 
Wals.  Hist,  anno  1357.  It  is  a  general  excommunication  of  a  whole 
country  or  province  :  it  is  mentioned  in  some  of  our  historians, 
viz.  Knighton  tells  us,  anno  1208,  that  the  Pope  excommunicated 
King  John,  and  all  his  adherents,  Et  totam  terram  Anglicanam  sufi- 
fiositit  interdicto,  which  began  the  first  Sunday  after  Easter,  and 
continued  six  years  and  one  month  ;  during  all  which  time  no- 
thing was  done  in  the  churches  besides  baptism  and  confessions  of 
dying  people. 

The  ancient  form  or  an  Interdict. 
In  the  name  of  Christ,  We  the  Bishoji,  in  behalf  of  the  Father, 
Son,  and  Holy  Ghost,  and  of  St.  Peter,  the  chief  of  the  ajiostles, 
and  in  our  own  behalf,  do  excommunicate  and  interdict  this  church, 
and  all  the  chajicls  thereunto  belonging,  that  no  man  from  hence- 
forth may  have  leave  to  sing  mass,  or  to  hear  it,  or  in  any  wise  to 
administer  any  divine  office,  nor  to  receive  God's  tithes,  without  our 
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leave  ;  and  -whosoever  shall  Jiresume  to  sing1  or  hear  mass,  or  per- 
form any  divine  office,  or  to  receive  any  tithes,  contrary  to  this  in- 
terdict, on  the  fiart  of  God  the  Father  Almighty,  and  of  the  Son, 
and  of  the  Holy  Ghost,  and  on  behalf  of  St.  Peter,  and  all  the  saints, 
let  him  be  accursed  and  separated  from  all  Christian  society,  and 
from  entering  into  Holy  Mother  Church,  where  there  is  forgiveness, 
of  sins,  and  let  him  be  Anathema,  Maranatha,  for  every  with  the  de- 
vils in  hell.    Fiat.  fiat.  fiat.    Amen.    Du  Gauge. 

This  severe  church  censure  has  been  long  disused.  See  fur- 
ther, tit.  Pa/iist,  Rome. 

INTERDICT UM,  In  the  civil  law,  was  a  prohibition  nearly 
equivalent  to  the  injunction  of  our  court  of  chancery.  See  tit. 
Injunction. 

INTERDICTED  of  WATER  and  FIRE,  Were  anciently 
those  persons  who  suffered  banishment  for  some  crime  ;  by  which 
judgment,  order  was  given  that  no  man  should  receive  them  into 
his  house,  but  deny  them  fire  and  water,  the  two  necessary  ele- 
ments of  life,  which  amounted  as  it  were  to  a  civil  death  ;  and 
this  was  called  legitimum  exilium,  says  Livy. 

INTEREST,  i?iteresse.]  Is  commonly  taken  for  a  chattel  real, 
as  a  lease  for  years,  Sec.  and  more  particularly  for  a  future  term ; 
in  which  case  it  is  said  in  pleading,  that  one  is  possessed  de  in- 
teresse  termini.  Therefore  an  estate  in  lands  is  better  than  a 
right  or  interest  in  them  :  though,  in  legal  understanding,  an  in- 
terest extends  to  estates,  rights,  and  titles,  that  a  man  hath  in,  or 
out  of  lands,  8cc.  so  as  by  grant  of  his  whole  interest  in  such  land, 
a  reversion  therein,  as  well  as  possession  in  fee-simple,  shall  pass. 
Co.  Litt.  345.  Because  no  livery  of  seisin  is  necessary  to  a  lease 
for  years,  such  lessee  is  not  said  to  be  seised,  or  to  have  true  legal 
seisin  of  the  land.  Nor  indeed  does  the  bare  lease  vest  any  estate 
in  the  lessee,  but  only  gives  him  a  right  of  entry  on  the  tene- 
ment, which  right  is  called  his  interest  in  the  term,  or  interesse 
termini  :  but  when  he  has  actually  so  entered,  and  thereby  accept- 
ed the  grant,  the  estate  is  then  and  not  before  vested  in  him,  and 
he  is  possessed  not  properly  of  the  land  but  of  the  term  of  years  ; 
the  possession  or  seisin  of  the  land  remaining  still  in  him  who 
hath  the  freehold.  1  Inst.  46.  See  2  Comm.  144.  b.  2.  c.  9.  I.  and 
this  Diet.  tit.  Lease,  Term,  Estate. 

A  mortgage  is  an  interest  in  land,  and  on  non-payment,  the  estate 
is  absolute  in  law,  and  his  interest  is  good  in  equity  to  entitle  him 
to  receive  and  enjoy  the  profits  till  redemption  or  satisfaction  ;  and 
on  a  foreclosure,  he  hath  the  absolute  estate  both  in  law  and  eaui- 
ty.   9  Mod.  196.  See  tit.  Mortgage. 

INTEREST  of  MONEY,  The  legal  profit  or  recompense  al- 
lowed, onioans  of  money,  to  be  taken  from  the  borovver  by  the 
lender.  The  rate  of  legal  interest  has  varied  and  decreased,  ac- 
cording as  the  quantity  of  specie  in  this  kingdom  has  increased  by 
accessions  of  trade,  the  introduction  of  paper  credit,  and  other  cir- 
cumstances: The  stat.  37  Hen.  VIII.  c.  9.  confined  interest  to  10 per 
cent,  and  so  did  the  stat.  13  Eliz.  c.  8.  The  stat.  21  Jac.  I.  c.  17.  redu- 
ced it  to  eight  per  cent,  and  the  stat.  12  Car.  II.  c.  13.  to  six  :  and, 
lastly,  by  stat.  12  Ann.  st.  2.  c.  16.  it  was  brought  down  to  five  per 
cent,  per  annum;  which  is  now  the  extremity  of  legal  interest  that 
can  be  taken  on  a  loan  of  money.    But  yet  if  a  contract  which  car* 
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rics  interest  be  made  in  a  foreign  country,  our  courts  will  direct 
the  payment  of  interest,  according  to  the  law  of  the  country  in 
which  the  contract  was  made.  1  luj.  Ab.  289.  1  P.  JVms.  395.  (See 
2  Bro.  C.  R.  2.)  Thus,  Irish,  American,  Turkish,  and  Indian,  in- 
terest have  been  allowed  in  our  courts  to  the  amount  of  even  10  or 
12  per  cent.  ;  for  interest  depends  on  local  circumstances,  and  the 
refusal  to  enforce  such  contracts  would  put  a  stop  to  all  foreign 
trade.  And  by  stat.  14  Geo.  111.  c.  79.  all  bond  Jide  mortgages  and 
securities  on  estates  or  property  in  Ireland,  or  the  plantations, 
bearing  interest  not  exceeding  six  per  cent,  shall  be  legal,  though 
executed  in  Great  Britain.  2  Comm.  465.  c.  30.  IX.  4.  See  further, 
this  Vict.  tit.  Usury. 

Where  an  estate  is  devised  for  payment  of  debts,  chancery  will 
not  allow  interest  for  book  debts.  3  Ch.  Rep.  94.  Where  lands 
are  charged  with  payment  of  a  sum  in  gross,  they  are  also  charge- 
able in  equity  with  payment  of  interest  for  such  sum.  Fin.  R. 
286.  Interest  is  recovered  by  way  of  damages,  where  damages  are 
recovered  ratione  detentionis  debili;  but  not  where  damages  only 
are  recovered,  for  interest  is  not  recovered  occasione  damjinorum, 
per  Ponvel,  J.  2  Salk.  623.  No  interest  to  be  allowed  for  costs, 
14  Vin.  Abr.  tit.  Interest.  In  a  long  unsettled  partnership  account, 
rendered  intricate  by  the  neglect  of  a  party,  he  shall  have  nointe- 
rest  on  the  balance  when  settled.  1  Bro.  C.  R.  239.  See  fur- 
ther, tit.  Bankrupt,  Account,  Da?nages,  Mortgage,  <J?c. 

Interest  on  legacies.  In  case  of  a  vested  legacy,  due  im- 
mediately, and  charged  on  land,  or  money  in  the  funds,  which 
yield  an  immediate  profit,  interest  shall  be  payable  thereon  from 
the  testator's  death  :  but  if  charged  only  on  the  personal  estate, 
which  cannot  be  immediately  got  in,  it  shall  carry  interest  only 
from  the  end  of  the  year  after  the  death  of  the  testator.  2  P. 
Wms.  26,  27.  See  tit.  Legacy,  Executor. 
Interest,  or  no  interest,  See  tit.  Insurance. 
Interested  witness.  Interested  witnesses  may  be  examined 
upon  a  voir  dire,  if  suspected  to  be  secretly  concerned  in  the  event, 
or  their  interest  may  be  proved  in  court.  3  Comm.  370.  See  tit, 
Evidence,  Witness. 

INTERLINEATION  in  a  DEED,  See  tit.  Deed  III. 
INTERLOCUTORY   DECREE   in  CHANCERY,  See  tit.. 
Chancery,  Injunction,  Decree. 

Interlocutory  judgment.  Interlocutory  judgments  are  such 
as  are  given  in  the  middle  of  a  cause,  upon  some  plea,  proceeding 
on  default,  which  is  only  intermediate,  and  does  not  finally  deter- 
mine or  complete  the  suit.  As  judgment  for  the  plaintiff  in  abate- 
ment, of  respondeat  ouster,  i.  c.  that  defendant  shall  answer  over, 
or  farther,  plead  in  chief,  or  put  in  a  more  substantial  plea. 

But  the  interlocutory  judgments,  most  usually  spoken  of,  are 
those  incomplete  judgments,  whereby  the  right  of  the  plaintiff  is 
indeed  established,  but  the  quantum  of  damages  sustained  by  him 
is  not  ascertained,  which  is  the  province  of  a  jury.  In  such  case 
a  writ  of  inquiry  issues  to  the  sheriff,  who  summons  a  jury,  in- 
quires of  the  damages,  and  returns  to  the  court  the  inquisition  so 
taken,  whereupon  the  plaintiff's  attorney  taxes  costs,  and  signs 
Jinal  judgment.  3  Comm.  396,  397.  See  tit.  Judgment  1. 
Interlocutory  order,  See  tit.  Chancery,  Injunction. 
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INTERLOPERS,  Persons  who  intercept  the  trade  of  a  compa- 
ny of  merchants.  Merc.  Diet.  Applied  principally  to  those  who 
infringe  the  charters  of  the  East-India  Company.    See  that  title. 

INTERPLEADER,  Fr.  enterplaider,  L&t.  inter placitare.']  To 
discuss  or  try  a  point  incidentally  happening  as  it  were  between, 
before  the  principal  cause  can  be  determined.  Interpleader  is  al- 
lowed, that  the  defendant  may  not  be  charged  to  two  severally, 
where  no  default  is  in  him;  as  if  one  brings  detinue  against  the 
defendant  upon  a  bailment  of  goods,  and  another  against  him 
upon  a  trover,  there  shall  be  interpleader,  to  ascertain  who  hath 
right  to  his  action.  2  Danv.  Abr.  779.  If  two  bring  several  de- 
tinues against  A.  B.  for  the  same  thing,  and  the  defendant  acknow- 
ledges the  action  of  one  of  ihcm,  without  a  prayer  of  interpleader, 
they  shall  not  interplead  on  the  request  of  the  other ;  for  the  in- 
terpleader is  given  for  the  security  of  the  defendant,  that  he  may 
not  be  twice  charged,  and  he  hath  waived  that  benefit.  13  Ediv. 
III.  22. 

If  one  brings  detinue  against  B.  and  counts  upon  a  delivery  of 
goods,  Sec.  to  redeliver  to  him,  and  another  brings  detinue  against 
him  also,  and  counts  so  likewise  ;  if  there  be  not  any  privity  of 
bailment  between  them,  yet  they  shall  interplead,  to  avoid  the 
double  -charge  of  the  defendant;  and  also  because  the  court  can- 
not know  to  whom  to  deliver  the  thing  detained,  if  both  should 
recover.  Br.  Enter  plead.  3.  And  upon  such  several  detinues,  if 
the  defendant  says  that  he  found  it,  and  traverses  the  bailment, 
they  shall  interplead  ;  for  then  he  is  chargeable  as  well  to  the  one 
as  the  other;  so  if  he  says  that  they  delivered  jointly,  absque  hoc, 
that  they  delivered  it  as  they  have  counted  ;  but  it  is  otherwise,  if 
the  defendant  doth  not  traverse  the  bailment,  because  if  there  was 
a  bailment,  he  is  chargeable  only  to  the  bailor,  and  may  plead  in 
bar  against  the  others.    2  Danv.  782. 

Where  two  bring  several  detinues  for  one  thing,  and  the  de- 
fendant prays  that  he  may  interplead,  and  delivers  the  thing  to  the 
court,  and  before  the  award  of  the  interpleader,  one  discontinues 
the  suit,  the  other  shall  not  have  judgment ;  but  if  he  discontinues 
his  suit  after  the  interpleader,  the  other  may  have  judgment.  1 1 
Hen.  VI.  19. 

If  a  recovery  be  had  upon  an  interpleader,  judgment  shall  be 
given  to  recover  the  thing  demanded  against  the  defendant,  and 
not  against  the  garnishee,  in  case  of  garnishment,  Sec.  2  Danv. 
783.  When  two  have  interpleaded  in  detinue,  he  that  recovers 
shall  recover  damage  against  the  other.    Br.  Damage,  68. 

There  was  formerly  interpleader  relating  to  delivery  of  lands  by 
the  king  to  the  right  heir,  where  two  persons  out  of  wardship 
were  found  heirs,  &c.  7  Rep.  ^5.  Staundf.  Prer.  cap.  17.  Bro. 
tit.  Enterplead.  And  anciently  this  head  (spelt  enterpleader)  made' 
a  great  title  in  the  law. 

There  are  also  bills  of  interpleader  in  a  court  of  equity.  Thus, 
where  two  or  more  persons  claim  the  same  thing  by  different  or 
separate  interests,  and  another  person  not  knowing  to  which  of 
the  claimants  he  ought  of  right  to  render  a  debt  or  duty,  or  to  de- 
liver property  in  his  custody,  fears  he  may  be  hurt  by  some  of 
them,  he  may  exhibit  a  bill  of  interpleader  against  them.  In  this 
bill  he  must  state  his  own  rights,  and  tUeir  several  claims,  and  pray 
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that  they  may  interplead,  so  that  the  court  may 'adjudge  to  whom 
the  thing  belongs,  and  he  may  be  indemnified.  Mi t ford's  Treat* 
47.  See  Bunb.  303.  1  Eq.  Abr.  80.  2  Eg.  Abr.  173.  1  Burr.  37. 
Pract.  Reg.  38. 

The  principles  upon  which  courts  of  equity  proceed  in  these 
cases,  are  similar  to  those  by  which  the  courts  of  law  are  guided 
in  the  case  of  bailment ;  the  courts  of  law  compelling  interpleader 
between  persons  claiming  property,  for  the  indemnity  of  a  third 
person  in  whose  hands  the  property  is,  in  those  cases  only  where, 
by  agreement  of  both  claimants,  the  property  has  been  bailed  to 
a  third  person  ;  and  the  courts  of  equity  extending  the  remedy  to 
all  other  cases,  (leaving  those  of  bailment  to  the  common  law,)  to 
which  in  conscience  it  ought  to  extend.    Mitf.  Treat.  125. 

If  a  bill  of  interpleader  does  not  show  that  each  of  the  defend- 
ants, whom  it  seeks  to  compel  to  interplead,  claims  a  right,  both 
the  defendants  may  demur  ;  one  because  the  bill  shows  no  claim 
of  right  in  him,  the  other,  because  (for  that  very  reason)  the  bill 
shows  no  cause  of  interpleader.  1  Vez.  248.  Or  if  the  bill  shows 
no  right  to  compel  the  defendants  to  interplead,  whatever  rights 
they  may  claim,  each  defendant  may  demur.  As  the  court  will  not 
permit  such  a  bill  to  be  brought  in  collusion  with  either  claimant, 
the  plaintiff  must  annex  to  his  bill  an  affidavit  that  it  is  not  exhi- 
bited in  collusion  with  any  of  the  parties,  the  want  of  which  affi- 
davit is  a  cause  of  demurrer.  1  Vez.  248.  A  bill  of  this  nature 
generally  prays  an  injunction  to  restrain  the  proceedings  of  the 
claimants  in  some  other  court ;  and  as  this  may  be  used  to  delay 
the  payment  of  money  by  the  plaintiff,  if  any  is  due  from  him,  he 
ought  by  his  bill  to  offer  to  pay  the  money  due  into  court.  Mitf. 
Treat.  126. 

After  a  decree  on  a  bill  of  interpleader,  there  is  generally  an  end 
of  the  suit  as  to  the  plaintiff;  and  if  he  dies,  the  cause  may  pro- 
ceed without  revivor.    1  Vern.  351.    See  further,  tit.  Chancery, 

Injunction,  Isfc. 

INTERREGNUM.  There  cannot  be  any  interregnum  in  this 
country,  by  the  policy  of  the  constitution  ;  for  the  right  of  sove- 
reignty is  fully  vested  in  the  successor  to  the  throne  by  the  very 
descent  of  the  crown.    See  tit.  King  I. 

INTERROGATORIES,  Are  particular  questions  in  writing 
demanded  of  witnesses  brought  in  to  be  examined  in  a  cause, 
especially  in  the  court  of  chancery.  These  interrogatories  must 
be  exhibited  by  the  parties  in  the  suit  on  each  side,  which  are 
either  direct  for  the  party  that  produces  them,  or  counter  on  be- 
half of  the  adverse  party  ;  and  generally  both  plaintiff  and  defend- 
ant may  exhibit  direct,  and  counter,  or  cross  interrogatories.  See 
tit.  Deposition,  Practice. 

They  are  to  be  pertinent  and  only  to  the  points  necessary,  and 
either  drawn  or  perused  by  counsel,  and  must  be  signed  by  them ; 
if  they  are  leading,  viz.  such  as  these,  Did  not  you  do  or  see  such 
a  thing,  See.  the  depositions  on  them  will  be  suppressed  ;  for  they 
should  be  drawn,  Did  you  see,  or  did  you  not  see,  iJfc.  without  lean- 
ing to  either  side  ;  and  not  only  where  they  point  more  to  one  side 
of  the  question  than  the  other ;  but  if  they  are  too  particular,  they 
Will  likewise  be  suppressed.  The  commissioners,  8cc.  who  exa- 
mine witnesses  on  interrogatories,  must  examine  to  one  interroga- 
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tory  only  at  a  time  ;  they  are  to  hold  the  witnesses  to  -every  point 
interrogated,  and  take  what  comes  from  them  on  their  examina- 
tion, without  asking  any  idle  questions,  or  putting-  clown  any  im- 
pertinent answers  not  relating  to  the  interrogatories,  &c.  See  tit. 
Depositions,  Equity. 

If  a  contempt  be  committed  in  the  face  of  the  court,  the  offender 
may  be  instantly  apprehended  and  imprisoned  at  the  discretion  of 
the  judges,  without  any  farther  proof  or  examination.  Staundf. 
P  C.  73.  b.  In  matters  arising  at  a  distance,  the  court  generally 
grant  a  rule  to  show  cause  why  an  attachment  should  not  issue,  or 
in  very  flagrant  instances  of  contempt,  an  attachment  issues  in  the 
first  instance.  Salk.  84.  Stra.  185.  564.  This  process  is  intend- 
ed to  bring  the  party  into  court,  and  when  there  he  must  either 
stand  committed  or  put  in  bail,  in  order  to  answer  such  interroga- 
tories as  shall  be  administered  to  him  for  the  information  of  the 
court.  These  interrogatories  are  in  the  nature  of  a  charge  or  ac- 
cusation ;  and  if  any  of  them  are  improper,  the  defendant  may  re- 
fuse to  answer  it,  and  move  the  court  to  have  it  struck  out.  Stra. 
444.  If  the  party  can  clear  himself  upon  oath,  he  is  discharged  ; 
but  if  perjured,  may  be  prosecuted  for  the  perjury.  6  Mod.  73. 
If  the  contempt  be  of  such  a  nature,  that,  when  the  fact  is  once 
acknowledged,  the  court  can  receive  no  farther  information  by  in- 
terrogatories than  is  already  possessed  of,  (as  in  case  of  a  rescue,) 
the  defendant  may  be  admitted  to  make  such  simple  acknowledg- 
ment, and  receive  his  judgment  without  answering  to  any  inter- 
rogatories ;  but  refusing  to  answer,  or  answering  evasively,  is  pu- 
nishable as  a  high  and  repeated  contempt.    4  Comm.  287.  c.  20. 

With  regard  to  this  singular  mode  of  trial,  thus  admitted  in  this 
one  particular  instance,  and  so  contrary  to  the  genius  of  the  com- 
mon law  in  any  other,  it  may  be  sufficient  to  observe,  that  as  the 
process  by  attachment  in  general  appears  to  be  extremely  ancient, 
(Y.  B,  20  Hen.  VI.  37.  22  Jidw.  IV.  29.)  and  has,  in  modern 
times,  been  recognised,  approved,  and  confirmed  by  several  ex- 
press acts  of  parliament,  (stats.  43  Eliz.  c.  6.  §  3.  13  Car.  II.  st. 
2.c.  2.  §4.  9  &  10  Wm.  III.  c.  15.  12  Ann.  st.  %.^c.  1,5.  §  5.)  so 
the  method  of  examining  the  delinquent  upon  oath  with  regard  to 
the  contempt  alleged,  is  at  least  of  as  high  antiquity,  and,  by  long 
and  immemorial  usage,  is  now  become  the  law  of  the  land.  M.  5. 
Mdw.  IV.  Rot.  75.  cited  Rast.  Ent.  263.  pi.  5.  4  Comm.  288.  c.  20. 

It  has  been  remarked,  that  the  admission  of  the  party  to  purge 
himself  by  oath  is  more  favourable  to  his  liberty,  though  perhaps 
not  less  dangerous  to  his  conscience.  Some  declamation  has  also 
been  used  against  the  temptation  to  perjury  afforded  by  this  pro- 
ceeding ;  this  latter,  however,  is  an  argument  which  can  never 
affect  the  case  of  any  honest  man. 

INTERRUPTION  Is  when,  during  the  course  of  prescription, 
the  true  proprietor  own  his  right.    Scotch  Diet. 

INTESTATES,  intestati.~]  There  are  two  kinds  of  intestates  ; 
one  who  makes  no  will;  another  who  makes  a  will,  and  nomi- 
nates executors,  but  they  refuse ;  in  which  case  he  dies  an  intes- 
tate, and  the  ordinary  commits  administration.  2  Par.  Inst.  fol. 
397.  In  former  times,  he  who  died  intestate,  was  accounted  damn- 
ed, because  (as  Mat.  Par.  tells  us)  he  was  obliged  by  the  canons 
tQ  leave  at  least  a  tenth  part  of  his  goods  to  pious  uses,  for  the 
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redemption  of  his  soul  ;  therefore,  whoever  neglected  so  to  do, 
took  no  care  of  his  own  salvation.  They  made  no  difference  be- 
tween a  suicide  and  an  intestate  ;  for  as,  in  one  case,  the  goods 
were  forfeited  to  the  king;  so  in  the  other  they  were  forfeited  to 
Lhe  chief  lord.  But  because  it  was  accounted  a  very  wicked  thing 
to  die  without  making  any  distribution  of  his  goods  to  pious  uses, 
and  such  cases  often  happen  by  sudden  deaths,  therefore,  by  sub- 
sequent constitutions,  the  bishqps  had  power  to  make  such  distri- 
bution as  the  intestate  himself  was  bound  to  do;  and  this  was  call- 
ed clccmouyna  rationpbilia.  And  it  was  by  this  means  that  the  spi- 
ritual courts  came  first  to  have  jurisdiction  in  testamentary  cases. 
See  this  Diet.  tit.  Executor*,  Will. 

Intestates'  estates,  The  goods  and  chattels  of  persons  dying 
intestate.  2  Lilt.  Abr.  73.  See  this  Diet.  tit.  Executor  I.  1.  V. 
7,  8. 

INTOL  &c  UTTOL,  Toll  or  custom  paid  for  things  imported  or 
exported,  or  brought  in  and  sold  out.  Cowell. 

INT  RARE  MAR  I  SCUM,  To  drain  any  low  ground,  and  by 
dykes,  walls,  &x.  take  in,  and  reduce  it  to  herbage  or  pasture  ; 
whence  comes  the  word  innings.     Wil.  Thorn. 

INTRUSION,  intrusion]  Is  when  the  ancestor  dies  seised  of 
any  estate  of  inheritance,  expectant  upon  an  estate  for  life,  and  then 
tenant  for  life  dies,  between  whose  death  and  entry  of  the  heir,  a 
stranger  intrudes.  Co.  Litt.  277.  Bract,  lib.  4.  ca/i.  2.  Intru- 
sion, therefore,  signiiieth  an  unlawful  entry  into  lands  and  tene- 
ments void  of  a  possessor,  by  him  who  hath  no  right  to  the  same  ; 
and  the  difference  between  an  intruder  and  an  abator  is  this,  that 
an  abator  entereth  into  lands  void  by  the  death  of  a  tenant  in  fee, 
and  an  intruder  enters  into  land  void  by  the  death  of  tenant  for  life 
or  years.    Fitz.  N.  B.  20.3. 

Blackstone  ranks  intrusion  as  a  species  of  injury  by  ouster,  or 
amotion  of  possession  from  the  freehold,  and  states  it  to  be  the 
entry  of  a  stranger,  after  a  particular  estate  of  freehold  is  deter- 
mined, before  him  in  remainder  or  reversion.  It  happens,  says 
he,  where  a  tenant  for  a  term  of  life  dicth  seised  of  lands  and  te- 
nements, and  a  stranger  entereth  thereon,  after  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  reversion. 
The  difference  between  intrusion  and  abatement  he  states  to  be, 
that  an  abatement  is  always  to  the  prejudice  of  the  heir,  or  im- 
mediate devisee  ;  an  intrusion  is  always  to  the  prejudice  of  him 
in  remainder  or  reversion.  So  that  an  intrusion  is  always  imme- 
diately consequent  upon  the  determination  of  a  particular  estate: 
an  abatement  is  always  consequent  upon  the  descent  or  devise  of 
an  estate  in  fee-simple.    3  Comm.  169.  c.  10.  (2). 

There  is  a  writ  of  intrusion,  which  lies  where  the  tenant  for 
life,  &c.  dies  ;  but  if  a  man  doth  intrude  after  the  death  of  such  a 
tenant,  he  in  reversion  v>  tail  shall  not  have  this  writ,  but  is  put 
to  his  formcdon  :  for  it  lieth  only  for  him  who  hath  the  reversion 
in  fee-simple,  Sec.  after  the  death  of  tenant  for  life,  or  in  dower,  &c. 
New  Nat.  Br.  509.  Also  one  having  such  a  fee-estate  in  remain- 
der, shall  have  writ  of  intrusion  ;  and  the  assignee  of  the  remain- 
der may  bring  it,  as  well  as  an  heir,  See.    New  Nat.  Br.  509. 

As  he  who  enters  and  keeps  the  right  heir  from  the  possession 
of  his  ancestor  is  an  intruder  punishable  by  common  law  ;  so  he 
6 


I  N  V 


511 


who  enters  on  the  king's  land  and  takes  the  profits,  is  an  intruder 
against  the  king.  Co.  Litt.  277.  For  this  intrusion  information 
may  be  brought;  but  before  office  found,  he  who  occupies  the  land 
shall  not  be  said  to  be  an  intruder,  for  intrusion  cannot  be  but 
where  the  king  is  actually  possessed,  which  is  not  before  office; 
though  the  king  is  entitled  to  the  mesne  profits  after  the  tenant's 
estate  ended.    Moor,  295.    See  tit.  Information  1. 

By  stat.  21.  Jac.  I.  cap.  14.  the  defendants  may  plead  the  ge- 
neral issue  in  informations  of  intrusion,  brought  on  behalf  of  the 
king,  and  retain  their  possession  till  trial,  where  the  king  hath  been 
out  of  possession,  and  not  received  the  profits  for  twenty  years  ;  and 
no  scire  facias  shall  issue,  whereupon  the  subject  shall  be  forced 
to  special  pleading,  &c. 

INTRUSION  DE  GARD,  A  writ  that  lay  where  the  infant 
within  age  entered  into  his  Jands,  and  iieJd  out  his  lord.  Old  Mat. 
Br.  90. 

INTRUSIONE,  Is  the  writ  brought  against  an  intruder,  by  him 
that  hath  fee-simple,  Sec.    JVetv  jVat.  Br.  453. 

INVADIAliE,  To  engage  or  mortgage  lands  ;  invadiationvs, 
mortgages  of  land.    Mon.  Angl.  torn.  l./i.  478. 

IN  VADIATUS,  One,  who  having  been  accused  of  some  crime, 
not  fully  proved,  is  put  sub  debit  a  fidejussione . 

INVASION,  See  Defence  oj  the  Realm. 

INVASIONES.  In  the  inquisition  of  serjeancies  and  knights' 
fees;  anno  12  and  13  of  King  John,  there  are  some  title,  called 
invasiones;  et  in-uasiones  sujier  re  gem. 

INVENTIONES,  Is  used  in  ancient  charters  for  treasure- 
trove;  money  or  goods  found  by  any  person,  and  not  challenged 
by  the  owner  ;  which,  by  the  common  law,  is  due  to  the  king, 
who  grants  the  privilege  or  benefit  to  some  particular  subjects. 
Chart.  K.  Edio.  1.  to  the  Barons  of  the  Cinque  Ports.  Placit.  tem/i. 
Edw.  I.  &  Ed%v.  II.  MS.  f.  89. 

INVENTORY,  invent qrium.^  A  list  or  schedule  containing  a 
true  description  of  all  the  goods  and  chattels  of  a  person  deceased, 
at  the  time  of  his  death,  with  their  value  appraised  by  indiffer- 
ent persons  ;  which  every  executor  or  administrator  ought  to  ex- 
hibit to  the  bishop  or  ordinary  at  such  time  as  he  shall  appoint*. 
West.  Symb.  lib.  2.  p.ag.  696.  By  stat.  21  Hen.  VIII.  c.  5.  execu- 
tors and  administrators  are  required  to  make  and  deliver  in  upon 
oath  to  the  ordinary,  inventories  indented,  of  which  one  part  shall 
remain  with  the  ordinary,  and  the  other  part  with  the  executor  or 
administrator.  The  intention  of  this  statute  was  for  the  benefit  of 
the  creditors  and  legatees,  that  the  executor  or  administrator 
might  not  conceal  any  part  of  the  personal  estate  from  them': 
though  as  to  the  valuation  it  is  not  conclusive,  but  the  real  value- 
must  be  found  by  a  jury;  if  they  are  undervalued,  the  creditors 
may  take  them  as  appraised ;  and  if  overvalued  it  shall  not  be 
prejudicial  to  the  executor. 

But  though  generally  all  the  personal  estate  of  the  deceased,  of 
what  nature  or  quality  soever,  ought  to  be  put  into  the  inventory  ; 
yet  goods  given  away  in  the  life-time  of  the  deceased,  and  actually 
in  the  possession  of  the  party  to  whom  given,  and  the  goods  to 
which  a  husband  is  entitled  as  administrator  to  his  wife,  are  not  to 
be  included.    2  Bulst.  355.    Notwithstanding  the  law  requires 
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that  the  inventory  be  exhibited  within  three  months  after  the 
death  of  the  person,  if  it  is  done  afterwards,  it  is  good,  for  the 
ordinary  may  dispense  with  the  time,  and  even  in  some  cases, 
whether  it  shall  be  exhibited,  or  not ;  as  where  creditors  are  paid, 
and  the  will  performed,  8cc.  Raym.  470.  These  inventories  pro- 
ceed from  the  civil  law  ;  and  as,  by  the  old  Roman  law,  the  heir 
was  obliged  to  answer  all  the  testator's  debts,  Justinian  ordained, 
that  inventories  should  be  made  of  the  substance  of  the  deceased, 
and  he  should  be  no  further  charged.    Justin.  Inst. 

In  common  parlance,  &c.  the  term  inventory  is  applied  on  other 
and  more  frequent  occasions,  as  on  the  sale  of  goods  ;  by  agree- 
ment between  parties,  accounts  of  the  goods  sold  (supposing  them 
passing  with  the  possession  of  a  house,  &c.)  are  called  inventories. 
So  the  accounts  taken  by  sheriffs  of  goods  levied  and  sold  under 
executions,  under  distresses  of  the  goods  distrained  for  rent,  are 
called  inventories,  &c.  See  this  Diet.  tit.  Executor  V.  4.  Dis- 
tress. 

IN  VENTRE  SA  MERE,  Fr.~]  In  the  mother's  belly,  rela- 
ting to  which  there  is  a  writ  mentioned  in  the  register  of  writs; 
and  in  stat.  12  Car.  II.  cafe  24.  an  infant  in  -ventre  sa  mere,  is  ap- 
plied to  the  case  where  a  woman  is  with  child  at  the  time  of  her 
husband's  death  ;  which  child,  if  he  had  been  born,  would  have 
been  heir  to  the  land  of  the  husband ;  and  this  is  sometimes  pri- 
vily, and  sometimes  open  and  visible.  1  Shefi.  Abr.  142.  The 
law  hath  consideration  of  such  a  child,  on  account  of  the  apparent 
expectation  of  his  birth.  He  may  be  vouched  in  his  mother's 
belly;  and  action  lies  for  .detainment  of  charters  from  him  as 
heir,  &c.  Hob.  222.  Dyer,  186.  When  a  female  comes  into 
land  by  descent,  there  the  son  born  after,  shall  oust  her  and  have 
the  land.  3  Reft.  61.  Plowd.  375.  But  if  the  daughter  and  fe- 
male heir  cometh  to  land  in  nature  of  a  purchaser  ;  as  on  a  will  of 
lands  given  to  J.  S.  and  his  heirs,  and  he  hath  a  daughter  when 
the  devisor  dies,  his  wife  being  then  with  child  of  a  son;  in  this 
case  the  daughter  shall  enjoy  the  land,  and  not  the  after-born  son. 
3  Refi.  61.  5  Edw.  IV.  6.  9  Hen.  VII.  24.  See  tit.  Infant  II. 
Posthumous  Children*  Descent,  Limitation, 

INVERITARE,  To  verify  or  make  proof  of  a  thing.  Leg.  Ins, 
c.  16. 

To  INVEST;  INVESTITURE,  from  the  Fr.  investir.']  The 
giving  possession  :  some  define  it  thus,  investitura,  est  alicujus 
m  suum  jus  introductio ;  a  giving  livery  of  seisin  or  possession. 
Investitures  in  their  original  rise  were  probably  intended  to  de- 
monstrate in  conquered  countries  the  actual  possession  of  the  lord  ; 
and  that  he  did  not  grant  a  bare  litigious  right  which  the  soldier 
was  ill  qualified  to  prosecute,  but  a  peaceable  and  firm  possession. 
And  after  conveyance  by  deed  came  into  use,  these  investitures 
were  retained  as  a  public  and  notorious  act,  that  the  country  might 
take  notice  of  and  testify  the  transfer  of  the  estate  and  that  such  as 
claimed  title  by  other  means  might  know  against  whom  to  bring 
their  actions.  2  Comm.  311.  c.  20.  And  see  ji.  23.  53.  209.  and 
this  Diet.  tit.  Feoffment,  Conveyance,  Tenures,  as  also,  tit.  Advoiu- 
son,  Institution,  ifc. 

The  customs  and  ceremonies  of  investiture  or  giving  posses- 
sion, were  long  practised  with  great  variety :  at  first  investitures 
were  made  by  a  form  of  words ;  afterwards  by  such  things  as  had 
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most  resemblance  to  what  was  to  be  transferred  ;  as  lands  passed  by 
the  delivery  of  a  turf,  Sec.  which  was  done,  by  the  grantor,  to  the 
person  to  whom  the  lands  were  granted  :  but  in  after-ages,  the 
things  by  which  investitures  were  made  were  not  so  exactly  ob- 
served. Ingul/ih.  /z.  901.  In  the  church,  it  was  the  custom  of  old, 
for  princes  to  promote  such  as  they  liked  to  ecclesiastical  bene- 
fices, and  declare  their  choice  and  promotion,  by  delivery,  to  the 
persons  chosen,  of  a  pastoral  staff  and  ring;  the  one  a  symbolical  re- 
presentation of  their  spiritual  marriage  with  the  church  ;  and  the 
other  of  their  pastoral  care  and  charge,  which  was  termed  investi- 
ture ;  after  which  they  were  consecrated  by  ecclesiastical  persons. 
Hoveden  tells  us,  that  King  Richard,  being  taken  by  the  emperor, 
gave  this  kingdom  to  him,  et  investivit  eum  inde  per  pileum  suum; 
and  that  the  emperor  immediately  afterwards  returned  the  gift:  et 
investivit  eum  per  dufilicem  crucem  de  auro.  Moved.  724.  Wal- 
singham  says,  that  John  Duke  of  Lancaster  was  invested  Duke  of 
Acjuitaine,  per  vigam  et  pileum,  p.  343. 

IN VITATOR1A  ET  VENITARIUM,  Those  hymns  and  psalms 
that  were  sung  in  the  church  to  invite  the  people  to  prayer:  they 
are  mentioned  in  the  statutes  of  St.  Paul's  Church.  MS. 

INVOICE,  A  particular  account  of  merchandise,  with  its  value, 
custom,  and  charges,  &c  sent  by  a  merchant  to  his  factor  or  cor- 
respondent in  another  country.    See  stat.  12  Car.  Ii.  c.  34. 

INVOLUNTARY  MANSLAUGHTER,  Differs  from  homi- 
cide excusable  by  misadventure  in  this;  that  misadventure  always 
happens  in  consequence  of  some  lawful  act,  but  this  species  of  man- 
slaughter in  consequence  of  an  unlawful  act.  Yet,  in  general, 
when  an  involuntary  killing  happens  in  consequence  of  an  unlaw- 
ful act,  it  will  be  either  murder  or  manslaughter,  according  to 
the  nature  of  the  act  which  occasioned  it.  4  Comm.  192,  193. 
See  tit.  Homicide. 

To  INURE,  To  take  effect ;  as  the  pardon  inureth.  Staundf. 
Prar.  fol.  40.     See  Enure. 

JOBBER,  One  who  buys  or  sells  cattle  for  others.  There  are 
also  stock-jobbers,  who  buy  and  sell  stocks  for  other  persons,  and 
gamble  in  the  funds  for  themselves.  See  tit.  National  Debt,  Stock- 
jobbers. 

JOCALIA,  Fr.  joyaux.~]  Jewels;  derived  from  the  Lat.  jocus, 
joculus,  and  jocula,  which  comprehend  every  thing  that  delighteth; 
but,  in  a  special  and  more  restrained  sense,  it  signifies  those  things 
which  are  ornaments  to  women,  and  which  in  France  they  call 
their  own  ;  as  diamonds,  ear-rings,  bracelets,  See.  But  in  this 
kingdom  a  wife  shall  not  be  entitled  to  jewels,  diamonds,  &c.  on 
the  death  of  her  husband,  unless  they  are  suitable  to  her  quality, 
and  the  husband  leaves  assets  to  pay  debts,  &c.  1  Roll.  Abr.  911. 
See  tit.  Baron  and  Feme  IV.  ad  fin. 

JOCARI,  To  contend  with  pikes.    Mat.  Paris,  anno  1252. 

JOCAR1US,  A  jester.  In  an  ancient  deed  of  Richard,  abbot 
of  Bernay.  to  Henry  Lovet,  among  the  witnesses  to  it  was  Willi- 
elmo  tunc  jocario  Domini  Abbatis.  In  Domesday  it  is  said  Berdic 
was  jo cula tor  regis,  the  king's  jester. 

JOCELET,  Sax.  firadiolum,  agri  eolendi  portiuncula.']    A  little 
farm  or  manor  ;  in  some  parts  of  Kent  a  yoklet,  as  requiring  but  a 
small  yoke  of  oxen  to  till  it.    Sax.  Diet. 
Vol.  III.  3  T 
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JOCULATOR,  See  Jocarius. 

JOCUS  PARTITUS.  It  is  so  called  when  two  proposals  are 
made,  and  a  man  hath  liberty  to  choose  which  he  will.  Bracton, 
lib.  4.  tract.  1.  c.  32.  //.  2.    Hengham  Magn.  c.  4. 

JOINDER  IN  ACTION.  The  coupling  or  joining  of  two  in 
a  suit  or  action.  Fitz.  JV.  B.fol.  218.  201.221.  In  all  personal 
things,  where  two  are  chargeable  to  two,  the  one  may  satisfy  it, 
and  accept  of  satisfaction,  and  bind  his  companion ;  and  yet  one 
cannot  have  an  action  without  his  companion,  nor  both  only  against 
one.  2  Leon.  77.  In  joint  personal  actions  against  two  defend- 
ants, if  they  plead  severally,  and  the  plaintiff  is  nonsuit  by  one  be- 
fore he  hath  judgment  against  the  other,  he  is  barred  (in  that  suit) 
against  both.  Hob.  180.  A  person,  in  consideration  of  a  sum  of 
money  paid  to  him  by  A.  and  B.  promises  to  procure  their  cattle 
distrained  to  be  delivered  ;  if  they  are  not  delivered,  one  joint  ac- 
tion lies  by  the  parties ;  for  the  consideration  cannot  be  divided. 
Sty.  156.  203.  1  Danv.  Abr.  5.  And  where  two  joint  owners  of 
a  sum  of  money  are  robbed  upon  the  highway,  they  are  to  join  in 
one  action  against  the  hundred.  It  is  otherwise  if  they  have  se- 
veral properties.    Latch.  127.    Dyer,  307. 

Upon  a  joint  grievance  all  parties  may  join;  as  the  inhabitants 
of  a  hundred,  &c.  And  an  action  brought  against  owners  of  a  ship, 
in  case  of  goods  damaged,  Sec.  quasi  ex  contractu,  must  be  brought 
against  all  of  them.  3  Lev.  355.  3  Mod.  321.  2  Salk.  440.  Though 
one  partner  acts  in  trade,  where  there  are  many  partners,  actions 
are  to  be  brought  against  all  the  partners  jointly  for  his  acts. 
1  Salk.  292.  If  two  men  are  partners,  and  one  of  them  sells 
goods  in  partnership,  action  for  the  money  must  be  brought  in 
both  their  names.  Godb.  244.  But  where  there  are  two  partners 
in  merchandise,  and  one  of  them  appoints  a  factor,  they  may  have 
several  writs  of  account  against  him,  or  they  may  join.  Moor,  188. 
And  if  one  of  the  merchants  dies,  the  survivor  is  to  bring  the  ac- 
tion.   2  Salk.  444. 

Where  several  persons,  called  dippers  at  Tunbridge  Wells, 
joined  in  an  action  against  a  person  who  exercised  the  business 
of  a  dipper,  not  being  duly  appointed,  and  disturbed  plaintiffs 
therein.  These  dippers  were  twelve  in  number,  all  women, 
chosen  by  the  freeholders  of  the  manor,  within  which  the  wells  lay, 
and  approved  of  by  the  lord  of  the  manor,  and  the  employment 
was  attended  with  profits  which  arose  merely  from  the  voluntary 
contributions  of  the  company ;  and  defendant  having  acted  as  dip- 
per without  a  proper  appointment,  the  dippers  joined  in  an  action 
against  her.  Held  by  the  court  to  be  well  brought,  because,  al- 
though the  dippers  were  severally  entitled  to  receive  for  their 
own  several  use,  such  voluntary  gratuities  as  the  company  were 
pleased  to  give  them  respectively,  yet,  with  regard  to  a  stranger's 
disturbing  them  in  their  employment,  they  were  all  jointly  concerned 
in  point  of  interest ;  and  that  it  was  a  hurt  done  to  them  all.  See 
1  Sauncl.  153.  Eccleston  v.  Clips/mm,  ib.  191.  {b)ynote  to  Cabell  v. 
Vang  nan. 

Two  counts  may  be  joined  in  the  same  declaration,  where  the 
same  judgment  may  be  given  in  both.  2  Wils.  321.  (See  also, 
3  Wils.  354.)  It  has  been  adjudged,  that  debt  on  an  obligation, 
and  on  a  mutuatus,  may  be  joined  in  the  same  action,  though  the 
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former  is  a  contract  under  seal,  and  the  other  only  a  simple  con- 
tract, and  the  plea  to  the  one  is  non  est  factum,  and  the  other  nil 
debet,  but  the  judgment  is  the  same  in  both.  1  Vent.  366.  Cro. 
Car.  366.  So  debt  and  detinue  may  be  joined  in  the  same  action, 
for  they  are  of  the  same  nature  ;  but  debt  and  trespass,  or  debt 
and  account  cannot  be  joined,  for  they  are  of  different  natures. 
Bro.  Joinder  in  Action,  97.  but  in  5  Mod.  92.  it  is  said  by  the  court 
that  it  seems  strange  that  debt  and  detinue  should  be  joined,  be- 
cause these  actions  have  different  judgments ;  so  debt  for  rent 
upon  a  lease,  either  by  parol  or  indenture,  and  for  goods  sold  and 
delivered,  may  be  joined  in  the  same  action.  Bro.  Joinder  in  Ac- 
tion, 90.  Gilb.  C.P.5.  4  Bac.  Abr.  11.  So  several  trespasses, 
committed  on  several  days,  and  in  several  places,  though  separate 
wrongs,  and  several  causes  of  action  may  be  joined  in  the  same 
action.  8  Re/i.  876.  Buckner's  case.  So  an  action  against  a  com- 
mon carrier  upon  the  custom  of  the  realm  for  a  misfeasance  and 
trover  may  be  joined.  4  Bac.  Abr.  11.  2  Wils.  319.  1  Vent.  223. 
1  T.  R.  277.  So  an  action  on  the  case  for  immoderately  riding  a 
horse,  and  trover  maybe  joined.  1  Lutw.  98 — 101.  Cro.  Car.  20. 
So  an  action  on  the  case  lor  disturbing  the  plaintiff  in  his  right  of 
common,  and  of  cutting  and  taking  rushes  upon  the  common  for 
litter  for  his  cattle,  and  trover  may  be  joined.  3  Wils.  456.  But 
detinue  and  trover  cannot  be  joined.  Willes's  Rep.  118.  So  debt 
upon  a  bond,  and  upon  a  judgment,  may  be  joined  in  the  same 
action.  I  Lutw.  43.  1  Wils.  248.  2  Brown's  Ent.  83,  84.  2  Salk. 
772.  So  an  action  on  the  case  for  wrongfully  and  injuriously  ob- 
structing and  hindering  the  plaintiff  from  landing  his  goods  upon 
a  yard  of  the  defendant,  contrary  to  a  written  agreement  between 
them,  and  trover  may  be  joined.  3  Wils.  348.  354.  1  T.  R.  274. 
there  held,  that  wherever  the  same  /ilea  may  be  pleaded,  and  the 
same  judgment  given  on  two  accounts,  they  may  be  joined  in  the 
same  declaration.    See  further,  2  Saund.  117.  note  (2). 

But  actions  founded  upon  a  tort,  and  upon  a  contract,  cannot  be 
joined  in  the  same  declaration,  as  assumpsit  and  action  upon  the 
case  for  a  tort,  because  the  pleas  are  different.  1  T.  R.  276.  1 
Vent.  366.  So  assumpsit  and  trover  cannot  be  joined  ;  and  though 
this  is  a  verdict  for  the  defendant  on  the  count  for  the  trover,  yet 
it  is  said,  that  it  does  not  cure  the  declaration,  but  it  is  bad  ab 
initio.  2  Lev.  101.  3  Lev.  99.  1  Salk.  10.  3  Wils.  354.  So  as- 
sumpsit  and  an  action  upon  the  case  founded  upon  fraud  or  deceit, 
cannot  be  joined,  because  they  require  different  pleas.  Carth.  189. 
So  a  count  by  the  plaintiff,  as  on  a  contract  made  with  his  testa- 
tor, and  a  count  in  his  own  right  cannot  be  joined.  Hob.  88.  I 
Salk.  10.  3  T.  R.  659,  660.  1  Ld.  Raym.  1215.  10  Mod.  316, 
It  should  seem  that  an  executor  cannot  join  an  insimul  computas- 
set  for  money  due  from  the  defendant  to  him  as  executor,  to  account 
on  a  promise  made  to  the  testator;  the  executor  on  such  a  coun> 
being  liable  to  costs.  1  Ld.  Raym.  437.  for  the  old  notion,  that 
the  money  recovered  will  be  assets,  and  therefore  the  executor  is 
not  subject  to  costs  which  was  the  ground  of  the  decision  in  Sii 
T.  Jones,  47.  2  Lev.  165.  S.  C.  seems  now  to  be  exploded.  7  T. 
R.  358,  359.  but,  perhaps,  an  insimul  computasset  with  the  plain- 
tiff as  executorybr  money  due  to  the  testator,  may  be  joined  to  a 
count  on  a  promise  made  to  the  testator ;  for  the  accounting  with 
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the  executor  does  not  give  a  new  duty,  but  only  ascertains  that 
which  was  due  before,  and,  therefore,  the  duty  to  the  testator  is 
not  altered  thereby.  See  2  Saund.  47.  k.  note  (1).  So  a  plaintiff 
shall  not  have  an  action  agai?ist  another  to  charge  him  as  execu- 
tor, and  also  in  his  own  right ;  for  the  judgment  in  the  one  case  is 
cle  bonis  testatoris,  and  in  the  other  de  bonis  firbpriis.  Hob.  88.  2 
Lev.  228.  Therefore,  a  count  for  money  had  and  received  by  the 
defendant  as  executor  for  the  plaintiff's  use,  or  for  money  lent  him 
as  such,  or  on  an  insimul  computasset  of  money  due  from  him  as 
such.)  cannot  be  joined  to  a  count  on  a  promise  made  to  the  testa- 
tor. And  such  misjoinder  of  action,  either  by  or  against  an  exe- 
cutor, is  a  defect  in  substance,  and,  therefore,  bad  on  a  general 
demurrer,  or  in  arrest  of  judgment,  or  in  error.  4  T.  R.  347. 
1  H.  Bl.  108.  2  Bos.  isf  Pull.  424.  But  a  count  on  an  account 
stated  with  an  executor  for  money  due  from  the  testator,  may  be 
joined  to  a  count  on  a  promise  made  by  the  testator  ;  1  H.  Bl.  102. 
this  being  the  common  mode  of  declaring  against  executors  to 
save  the  stat.  of  limitations:  so  a  man  cannot  join  trespass,  and  tres- 
pass on  the  case  in  the  same  action,  for  they  are  two  distinct  things 
and  of  different  natures,  and  the  judgments  are  different  ;  for  in 
trespass  the  judgment  is  quod  capiatur,  and  in  trespass  on  the 
case,  c/uod  sit  in  misericordia.  1  Ld.  Raym.  273,  274.  The  re- 
sult of  all  these  cases  seems  to  be,  that  wherever  the  same  plea 
may  be  pleaded,  and  the  same  judgment  given  in  all  the  counts  of 
the  declaration  ;  and  wherever  the  counts  are  of  the  same  nature, 
and  the  same  judgment  is  given  on  them  all,  though  the  pleas  be 
different,  as  in  the  case  of  debt  upon  bond,  and  on  a  mutuatus  al- 
ready mentioned,  they  may  well  be  joined.  2  Saund.  117.  d.  note 
(2).  (The  edition  of  Saunders  above  referred  to,  is  that  by  Ser- 
jeant Williams.) 

M  one  man  calls  two  other  men  thieves,*  they  shall  not  join  in 
an  action  against  him,  and  one  joint  action  will  not  lie  for  or  against 
several  persons  for  speaking  the  same  words  ;  for  the  wrong  done 
to  one  is  no  wrong  to  the  other  ;  and  the  words  of  the  one  are  not 
the  words  of  the  other.    1  Danv.  5.    Palm.  313. 

So,  in  assault  and  battery,  on  a  joint  trespass,  the  plaintiff  may 
declare  severally  ;  but  it  remains' joint  till  severed  by  the  declara- 
tion. 2  Salk.  454.  A  man  cannot  declare  in  an  action  against  one 
defendant  for  an  assault  and  battery,  and  against  another  for  taking 
away  his  goods,  because  the  trespasses  are  of  several  natures. 
But  where  they  are  done  by  two  persons  jointly  at  one  time,  they 
may  be  both  guilty  of  the  whole.  Sty.  153.  10  Rep.  66  If  two 
men  procure  another  to  be  indicted  falsely  of  barratry,  he  may 
have  action  against  them  both  jointly  ;  and  it  is  the  same  if  two 
conspire  to  maintain  a  suit,  though  only  one  gives  money,  8cc. 
Latch.  226. 

Tenants  in  common  cannot  join  in  an  action  of  waste  against 
their  lessee  ;  but  it  is  otherwise  in  the  case  of  coparceners,  or 
joint-tenants.  Moor,  34.  See  those  titles ;  and  further,  on  this 
subject,  this  Diet.  tit.  Jetion. 

JOINDER  of  COUNTIES.  There  can  be  no  joinder  of  coun- 
ties for  the  finding  of  an  indictment ;  though  in  appeal  of  death, 
where  a  wound  was  given  in  one  county,  and  the  party  died  in 
another,  the  jury  were  to  be  returned  jointly  from  each  county, 
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before  the  stat.  2  8c  3  Edw.  VI.  c.  24. ;  but  by  that  statute  the  law 
is  altered  ;  for  now  the  whole  may  be  tried  either  on  indict- 
ment or  appeal,  in  the  county  wherein  the  death  is.  See  tit.  In- 
dictment ^  Homicide,  Trial.  Where  several  persons  are  arraigned 
upon  the  same  indictment  or  appeal,  and  severally  plead  not 
guilty,  the  prosecutor  may  either  take  out  a  joint  venire  or  seve- 
ral. But  alter  a  joint  venire,  several  ones  cannot  be  taken  out. 
//.  P.  C  256. 

JOINDER  in  DEMURRER,  See  tit.  Demurrer. 

JOINDUREin  BATTEL,  See  tit.  Battel. 

JOINDURE  of  ISSUE.  When  one  party  denies  the  fact  plead- 
ed by  his  antagonist  who  has  tendered  the  issue  thus,  "  And  this 
he  prays  may  be  inquired  of  by  the  country,"  or,  "  And  of  this  he 
puts  himself  upon  the  country,"  the  party  denying  the  fact,  may 
immediately  subjoin,  "And  the  said  A.  B.  doth  the  like."  Which 
done,  the  issue  is  said  to  be  joined.    See  tit.  Issue. 

JOINT  ACTIONS,  See  tit.  Action,  Joinder  in  Action. 

JOINT  and  SEVERAL.  An  interest  cannot  be  granted  jointly 
and  severally  ;  as  if  a  man  grants  the  next  advowson,  or  makes  a 
tease  for  years,  to  two  jointly  and  severally,  those  words  (severally) 
are  void,  and  they  are  joint-tenants.  A  power  or  authority  may  be 
joint  and  several.  5  Rep.  19.  Joint  words  of  parties  shall,  by  con- 
struction of  law,  be  taken  respectively  and  severally.  5  Rep.  7.  b. 

When  it  appears  by  the  count,  that  the  several  covenantees  have, 
or  are  to  have,  several  interests  or  estates,  there,  when  the  cove- 
nant is  made  with  the  covenantees,  and  each  of  them,  these  words 
make  the  covenant  several,  in  respect  of  their  several  interests. 
5  Rep.  19.  And  see  Jenk.  262,  263.  pi.  63.  Grant  of  the  next 
avoidance  to  two,  and  each  of  them,  to  present  A.  to  the  said 
church,  is  good ;  for  the  contention  is  avoided  by  restraining  both 
to  present  A.  Jenk.  263.  Id.  63.  See  14  Fin.  Abr.  48.  469.  and 
this  Diet.  tit.  Covenant,  Estate. 

JOINT  EXECUTORS,  See  tit.  Executor,  II.  V.  3.  5. 

JOINT  FINES.  If  a  whole  vill  is  to  be  fined,  a  joint  fine  may 
be  laid,  and  it  will  be  good  for  the  necessity  of  it;  but  in  other 
cases,  fines  for  offences  are  to  be  severally  imposed  on  each  parti- 
cular offender,  and  not  jointly  upon  all  of  them.  I  Roll.  Rc/i.  33. 
11  Rep.  42.    Dyer,  211.    See  tit.  Fines  for  Offences. 

JOINT  INDICTMENTS,  See  tit.  Indictment. 

JOINT  LIVES.  A  bond  was  made  to  a  woman  dum  sola,  to  pay 
her  so  much  yearly  as  long  as  she  and  the  obligor  should  live  toge- 
ther, &c.  Afterwards  the  woman  married,  and  debt  being  brought 
on  this  bond  by  husband  and  wife,  the  defendant  pleaded,  that  he 
and  the  plaintiff's  wife  did  not  live  together ;  but  it  was  adjudged, 
that  the  money  should  be  paid  during  their  joint  lives,  so  long  as 
they  were  living  at  the  same  time,  &c.  1  Lutiv.  555.  Where  a 
person,  in  consideration  of  receiving  profits  of  the  wife's  lands  on 
marriage,  during  their  joint  lives,  was  to  pay  a  sum  of  money  year- 
ly, in  trust  for  the  wife,  though  it  was  not  said  every  year  during, 
&c.  it  was  held,  that  the  payment  shall  be  intended  to  continue 
every  year  also  during  their  joint  lives.  1  Lut%u.  459.  Lease  for 
years  to  husband  and  wife,  if  they,  or  any  issue  of  their  bodies 
should  so  long  live,  has  been  adjudged  so  long  as  either  the  hus- 
band, wife,  or  any  of  their  issue  should  live,  and  not  only  so  long 
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as  the  husband  and  wife,  &x.  should  jointly  live.  Moor,  339.  See 
tit.  Agreement^  Covenant,  &c. 

JOINTENANTS,  As  it  is  frequently  written,  or  rather,  as  seems 
most  consistent, 

JOINT-TENANTS, 

simul  tenentes,  or  qui  conjunctim  tenent.~\  They  who  hold  lands  or 
tenements  by  joint-tenancy. 

An  estate  in  joint-tenancy  is  where  lands  or  tenements  are 
granted  to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for 
life,  for  years,  or  at  will.  In  consequence  of  such  grants,  an 
estate  is  called  an  estate  in  joint-tenancy.  Litt.  §  277.  and  some- 
times an  estate  in  jointure,  which  word,  as  well  as  the  other,  sig- 
nifies a  union  or  conjunction  of  interest ;  though  in  common 
speech  the  term  jointure  is  now  usually  confined  to  that  joint 
estate,  which,  by  virtue  of  the  statute  27  Hen.  VIII.  c.  10.  is  fre- 
quently vested  in  the  husband  and  wife  before  marriage,  as  a  full 
satisfaction  and  bar  of  the  woman's  dower.    See  tit.  Jointure, 

I.  Of  the  Nature  of  an  Estate  in  Joint-tenancy,  and  hoiv  cre- 
ated. 

II.  The  Consequences  and  Incidents  of  such  Estate,  and  of  tile 
Acts  of  Joint-tenants  to  alienate  or  encumber  the  same. 
III.  Hoiv  it  may  be  severed  or  destroyed. 

I.  The  creation  of  an  estate  in  joint-tenancy  depends  on  the 
wording  of  the  deed  or  devise,  by  which  the  tenant  claims  title; 
for  this  estate  can  only  arise  by  purchase  or  grant,  that  is,  by  the 
act  of  the  parties,  and  never  by  the  mere  act  of  law.  Now  if  an 
estate  be  given  to  a  plurality  of  persons,  without  adding  any  re- 
strictive, exclusive,  or  explanatory  words,  as  if  an  estate  be  grant- 
ed to  A.  and  B.  and  their  heirs,  this  makes  them  immediately  joint- 
tenants  in  fee  of  the  lands  ;  for  the  law  interprets  the  grant  so  as 
to  make  all  parts  of  it  take  effect,  which  can  only  be  done  by  cre- 
ating an  equal  estate  in  them  both.  As  therefore  the  grantor  has 
thus  united  their  names,  the  law  gives  them  a  thorough  union  in 
all  other  respects.    2  Comm.  180.  c.  12. 

The  essential  difference  between  joint-tenants  and  tenants  in 
common  is,  that  joint-tenants  have  the  lands  by  one  joint  title,  and 
in  one  right,  and  tenants  in  common  by  several  titles,  or  by  one 
title  and  by  several  rights ;  this  is  the  reason,  says  Lord  Coke,  that 
joint-tenants  have  one  joint  freehold,  and  tenants  in  common  have 
several  freeholds,  though  this  property  is  common  to  them  both, 
viz.  that  their  occupation  is  undivided,  and  neither  of  themknow- 
ethhis  part  in  several.    Co.  Litt.  189.  a. 

The  properties  of  a  joint  estate  are  derived  from  its  unity, 
which  is  fourfold ;  the  unity  of  interest,  of  title,  of  time,  and  of 
possession;  or,  in  other  words,  joint-tenants  have  one  and  the 
same  interest  accruing  by  one  and  the  same  conveyance,  com- 
mencing at  one  and  the  same  time,  and  held  by  one  and  the  same 
undivided  possession. 

First,  They  must  have  one  and  the  same  interest.  One  joint- 
tenant  cannot  be  entitled  to  one  period  of  duration  or  quantity  of 
interest  in  lands,  and  the  other  to  a  different.    One  cannot  be  te- 
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nant  for  life,  and  the  other  for  years  ;  one  cannot  be  tenant  in  fee, 
and  the  other  in  tail.  1  Inst.  188.  But  if  land  be  limited  to  A. 
and  B.  for  their  lives,  this  makes  them  joint-tenants  of  the  free- 
hold ;  if  to  A.  and  B.  and  their  heirs,  it  makes  them  joint-tenants 
of  the  inheritance.  Litt.  §  277.  il  land  be  granted  to  A.  and  B. 
for  their  lives,  and  to  the  heirs  of  A.y  here  A.  and  B.  are  joint- 
tenants  of  the  freehold  during  their  respective  lives,  and  A.  has 
the  remainder  of  the  fee  in  severalty ;  or  if  land  be  given  to  A. 
and  B.  and  the  heirs  of  the  body  of  A.,  here  both  have  a  joint  estate 
for  life,  and  A.  hath  a  several  remainder  in  tail.    Litt.  §  285. 

In  the  creation  of  a  joint-tenancy  in  fee,  particular  care  must 
be  taken  not  to  insert  the  words,  and  the  survivor  of  them.  For 
the  grant  of  an  estate  to  two  and  the  survivor  of  them,  and  the 
heirs  of  the  survivor,  does  not  make  them  joint-tenants  in  fee, 
but  gives  them  an  estate  of  freehold  during  their  joint  lives,  with 
a  contingent  remainder  in  fee  to  the  survivor.  Whether  during* 
their  joint  lives  the  fee  continues  in  the  grantor  or  remains  in 
abeyance,  and  whether  they  can  convey  their  estate,  and  what  is 
the  proper  mode  of  conveyance  to  be  used,  are  points  which  have 
been  much  agitated,  and  which,  perhaps,  are  not  yet  quite  settled. 
They  were  all  mentioned  in  the  case  of  Tick  v.  Edwards,  3  P. 
Wins.  372.  In  that  case,  lands  were  devised  to  B.  and  C.  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  in  trust  to  sell. 
Lord  Talbot  held,  that  the  fee  was  in  abeyance,  that  the  trustees 
joining  in  a  fine  of  the  premises  might  make  a  title  to  a  purchaser 
by  Avay  of  estoppel,  and  that  the  heirs  joining  might  be  of  use,  as  it 
would  supply  the  want  of  proving  the  will ;  but  that  in  every 
other  respect  it  would  be  void.  In  this  case,  the  word  cstofi/iel 
must  not  be  understood  in  its  strict  technical  sense ;  all  that  is 
meant  by  it  is,  that  the  fine  operates  by  way  of  conclusion  upon, 
or  bar  to,  the  vendors, till  the  contingency  happens  upon  which  the 
fee  is  to  arise,  and  then  it  passes  to  the  purchaser.  This  doctrine 
is  open  to  objection  ;  (see  1  P.  Wms.  505.  2  Saund.  380.)  but  it 
seems  to  be  generally  acquiesced  in,  and  perhaps  the  liberality  of 
succeeding  times  may  think  a  common  conveyance,  by  lease  and 
release,  or  bargain  and  sale,  sufficient  in  these  cases  to  pass  the 
fee,  without  either  fine  or  a  common  recovery.   1  Inst.  191.  a.  in  n. 

Secondly.  Joint-tenants  must  also  have  a  unity  of  title;  then- 
estate  must  be  created  by  one  and  the  same  act,  whether  legal  or 
illegal  ;  as  by  one  and  the  same  grant,  or  by  one  and  the  same  dis- 
seisin. Litt.  §  278.  Joint-tenancy  cannot  arise  by  descent  or  act 
of  law  ;  but,  as  has  been  already  said,  merely  by  purchase  or  ac- 
quisition, by  act  of  the  party  ;  and  unless  that  act  be  one  and  the 
same,  the  two  tenants  would  have  different  titles,  and  if  they  had 
different  titles,  one  might  prove  good,  and  the  other  bad,  which 
would  absolutely  destroy  the  joint-tenancy.    2  Comm. 

Thirdly.  There  must  also  be  a  unity  of  time ;  their  estates  muse 
be  vested  at  one  and  the  same  period,  as  well  as  by  one  and  the 
same  title.  As  in  case  of  a  present  estate  made  to  A.  and  B.  o: 
a  remainder  in  fee  to  A.  and  B.  after  a  particular  estate  ;  in  either 
case  A.  and  B.  are  joint-tenants  of  this  present  estate,  or  Un- 
vested remainder.  But  if  after  a  lease  for  life,  the  remainder  be 
limited  to  the  heirs  of  A.  and  B.,  and  during  the  continuance  of 
the  particular  estate,  A»  dies,  which  vests  the  remainder  of  one 
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moiety  in  his  heir ;  and  then  B.  dies,  whereby  the  other  moiety 
becomes  vested  in  the  heir  of  B.;  now  A.'s  heir  and  B.'s  heir 
are  not  joint-tenants  of  this  remainder,  but  tenants  in  common  ; 
for  one  moiety  vested  at  one  time,  and  the  other  at  another.  1 
Inst.  188.  Yet  where  a  feoffment  was  made  to  the  use  of 
a  man  and  such  wife  as  he  should  afterwards  marry,  for  term  of 
their  lives,  and  he  afterwards  married  ;  in  this  case  it  seems  to 
have  been  held,  that  the  husband  and  wife  had  a  joint  estate,  though 
vested  at  different  times  ;  because  the  use  of  the  wife's  estate  was 
in  abeyance,  and  dormant  till  the  intermarriage,  and  on  that 
event  had  relation  back,  and  took  effect  from  the  time  of  creation. 
Dyer,  340.     1  Rep.  101. 

Lastly.  In  joint-tenancy  there  must  be  a  unity  cf  possession. 
Joint-tenants  are  said  to  be  seised  per  my  et  per  tout,  by  the  half 
or  moiety,  and  by  all  :  that  is,  they  each  of  them  have  the  entire  pos- 
session, as  well  of  every  parcel  as  of  the  whole.  They  have  not 
one  of  them  a  seisin  of  one  half  or  moiety,  and  the  other  of  the 
other  moiety,  neither  can  one  be  exclusively  seised  of  one  acre,  and 
his  companion  of  another;  but  each  has  an  undivided  moiety  of  the 
whole,  and  not  the  whole  of  an  undivided  moiety.  Litt.  §  288. 
5  Rep.  10.  Bract,  lib.  5.  tr.  5.  c.  26.  And,  therefore,  if  an  estate  in 
fee  be  given  to  a  man  and  his  wife,  they  are  neither  properly 
joint-tenants,  nor  tenants  in  common  ;  for  husband  and  wife  being 
considered  as  one  person  in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety  per  tout  et  non  per 
my;  the  consequence  of  which  is,  that  neither  the  husband  nor 
the  wife  can  dispose  of  any  part  without  the  assent  of  the  other, 
but  the  whole  must  remain  to  the  survivor.  Litt.  §  665.  1  Inst. 
187.    4  Bro.  Ab.t.  Cui  in  vita,  8.    2  Vern.  120.    2  Lev.  39. 

If  a  father  makes  a  deed  of  bargain  and  sale  of  lands  to  his  son, 
to  hold  to  him  and  his  heirs,  Sec.  to  the  use  of  the  father  and  son, 
and  their  heirs  and  assigns  for  ever,  they  are  joint-tenants.  2  Cro. 
83.  And  if  the  father  devises  lands  to  his  eldest  and  other  sons, 
they  are  joint-tenants,  and  not  tenants  in  common.  Goldsb.  28. 
Poph.  52. 

A  man  devised  lands  to  his  wife  for  life,  and  after  her  death  to 
his  three  daughters,  and  the  heirs  male  of  their  bodies,  Sec.  The 
wife  and  the  two  eldest  daughters  died  ;  and  it  was  held,  that  the 
surviving  daughter  should  have  the  whole  for  life,  the  three  sis- 
ters being  joint-tenants  for  life,  and  several  tenants  in  tail  of  the  in- 
heritance.   Leon.  47. 

Two  or  more  purchase  land,  and  advance  the  money  in  equal  parts, 
and  take  a  conveyance  to  them  and  their  heirs  ;  this  makes  a  joint- 
tenancy  with  the  chance  of  survivorship:  but  where  the  propor- 
tions of  money  are  not  equal,  they  are  in  nature  of  partners  ;  and 
though  the  legal  estate  survives,  the  survivor  shall  be  as  a  trus- 
tee for  the  others,  in  respect  of  the  sums  paid  by  each.  So,  if 
where  two  having  purchased  jointly,  afterwards  one  lays  out  a 
considerable  sum  on  improvements,  Sec.  and  dies,  in  equity  it  shall 
be  a  lien  on  the  lands,  and  a  trust  for  the  representative  of  him 
who  advanced  it    1  Eg.  Abr.  291. 

A  rent  of  10/.  a  year  is  granted  to  A.  and  B.  to  hold  to  one  until 
he  marry,  and  to  the  other  till  he  is  presented  to  such  a  church  ;  it 
was  holden  they  were  joint-tenants,  and  that  if  either  of  them  die 
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before  marriage  or  presentment,  the  rent  shall  survive.  Co.  LUC 
180. 

If  lands  are  given  to  two  men,  and  the  heirs  of  their  bodies,  the 
remainder  to  them  and  their  heirs  ;  they  shall  be  joint-tenants  for 
life,  tenants  in  common  of  the  estate-tail,  and  joint-tenants  of  the 
fee-simple.  Ibid.  183.  But  where  a  remainder  is  limited  to  the 
right  heirs  of  two  persons,  in  this  case  they  shall  take  severally, 
though  the  words  be  joint.  5  Refi.  8.  Land  is  granted  to  a  man, 
and  such  woman  as  shall  be  his  wife  ;  here  is  no  joint-tenancy, 
but  the  man  will  have  the  whole  :  Though  if  one  make  a  feoffment 
in  fee  to  the  use  of  himself,  and  of  such  wife  as  he  shall  after 
marry,  for  their  lives  ;  when  he  takes  a  wife,  they  are  joint-tenants. 
Co.  Litt.  188.    1  Rep.  101. 

Lands  are  settled  to  the  use  of  husband  and  wife  for  their 
lives,  remainder  to  the  heirs  of  both  their  bodies.  The  children 
of  this  marriage  are  joint-tenants.  Staples  v.  Maziricc,  Bro.  P.  C. 
tit.  Joint -tenants,  Ca.  3. 

One  person  is  in  by  the  common  law,  and  another  by  limitation 
of  use,  yet  they  may  be  joint-tenants  by  virtue  of  a  deed  of  grant, 
Sec.  Jenk.  Cent.  330.  Lands  given  in,  the  premises  of  a  deed  to 
three,  to  hold  to  one  for  life,  remainder  to  another  for  life,  remain- 
der to  the  third  for  life,  they  are  not  joint-tenants,  but  shall  take 
successively.    Dyer,  160. 

In  a  case  in  the  king's  bench  during  Lord  Holt's  time,  the  ques- 
tion was,  how  the  surrender  of  a  copyhold  to  the  use  of  three 
sons  and  two  daughters,  equally  to  be  divided,  and  their  respective: 
heirs,  ought  to  be  construed  ;  and  the  following  passage  in  1  Inst. 
190.  b.  was  much  relied  upon,  by  two  of  the  judges,  as  an  author- 
ity to  show,  that  the  words  equally  to  be  divided,  imply  a  tenancy 
in  common.  "  If  a  verdict  find  that  a  man  hath  duas  partes  mane- 
rii,  &c.  in  tres_  partes  divisas,  this  shall  not  be  intended  to  be  in 
common  ;  but  if  verdict  be,  in  tres  partes  dividendas,  then  it  seem- 
eth  that  they  are  tenants  in  common  by  the  intendment  of  the 
verdict."  But  Lord  Holt,  who  was  for  a  joint-tenancy,  observed, 
that  no  such  matter  appears  in  the  case  of  21  Edv>  IV.  there 
cited  by  Lord  Coke  in  the  margin  as  his  authority,  and  that  he 
was  not  positive  therein,  but  only  wrote  it  as  his  conjecture. 
Fisher  v.  Wigg,  1  P.  Wms.  14.  Sec.  and  Mr.  Cox's  notes  there. 
Salk.  391.  Com.  Rep.  88.  92.  12  Mod.  296.  1  Ld.  Raym.  622. 
In  the  two  latter  books,  ai  d  in  P.  Wms.  the  case  is  reported  very 
much  at  large  ;  and  as  the  arguments  on  each  side  are  very 
elaborate,  it  is  an  authority  fit  to  be  resorted  to  wherever  the 
doubt  is,  whether  there  shall  be  a  tenancy  in  common  or  joint- 
tenancy  ;  and  seems  an  acknowledged  authority  in  cases  of  sur- 
renders of  copyholds.  1  Wils.  341.  See  also,  Anglesey  (jS.)  v. 
Ram,  Dom.  Proc.  September,  \727.  Barker  v.  Gyles,  2  P.  Wms. 
280.  Bro.  P.  C  Hall  v.  Digby  et  al.  Bro.  P.  C.  Hawes  x. 
Hawes,  1  Wils.  165.  Gaskin  v.  Gaskin,  or  Den  v.  Gaskin,  Cowp. 
660.  In  this  last  case  the  word  equally  was  deemed  sufficient  to 
create  a  tenancy  in  common  in  a  will ;  and  Lord  Mansfield  decla- 
red the  opinion  of  the  two  judges,  who  differed  from  Holt,  to  be 
the  better  and  more  liberal  one  ;  and  Aston,  J.  noticed,  thatequally 
to  be  divided  had  been  adjudged  a  tenancy  in  common,  even  in  a 
deed.   See  1  Inst.  190.  b,  in  n. _and  further,  tit.  Tenants  in  Common. 

Vol.  III.  3  U 
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II.  Upon  the  principles  of  a  thorough  and  intimate  union  of  in- 
terest and  possession,  depend  many  other  consequences  and  incidents 
to  the  joint-tenant's  estate,  besides  those  already  casually  noticed; 
If  two  joint-tenants  let  a  verbal  lease  of  their  land,  reserving  rent  to 
be  paid  to  one  of  them,  it  shall  enure  to  both,  in  respect  of  the 
joint  reversion.  Co.  Liu.  214.  If  their  lessee  surrenders  his  lease 
to  one  of  them,  it  shall  also  enure  to  both,  because  of  the  privity 
or  relation  of  their  estate.  Ibid.  192.  On  the  same  reason,  livery 
of  seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of  them  ; 
Ibid.  49.  and  the  entry,  or  re-entry,  of  one  joint-tenant  is  as  effect- 
ual in  law  as  if  it  were  the  act  of  both.  Ibid.  319.  364.  In  all  ac- 
tions also  relating  to  their  joint  estate,  one  joint-tenant  cannot  sue 
or  be  sued  without  joining  the  other.  Ibid.  195.  But  if  two  or 
more  joint-tenants  be  seised  of  an  advowson,  and  they  present 
different  clerks,  the  bishop  may  refuse  either,  because  neither 
joint-tenant  hath  a  several  right  of  patronage,  but  each  is  seised 
of  the  whole :  and,  if  they  do  not  both  agree  within  six  months, 
the  right  of  presentation  shall  lapse.  But  the  ordinary  may,  if  he 
pleases,  admit  a  clerk  presented  by  either,  for  the  good  of  the 
church,  that  divine  service  may  be  regularly  performed  ;  which 
is  no  more  than  he  otherwise  would  be  entitled  to  do,  in  case 
their  disagreement  continued,  so  as  to  incur  a  lapse  :  and,  if  the 
clerk  of  one  joint-tenant  be  so  admitted,  this  shall  keep  up  the 
title  of  both  of  them,  in  respect  of  the  privity  and  union  of  their 
estate.  Co.  Litt.  185.  Upon  the  same  ground  it  is  held,  that  one 
joint-tenant  cannot  have  an  action  against  another  for  trespass,  in 
respect  of  his  land,  for  each  has  an  equal  right  to  enter  on  any 
part  of  it.  3  Leon.  262.  But  one  joint-tenant  is  not  capable  by 
himself  to  do  any  act,  which  may  tend  to  defeat  or  injure  the 
estate  of  the  other  ;  as  tc  let  leases,  or  to  grant  copyholds.  1  Leon. 
234.  And,  if  any  waste  be  done,  which  tends  to  the  destruction 
of  the  inheritance,  one  joint-tenant  may  have  an  action  of  waste 
against  the  other,  by  construction  of  the  stat.  Westm.  2.  c.  22. 
2  Inst.  403.  So  too,  though  at  common  law  no  action  of  account 
lay  for  one  joint-tenant  against  another,  unless  he  had  constituted 
him  his  bailiff  or  receiver.  1  Inst.  200.  Yet  now  by  the  stat.  4 
Ann.  c.  16.  joint-tenants  may  have  actions  of  account  against  each 
other,  for  receiving  more  than  their  due  share  of  profits  of  the 
tenements  held  in  joint-tenancy.  This  action  is  however  seldom 
brought ;  but  the  practice  is,  to  apply  to  a  court  of  equity  to  com- 
pel an  account.    2  Comm.  c.  12.    See  /tost,  III.  2. 

From  the  same  principle  also  arises  the  remaining  grand  inci- 
dent of  joint  estates,  viz.  the  doctrine  of  survivorship;  by  which, 
when,  two  or  more  persons  are  seised  of  a  joint  estate  of  inheritance, 
for  their  own  lives,  or  pur  autre  vie,  or  are  jointly  possessed  of 
any  chattel-interest,  the  entire  tenancy,  upon  the  decease  of  any 
of  them,  remains  to  the  survivors,  and  at  length  to  the  last  survivor ; 
and  he  shall  be  entitled  to  the  whole  estate,  whatever  it  be,  whe- 
ther an  inheritance  or  a  common  freehold  only,  or  even  a  less 
estate.  Litt.  §  280,281.  This  is  the  natural  and  regular  conse- 
quence of  the  union  and  entierty  of  their  interest.  The  interest 
of  two  joint-tenants  is  not  only  equal  or  similar,  but  also  is  one 
and  the  same.  One  has  not  originally  a  distinct  moiety  from  the 
other ;  but,  if  by  any  subsequent  act  (as  by  alienation  or  forfeit- 
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«re  of  either)  the  interest  becomes  separate  and  distinct,  the  joint- 
tenancy  instantly  ceases.  But,  while  it  continues,  each  of  the  two 
j6int-tenants  has  a  concurrent  interest  in  the  whole  ;  and  therefore 
on  the  death  of  his  companion,  the  sole  interest  in  the  whole  re- 
mains to  the  survivor.  For  the  interest  which  the  survivor  ori- 
ginally had,  is  clearly  not  devested  by  the  death  of  his  companion ; 
and  no  other  person  can  now  claim  to  have  a  joint  estate  with  him, 
for  no  one  can  now  have  an  interest  in  the  whole,  accruing  by  the 
same  title,  and  taking  effect  at  the  same  time  with  his  own  :  nei- 
ther can  any  one  claim  a  sefiarate  interest  in  any  part  of  the  tene- 
ments ;  for  that  would  be  to  deprive  the  survivor  of  the  right 
which  he  has  in  all,  and  every  part.  As  therefore  the  survivor's 
original  interest  in  the  whole  still  remains  ;  and  as  no  one  can  now 
be  admitted,  either  jointly  or  severally,  to  any  share  with  him 
therein ;  it  follows,  that  his  own  interest  must  now  be  entire  and 
several,  and  that  he  shall  alone  be  entitled  to  the  whole  estate 
(whatever  it  be)  that  was  created  by  the  original  grant.  2  Comm. 
c.  12. 

The  right  of  survivorship  is  called  by  our  ancient  authors  the 
jus  accrescendiy  because  the  right,  upon  the  death  of  one  joint-tenant, 
accumulates  and  increases  to  the  survivors.  Bract,  lib.  4.  tr.  3. 
c.  9.  §  3.  JFleta,  lib.  3.  c.  4.  And  this  jus  accrescendi  ought  to 
be  mutual ;  which  seems  to  be  one  reason  why  neither  the  king, 
nor  any  corporation,  can  be  a  joint-tenant  with  a  private  person. 
For  here  is  no  mutuality ;  the  private  person  has  not  even  the 
remotest  chance  of  being  seised  of  the  entierty  by  benefit  of  sur- 
vivorship ;  for  the  king  and  corporation  can  never  die.  2  Comm. 
c.  12.  cites  1  Inst.  190.    Finch's  L.  83.    2  Lev.  12. 

But  Lord  Coke  expressly  says,  "  there  may  be  joint-tenants 
though  there  be  not  an  equal  benefit  of  survivorship  :  as  if  a  man 
let  lands  to  A.  and  B.  during  the  life  of  A.;  if  B.  die,  A.  shall  have 
all  by  survivorship  :  but  if  A.  die,  B.  shall  have  nothing."  1  Inst. 
181.  The  mutuality  of  survivorship  does  not  therefore  appear  to 
be  the  reason,  why  a  corporation  cannot  be  a  joint-tenant  with  a 
private  person  :  for  two  corporations  cannot  be  joint-tenants  toge- 
ther: but  whenever  a  joint  estate  is  granted  to  them,  they  take  as 
tenants  in  common.  Co.  Litt,  190.  The  above  is  Mr.  Christian's 
observation  on  the  preceding  passage  in  the  Commentaries.  It 
may,  however,  be  remarked,  that  Blackstone  merely  states  this  as 
one  reason,  against  the  king  or  a  corporation  being  a  joint-tenant 
with  a  private  person.  In  the  passage  cited  from  1  Inst.  181.  the 
assertion  that  joint-tenancy  may  be  without  equal  benefit  of  survi- 
vorship, and  the  case  put  by  Lord  Coke,  do  not  extend  to  instances 
where  no  benefit  of  survivorship  can  possibly  arise  to  either  party; 
as  must  be  the  case  between  two  corporations. 

If  there  are  two  joint-tenants  for  life,  it  is  said  each  of  them 
hath  an  estate  for  life,  and  for  the  life  of  his  companion  ;  and  for 
that  reason,  if  one  of  them  make  a  lease,  it  shall  continue  not  only 
during  the  life  of  the  lessor,  but  after  his  death  during  the  life  of 
his  companion,  as  long  as  the  original  estate  out  of  which  it  was 
derived  :  though  it  hath  been  resolved,  that  such  a  joint-tenant 
hath  only  an  estate  for  his  own  life,  and -a  possibility  of  surviving 
his  companion  to  be  entitled  to  his  part;  therefore  if  he  grants 
over  his  estate,  that  possibility  is  gone ;  and  if  he  dies,  the  estate 
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of  the  grantee  shall  revert  to  Mm  in  reversion.  1  Roll.  441.  Jones, 
55.    3  Salk.  204,  205. 

If  one  joint-tenant  grants  a  rent-charge,  £cc.  out  of  his  part, 
and  dies,  the  survivor  shall  have  the  whole  land  discharged:  for 
he  hath  the  land  by  survivorship,  and  not  by  descent  from  his 
companion.  Litt.  286.  1  Co.  hist.  184.  And  if  one  joint-tenant 
in  fee  makes  a  lease  for  years,  reserving  a  rent,  and  dieth;  the 
survivor  shall  have  the  reversion,  but  not  the  rent,  because  he 
claims  by  title  paramount.    Co.  Litt.  18. 

Joint-tenants,  as  to  the  possession  of  lands  in  jointure,  are  seised 
by  entierties  of  the  whole,  and  of  every  part  equally  ;  (and  the 
possession  of  any  joint-tenant  is  the  possession  of  both;)  but  as 
to  the  right  of  land,  they  are  seised  only  of  moieties  ;  therefore 
if  one  grant  the  whole,  a  moiety  only  passeth.  1  Bulst.  3.  Cro. 
Eliz.  809.  If  there  be  two  joint-tenants,  and  each  make  a  several 
lease  of  the  whole,  their  several  moieties  only  shall  pass,  by  each 
lease.  1  Wils.  1.  Joint-tenants  cannot  singly  dispose  of  more 
than  the  part  that  belongs  to  them ;  where  they  join  in  a  feoff- 
ment, in  judgment  of  law  each  of  them  gives  but  his  respective 
part ;  so  it  is  of  a  gift  in  tail,  lease  for  life,  &c.  And  for  a  con- 
dition broken  they  shall  only  enter  on  a  moiety  of  the  lands.  1 
Inst.  186. 

Every  joint-tenant  hath  a  right,  as  to  his  own  share,  to  several 
purposes,  as  to  give,  lease,  forfeit,  Sec.  1  Inst.  186.  Litt.  287. 
One  joint-tenant  may  lease  to  his  companion  :  but  one  joint-tenant 
cannot  make  a  feoffment,  or  grant  to  another  joint-tenant,  though 
he  may  release.  1  Vent.  78.  Raym.  187.  By  whatever  means  a 
joint-tenant  comes  to  the  estate  of  his  companion,  by  conveyance, 
Sec.  from  him,  it  may  enure  by  way  of  release.    2  Cro.  649. 

Action  of  trespass  or  trover  may  not  be  brought  by  one  joint- 
tenant  against  his  companion,  because  the  possession  of  one  is  the 
possession  of  the  other.  1  Salk.  290.  One  joint-tenant  may  dis- 
train for  rent  alone  ;  and  he  may  avow  in  his  own  right,  and  as 
bailiff  to  the  others,  but  he  cannot  avow  solely ;  and  he  may  not 
bring  debt  alone.    5  Mod.  to.  150. 

If  a  joint-tenant  in  fee-simple  is  indebted  to  the  king,  and  dieth; 
the  lands  cannot  be  extended  in  the  hands  of  the  survivor ;  who 
claimeth  not  from  his  companion,  but  from  the  feoffor,  kc.  1  Inst. 
185.  Where  there  are  two  joint-tenants,  and  one  is  indebted  to 
the  king,  and  dieth,  the  other  shall  hold  the  land  discharged  of 
the  debt:  but  if  the  husband  and  wife  have  a  term  jointly,  and 
the  .husband  is  indebted  to  the  king,  and  dieth,  in  such  case  the 
term  shall  be  subject  to  the  debt,  because  the  husband  might 
have  disposed  of  the  whole  estate.    Plowd.  32]. 

Judgment  in  action  of  debt,  is  had  against  one  joint-tenant  for 
life,  who,  before  execution,  releases  to  his  companion ;  ad- 
judged that  the  moiety  is  still  liable  to  the  judgment  during  the 
life  of  the  releasor;  but,  if  he  had  died  before  execution,  the  sur- 
vivor should  have  had  the  land  discharged  of  the  debts  and  judg- 
ment. 6  Refi  78.  Husband  and  wife  were  joint-tenants,  and  ac- 
tion was  brought  against  the  husband  alone,  who  made  default, 
thereupon  the  wife  prayed  to  be  received  ;  but  it  was  not  allowed, 
because  she  was  not  a  party  to  the  writ;  but  he  in  reversion  may 
be  received,  and  plead  joint-tenancy  in  abatement  of  the  writ. 
Mooi;  242. 
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If  a  feme  sole  and  A.  B.  purchase  a  term  for  years  jointly,  and 
afterwards  intermarry,  the  joint-tenancy  continues.  Dyer,  318. 
2  JVels.  Abr.  1335.  But  where  there  are  two  women  joint-tenants 
of  a  lease  for  years,  and  one  taketh  husband,  and  dies,  the  term 
shall  survive  ;  if  the  husband  hath  not  aliened  her  part,  and  sever- 
ed the  jointure  :  but  it  is  otherwise  in  case  of  goods,  vested  in  the 
husband  by  marriage.    1  Inst,  185. 

If  there  be  two  joint-tenants,  and  one  releaseth  to  the  other, 
this  passeth  a  fee  without  the  word  heirs,  because  it  refers  to 
the  whole  fee,  which  they  jointly  took,  end  are  possessed  of,  by 
force  of  the  first  conveyance ;  but  tenants  in  common  cannot  re- 
lease to  each  other ;  for  a  release  supposeth  the  party  to  have 
the  thing  in  demand  ;  but  tenants  in  common  have  several  dis- 
tinct freeholds,  which  they  cannot  transfer,  otherwise  than  as  per- 
sons who  are  sole  seised.    Co.  Lilt.  9.  200.  b. 

III.  An  Estate  in  joint-tenancy  may  be  severed  and  destroyed, 
by  destroying  any  of  its  constituent  unities.  1.  That  of  time, 
which  respects  only  the  original  commencement  of  the  joint  estate, 
cannot  indeed,  (being  now  passed,)  be  affected  by  any  subsequent 
transactions.  But,  2.  The  joint-tenants'  estate,  may  be  destroyed, 
without  any  alienation,  by  merely  disuniting  their  possession. 
For  joint-tenants  being  seised  per  my  et  per  tout,  every  thing  that 
tends  to  narrow  that  interest,  so  that  they  shall  not  be  seised  through- 
out the  whole,  and  throughout  every  part,  is  a  severance  or  de- 
struction of  the  jointure.  And  therefore,  if  two  joint-tenants 
agree  to  part  their  lands,  and  hold  them  in  severalty,  they  are  no 
longer  joint-tenants ;  for  they  have  now  no  joint  interest  in  the 
whole,  but  only  a  several  interest  respectively  in  the  several  parts. 
And  for  that  reason  also,  the  right  of  survivorship  is  by  such 
separation  destroyed.  Co.  Litt.  188.  193.  By  common  law,  all  the 
joint-tenants  might  agree  to  make  partition  of  the  lands,  but  one 
of  them  could  not  compel  the  other  so  to  do  ;  Litt.  §  290.  for  this 
being  an  estate  originally  created  by  the  act  and  agreement  of  the 
parties,  the  law  would  not  permit  any  one  or  more  of  them  to 
destroy  the  united  possession  without  a  similar  universal  consent. 
But  now  by  the  stats-  31  Hen.  VIII.  c.  1.  32  Hen.  VIII.  c.  32. 
joint-tenants  and  tenants  in  common  either  of  inheritances  or 
other  less  estates,  are  compellable  by  writ  of  partition  to  divide 
their  lands.  And  the  stat.  8  k  9  W?n.  III.  c.  11.  made  perpetual 
by  stat.  3  and  4  Ann.  c.  18.  directs  the  manner  of  proceeding  upon 
such  writs. 

In  this  case  of  partition  of  estates,  as  also  in  settling  accounts 
between  the  parties,  resort  is  most  frequently  had  to  a  court  of 
equity.  For  though  accounts  may  be  taken  before  auditors  in  an 
action  of  account  in  the  courts  of  common  law,  (see  this  Diet.  tit. 
Account,)  yet  a  court  of  equity,  by  its  modes  of  proceeding,  is 
enabled  to  investigate,  more  effectually,  long  and  intricate  accounts 
in  an  adverse  way,  and  to  compel  payment  of  the  balance.  In  the 
case  of  partition,  if  the  titles  of  the  parties  are  in  any  degree 
complicated,  it  is  extremely  difficult  to  proceed  in  the  courts  of 
common  law  ;  and  where  the  tenants  in  possession  are  seised  of 
particular  estates  only,  the  persons  entitled  in  remainder  cannot 
be  bound  by  the  judgment  in  a  writ  of  partition.    The  courts  of 
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equity  having  thus  assumed  the  jurisdiction  in  complicated  cases, 
seem  by  degrees  to  have  been  considered,  as  having  on  these  sub- 
jects a  concurring  jurisdiction  with  the  courts  of  common  law,  in 
cases  where  no  difficulty  could  have  attended  the  proceeding  in 
those  courts.    Mitf.  Treat.  109—111. 

3.  The  joint-tenancy  may  be  severed  by  destroying  the  unity  of 
title.  As  if  one  joint-tenant  aliens  and  conveys  his  estate  to  a 
third  person,  here  the  joint-tenancy  is  severed,  and  turned  into  a 
tenancy  in  common  ;  for  the  grantee  and  remaining  joint-tenant 
hold  by  different  titles;  (one  derived  from  the  original,  the  other 
From  the  subsequent,  grantor  ;)  though  till  partition  made,  the  unity 
of  possession  continues.  Liit.%  292.  319.  321.  But  a  devise  of 
one's  share  by  will  is  no  severance  of  the  jointure ;  for  no  testa- 
ment takes  effect  till  after  the  death  of  the  testator;  and  by  such 
death  the  right  of  the  survivor,  which  accrued  at  the  original  crea- 
tion of  the  estate,  and  has  therefore  a  priority  of  the  other,  is  al- 
ready vested.  1  Inst.  185.  Lilt.  §  287.  and  see  3  Burr.  1488. 
and  this  Diet.  tit.  Will.  And  it  has  been  determined  that  arti- 
cles of  marriage  entered  into  by  a  female  infant  joint-tenant,  who 
died  before  attaining  her  age  of  twenty-one  years,  were  not  in 
equity  a  severance  of  joint- tenancy.  May  v.  Hook,  in  Cane. 
1  Inst.  246.  a.  in  n. 

\.  It  may  be  also  destroyed  by  destroying  the  unity  of  interest. 
If  therefore  there  be  two  joint-tenants  for  life,  and  the  inheritance  is 
purchased  by,  or  descends  upon,  either,  it  is  a  severance  of  the 
jointure.  Cro.  Eliz.  470.  Though  if  an  estate  is  originally  limit- 
ed to  two  for  life,  and  after  to  the  heirs  of  one  of  them,  the  free- 
hold shall  remain  in  jointure,  without  merging  in  the  inheritance  : 
because,  being  created  by  one  and  the  same  conveyance,  they  are 
not  separate  estates,  (which  is  requisite  in  order  to  a  merger,)  but 
branches  of  one  entire  estate.  2  Refi.  60.  '  1  Inst.  182.  If  a 
ioint-tenant  in  fee  makes  a  lease  for  life  of  his  share,  this  defeats 
the  jointure,  for  it  destroys  the  unity  both  of  title  and  interest. 
Litt.  §  302,  303.  And  wherever,  or  by  whatever  means,  the  joint- 
ure ceases  or  is  severed,  the  right  of  'survivorship,  or  jus  accre- 
scendi,  the  same  instant,  ceases  with  it.  1  Inst.  188.  Yet  if  one  of 
three  joint-tenants  aliens  his  share,  the  two  remaining  tenants  still 
hold  their  parts  by  joint-tenancy  and  survivorship.  Litt.  §  294. 
And  if  one  of  three  joint-tenants  releases  his  share  to  one  of  his 
companions,  though  the  joint-tenancy  is  destroyed  with  regard  to 
that  part,  yet  the  two  remaining  parts  are  still  held  in  jointure ; 
for  they  still  preserve  their  original  constituent  unities.  Litt. 
§  304. 

Whenever,  therefore,  by  any  act  or  event,  different  interests 
are  created  in  the  several  parts  of  the  estate,  or  they  are  held  by 
different  titles,  or  if  merely  the  possession  is  separated,  so  that  the 
tenants  have  no  longer  these  four  indispensable  properties,  a  same- 
ness of  interest  and  undivided  possession,  a  title  vesting  at  one  and 
the  same  time,  and  by  one  and  the  same  act  or  grant ;  the  joint- 
tenancy  is  instantly  dissolved.  2  Comm.  186.  c.  12.  Of  this  pro- 
position the  following  cases  may  afford  sqme  further  illustration. 

When  a  fee-simple  estate  is  limited  by  a  new  conveyance,  there 
one  may  have  the  fee,  and  another  an  estate  for  life  ;  but  when 
two  persons  are  te'nants  for  life  first,  and  one  of  them  gets  the  fee- 
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simple,  there  the  jointure  is  severed.  2  Rep.  6.  If  a  reversion 
descend  upon  one  joint-tenant,  the  jointure  is  severed,  and  by- 
operation  of  law  they  are  then  tenants  in  common.  1  Bulst.  113. 
And  a  diversity  has  been  taken,  that  where  the  reversion  comes  to 
the  freehold,  the  jointure  is  destroyed ;  but  when  the  freehold 
comes  to  him  in  reversion,  and  to  another,  it  is  otherwise.  Cro. 
Eliz.  470.  743. 

Two  infants  are  joint-tenants,  and  one  of  them  makes  a  feoff- 
ment of  his  moiety;  this  will  be  a  severance  of  the  joint-tenancy. 
Bro.  Joint-ten.  13.  A  joint-tenant  in  fee  grants  a  lease  for  life,  and 
then  dies  ;  it  severs  the  jointure  ;  though  if  the  tenant  for  life 
die  before  either  of  the  joint-tenants,  then  it  is  in  statu  quo  firms. 
Co.  Litt.  193.  If  there  be  two  joint-tenants  in  fee,  and  one  makes 
a  lease  for  life  to  a  stranger,  the  freehold  and  reversion  is  sever- 
ed from  the  jointure:  but  in  case  one  such  joint-tenant  leases  for 
years,  the  jointure  of  inheritance  is  not  severed  ;  and  the  other 
joint-tenant  shall  have  the  reversion  by  survivorship.  Lutiv.  729. 
1173.  Two  joint-tenants  are  of  a  lease  for  twenty  one  years,  and 
one  lets  his  part  but  for  three  years,  the  jointure  is  severed,  so 
that  survivorship  shall  not  take  place.  1  Inst.  188.  192.  In  case 
three  persons  are  jointly  interested  in  a  term,  and  one  of  them 
mortgages  his  third  part ;  by  this  it  has  been  held,  the  joint-ten- 
ancy was  severed.  1  Salk.  158.  But  where  one  joint-tenant  of 
lands,  in  order  to  sever  the  joint-tenancy  and  provide  for  his  wife, 
makes  a  deed  of  gift  of  his  moiety  to  her  ;  this  being  made  to  the 
wife,  and  so  void  in  law,  cannot  be  made  good.  Preced.  Cane. 
124. 

If  two  joint-tenants  be  of  a  term,  and  one .  commits  felony,  or 
is  outlawed,  Sec.  the  jointure  will  be  severed  ;  for  the  king  shall 
have  the  moiety  by  the  forfeiture  :  and  if  the  joint-tenancy  is  of 
personal  things,  all  will  be  forfeited.    Plowd.  410. 

Where  there  are  several  joint-tenants  in  fee-tail,  and  some  of 
them  suffer  a  common  recovery  of  the  whole,  the  estate  of  the 
others  is  turned  to  a  right ;  and  contingent  remainders  may  be 
destroyed,  and  a  new  estate  gained  thereby.  Sid.  241.  And  if 
one  joint-tenant  levies  a  fine,  it  severs  the  joint-tenancy;  but  it 
doth  not  amount  to  an  actual  turning  out  of  his  companion.  1  Salk. 
286.  A  joint-tenant  in  fee  makes  a  lease  for  years,  of  the  land,  to 
begin  presently,  or  in  futuro,  and  dies,  it  is  a  severance  of  the 
joint-tenancy,  and  cannot  be  avoided  by  the  survivor  ;  because  im- 
mediately, by  force  of  the  lease,  the  lessee  hath  a  right  in  the  same 
land,  of  all  that  to  the  lessor  belongs.    Litt.  286. 

In  general  it  is  advantageous  for  the  joint-tenants  to  dissolve 
the  jointure,  since  thereby  the  right  of  survivorship  is  taken  away, 
and  each  may  transmit  his  own  part  to  his  own  heirs.  Sometimes, 
however,  it  is  disadvantageous  to  dissolve  the  joint-estate  :  as  if 
there  be  joint-tenants  for  life,  and  they  make  partition,  this  dis- 
solves the  jointure  ;  and  though  before  they  each  of  them  had  an 
estate  in  the  whole  for  their  own  lives  and  the  life  of  their  com- 
panion, now  they  have  an  estate  in  the  moiety  only  for  their  own 
lives  merely  ;  and,  on  the  death  of  either,  the  reversioner  shall 
enter  on  his  moiety.  1  Jonrs,  55.  And  therefore  if  there  be  two 
joint-tenanis  for  life,  and  one  grants  away  his  part  for  the  life  of 
his  companion,  it  is  a  forfeiture  ;  for,  in  the  first  place,  by  the  se- 
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verance  of  the  jointure,  he  has  given  himself  in  his  moiety  only 
an  estate  for  his  own  life  ;  and  then  he  grants  the  same  land  for 
the  life  of  another  ;  which  grant,  by  a  tenant  for  his  own  life  mere- 
ly, is  a  forfeiture  of  his  estate ;  for  it  is  creating  an  estate 
which  may,  by  possibility,  last  longer  than  that  which  he  is  legally 
entitled  to.    4  Leon.  237.    1  Inst.  252.    *2  Comm.  188.  c  12. 

Joint-tenancy  in  things  personal.  Goods  and  chattels  may  be- 
long to  their  owners  in  joint-tenancy,  and  in  common,  as  well  as  real 
estates.  They  cannot  indeed  be  vested  in  coparcenary,  because  they 
do  not  descend  from  the  ancestor  to  the  heir,  which  is  necessary 
to  constitute  coparceners ;  but  if  a  horse,  or  other  personal  chat- 
tel, be  given  to  two  or  more  absolutely,  they  are  joint-tenants  there- 
of ;  and  unless  the  jointure  be  severed,  the  same  doctrine  of  sur- 
vivorship shall  take  place  as  in  estates  of  lands  and  tenements, 
Litt.  §  282.  1  Fern.  482.  And  in  like  manner  if  the  jointure  be 
severed,  as  by  either  of  them  selling  his  share,  the  vendee  and 
the  remaining  part  owner  shall  be  tenants  in  common  without  any 
jus  accrescendi  or  survivorship.  Litt.  §  321.  So  also  if  100/.  be 
given  by  will  to  two  or  more,  equally  to  be  divided  between  them, 
and  the  survivor  and  survivors  of  them,  this  has  been  held  to  make 
them  tenants  in  common,  as  the  same  words  would  have  done  in 
regard  to  real  estates,  the  words  survivors,  ifc.  being  to  be  un- 
derstood of  such  of  them  as  shall  be  living  at  the  testator's  death. 
1  Eg.  Abr.  292.  But  in  case  of  the  devise  of  a  debt  to  two  or 
more,  share  and  share  alike,  equally  to  be  divided  between  them, 
and  if  either  of  them  die,  to  the  survivors  or  survivor  of  them ; 
it  was  determined  in  Dom  Proc.  that  they  were  joint-tenants;  and 
the  decree  of  Cow/ier,  Lit.  Ch.  declaring  them  tenants  in  com- 
mon reversed.  See  Cox's  P.  Wms.  i.  91.  and  n.  there;  and  Bro. 
P.  C.  tit.  Joint -tenants,  Case  1.  Residuary  legatees  and  executors 
are  also  joint-tenants,  unless  the  testator  uses  some  expression 
which  converts  their  interest  into  a  tenancy  in  common  :  and  if 
one  dies  before  a  division  or  severance  of  the  surplus,  the  whole 
that  is  undivided  will  pass  to  the  survivor  or  survivors.  2  P.  Wms. 
347.  529.  and  see  3  Bro.  C.  R.  455.  Hall  v.  Digby,  Bro.  P.  C.  tit. 
Joint-tenants,  Case  2.  and  note  there.  But  for  the  encouragement 
of  husbandry  it  is  held,  that  a  stock  on  a  farm,  though  occupied 
jointly,  shall  always  be  considered  as  common,  and  not  as  joint 
property,  and  there  shall  be  no  survivorship  therein.  1  Vcrn.  217. 
So,  for  the  encouragement  of  trade,  there  is  no  survivorship  of  a 
capital  or  stock  in  trade  among  merchants  and  traders :  for  this 
would  be  ruinous  to  the  family  of  the  deceased  partner;  and  it  is 
a  legal  maxim,  jus  accrescendi  inter  mercat ores,  pro  benejicio  com- 
mercii,  locum  nonhabet.     1  Inst.  182. 

JOINTURE  or  LANDS.  A  jointure  is  a  settlement  of  lands 
and  tenements  made  to  a  woman  in  consideration  of  marriage  ;  or 
it  is  a  covenant,  whereby  the  husband,  or  some  friend  of  his,  as- 
sureth  to  the  wife,  lands  or  tenements,  for  term  of  her  life  :  it  is 
so  called,  either  because  it  is  granted  ratione  juncture  in  matrimo- 
nio,  or  for  that  land  in  frank-marriage  was  given  jointly  to  husband 
and  wife,  and  after  to  the  heirs  of  their  bodies,  whereby  the  hus- 
band and  wife  were  made  as  it  were  joint-tenants  during  the  co- 
verture. 3  Re/i.  27.  By  some,  a  jointure  is  defined  to  be  a  bar- 
gain and  contract  of  livelihood,  adjoined  to  the  contract  of  mar- 
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page  ;  being  a  competent  provision  of  freehold  lands  or  tenements, 
&x.  for  the  wife,  to  take  effect  after  the  death  of  the  husband,  if 
she  herself  is  not  the  cause  of  the  determination  or  forfeiture  of 
it.  1  Inst.  36.  4  Refi.  2,  3.    See  this  Diet.  tit.  Bower  IV. 

It  hath  been  often  ruled  in  chancery,  that  if  lands,  money,  goods, 
&c.  are  devised  to  a  woman,  without  saying  in  lieu  or  satisfaction 
of  dower,  &cc.  the  wife  shall  have  both  ;  because  a  devise  is  to  be 
considered  as  a  bounty,  and  implies  a  consideration  in  itself ;  but 
if  it  be  said  in  lieu  or  recompense  of  dower,  there  the  wife  can- 
not have  both,  but  may  waive  which  she  pleases.  2  Chan.  Cases, 
24.  2  Vern.  365.  Preccd.  Chan.  133.  Also  vide  Bro.  Bow.  69. 
4  Refi.  4.  Byer,  220.    2  Vent.  365.     1  Eg.  Abr.  218.     1  Vern.  463. 

A  devise  by  will  cannot  be  averred  to  be  in  satisfaction  of  dow- 
er, unless  it  be  so  expressed  in  the  will.    1  Inst.  36.  b.  3  Refi.  1. 

But  though  a  devise  cannot,  at  law  be  averred  to  be  in  satisfac- 
tion of  dower,  if  the  will  is  silent,  yet  sometimes  the  courts  of 
equity  have  been  induced,  by  special  circumstances,  to  consider 
such  devises  as  a  satisfaction  ;  and  it  has  therefore  been  decreed, 
that  the  wife  should  make  her  election  to  waive  her  dower,  and 
accept  under  the  will,  or  to  waive  the  will  and  take  her  dower. 
In  Laurence  v.  Laurence,  1  Vern.  463.  Somers,  C.  made  such  a  de- 
cree ;  because  he  inferred  an  intention  to  give  in  bar  of  dower, 
from  the  testator's  having  devised  the  residue  of  his  whole  estate 
to  another.  But  this  decree  was  reversed  by  Lord  Keeper  Wright  ; 
and  the  reversal  was  afterwards  affirmed  in  the  house  of  lords. 
"z  Bro.  P.  C.  483.  And  this  is  said  to  have  settled  the  doctrine. 
1  Eg.  Abr.  Bower,  B.  fit.  2.  ;  and  see  acc.  Pre.  Ch.  133.  Vin.  tit. 
Bevise,  T.  c.  fil.  45.  2  Atk.  427.  3  Atk.  8.  436.  See  also  Brough- 
ton  v.  Errington,  7  Bro.  P.  C.  12. 

However  notwithstanding  the  doctrine  on  which  the  case  of 
Laurence  v.  Laurence  was  finally  decided,  and  the  frequent  recog- 
nition of  that  case,  devises  have  been  since  frequently  deemed 
a  satisfaction  of  dower,  on  account  of  very  strong  and  special 
circumstances  ;  as  where  allowing  the  wife  to  take  a  double  pro- 
vision would  have  been  quite  inconsistent  with  the  dipositions  of 
the  will.  On  this  latter  principle  Nor  thing  ton,  C,  is  said  to  have 
decided  for  a  satisfaction  of  dower  in  Arnold  v.  Kemfistead,  July 
1764,  and  Camden,  C.  in  Villareal  v.  Galway.    See  1  Inst.  36.  b.  in  n. 

If  a  jointure  be  made  to  a  woman,  during  coverture,  in  satis- 
faction of  dower,  she  may  waive  it  after  her  husband's  death  ;  but 
if  she  enters  and  agrees  thereto,  she  is  concluded ;  for  though  a 
woman  is  not  bound  by  any  act  when  she  is  not  at  her  own  dispo- 
sal, yet  if  she  agrees  to  it  when  she  is  at  liberty,  it  is  her  own  act, 
and  she  cannot  avoid  it.  4  Co.  3.  Also  vide  Co.  Lift.  29.  b.  36.  b. 
348.  a.  357.  1  Bulst.  163.  Moor,  717.  fil.  1002.  Perk.  352,  353. 
3  Co.  27.  3  Leon.  272.  Cro.  Jac.  490.  Byer,  351.  Hob.  72.  2  Roll. 
Abr.  422. 

All  other  settlements  in  lieu  of  dower,  not  made  according  to 
the  statute,  are  jointures  at  common  law,  and  no  bars  to  claim  of 
dower  :  and  a  jointure  was  no  bar  of  dower  before  this  statute  ;  as 
a  right  or  title  to  a  freehold  cannot  be  barred,  [at  law,]  by  accept-, 
ance  of  a  collateral  satisfaction.  Co.  Litt.  36.  A  father  made  a 
settlement  to  the  use  of  himself  for  life,  and  afterwards  to  the 
use  of  his  son  and  his  wife,  for  their  lives,  for  the  jointure  of  the 
"Vol.  III.  3  X 
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wife ;  this  was  adjudged  no  jointure  to  bar  the  wife  of  her  dower, 
because  it  might  not  commence  immediately  after  the  death  of  the 
husband,  who  might  die  in  the  life-time  of  the  father.  So,  if  a 
feoffment  be  made  to  the  use  of  the  husband  for  life,  remainder 
to  another  for  years,  remainder  to  the  wife  for  life  for  her  join- 
ture. 2  Cro.  489.  But  a  feoffment  in  fee,  upon  condition  that  the 
feoffee  shall  make  another  feoffment  to  the  use  of  the  son  of  the 
feoffor,  and  to  his  son's  wife  in  tail,  remainder  to  the  right  heirs 
of  the  feoffor,  which  feoffment  is  made  accordingly;  is  a  good 
jointure  within  the  statute,  and  bar  to  the  dower  of  the  wife.  Moor,  28. 

An  estate  settled  in  jointure,  coming  from  the  ancestors  of  the 
wife,  and  not  of  the  purchase  of  the  husband  or  his  ancestors,  is  not 
within  the  stat.  1 1  Hen.  VII.  c.  20.  as  to  discontinuances,  aliena- 
tions, 8cc.  by  the  wife.  Where  a  father  of  the  intended  wife,  in 
consideration  of  marriage,  &c.  covenanted  to  assure  lands  to  the 
husband  and  wife,  his  (the  covenantor's)  daughter,  and  the  heirs 
of  her  body,  &c.  this  was  held  no  jointure,  within  the  meaning  of 
the  stat.  1 1  Hen.  VII.  c.  20.  being  an  advancement  of  the  woman 
by  her  own  father.  2  Cro.  264.  2  Lilt.  Abr.  80.  And  an  estate  in 
fee-simple  conveyed  to  a  woman  for  her  jointure,  was  held  not  to 
be  any  jointure  within  the  statute  ;  which  never  extended  to  lands 
granted  to  women  in  fee  :  but  an  estate  in  fee,  conveyed  to  a  wo- 
man for  her  jointure,  and  in  satisfaction  of  her  dower,  is  a  jointure 
within  the  statute  27  Hen.  VIII.  c.  10.   4  Refi.  3. 

An  estate  for  life  is  the  usual  jointure  :  and  an  estate  for  life 
upon  condition,  may  bar  the  wife  if  she  accepts  it  -r  as  a  jointure  to 
a  woman  on  condition  to  perform  the  husband's  will  was  judged 
good,  where  the  wife  entered  and  agreed  to  the  estate.  3  Refi, 
1,  2.  Sec.  If  no  inheritance  is  reserved  to  the  husband  and  his 
heirs,  but  the  estate  is  limited  to  the  wife  for  life,  or  in  tail,  the 
remainder  to  a  stranger ;  it  is  not  a  jointure  within  the  stat.  1 1 
Hen.  VII.  c.  20.  though  made  by  the'husband  or  his  ancestor.  Cro. 
Eliz.  2.  A  husband  covenanted  to  stand  seised  of  lands,  to  the 
use  of  himself  and  his  heirs,  till  the  marriage  should  take  effect ; 
and  afterwards  to  himself,  his  wife,  and  their  heirs  ;  and  it  was 
adjudged  a  good  jointure  within  this  stat.  27  Hen.  VIII.  c.  10. 
Dyer,  248. 

A  man  makes  his  wife  a  jointure  after  marriage  ;  and  after- 
wards by  will  devises,  that  she  shall  have  a  third  part  of  all  his 
lands,  with  her  jointure  ;  here  the  wife  will  have  the  third  part  of 
all  as  a  legacy,  and  if  she  waives  her  jointure,  she  may  have  a 
third  part  of  the  residue  for  dower.  Dyery  62.  If  a  master,  in 
consideration  of  service  done  by  his  servant,  grants  lands  to  the 
servant  and  a.  woman  he  intends  to  marry,  and  the  heirs  of  their 
bodies,  creating  an  estate-tail  ;  this  is  not  a  jointure  ;  not  being  a 
gift  of  the  husband,  or  any  of  his  ancestors,  but  of  his  master,  and 
in  consideration  of  service,  which  will  not  make  the  husband  such 
a  purchaser  as  the  law  requires.  Moor,  683.  But  as  to  consider- 
ations, if  an  estate  is  settled  in  jointure  upon  a  woman,  in  con- 
sideration of  money  paid,  and  also  of  a  marriage  to  be  had  ;  the 
marriage  shall  be  looked  upon  to  be  the  consideration.  Cro.  Jac. 
474.  A  husband,  tenant  in  tail,  remainder  to  his  wife  for  life, 
makes  a  feoffment  in  fee  to  the  use  of  himself  and  wife  for  life, 
for  her  jointure ;  it  is  no  bar  to  the  wife's  dower,  because  it  may 
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be  avoided  by  a  remitter  to  her  first  estate  for  life.  Moor,  872. 
If  lands  are  conveyed  to  a  woman  before  marriage,  in  part  of  her 
jointure  only,  and  after  marriage,  other  lands  are  granted  in  full ; 
it  is  said  she  may  waive  and  refuse  the  lands  conveyed  to  her  after 
coverture,  and  retain  her  first  jointure-lands  and  dower  also.  3^ 
Refi.  1.5.    4  Co.  5. 

Where  a  jointure  is  made  of  lands,  (according  to  the  direction 
of  the  statute  of  27  Hen.  VIII.  c.  10.)  before  coverture;  and  after 
the  husband  and  wife  alien  them  by  fine,  she  shall  not  have  dower 
in  any  other  lands  of  her  husband ;  but  it  is  otherwise  where  the 
jointure  is  made  after  marriage,  when  the  wife's  estate  is  waiva- 
ble, and  her  election  of  choosing  comes  not  till  the  death  of  the 
husband.     1  Inst.  36. 

The  important  question,  whether  a  jointure  on  an  infant,  before 
marriage,  may  be  waived,  was  not  quite  settled  till  the  case  of 
Drury  v.  Drury,  which  was  heard  before  Ld.  JYorthington,  C.  Hil. 
T.  1  Geo.  III.  The  points  determined  by  Ld.  Northington  in  that 
case,  were,  1st.  That  the  stat.  of  27  Hen.  VIII.  which  introduced 
jointures,  extends  to  adult  women  only,  infants  not  being  particu- 
larly named ;  and  therefore  that,  notwithstanding  a  jointure  on  an 
infant,  she  may  waive  the  jointure,  and  elect  to  take  dower  ;  2d. 
That  a  covenant  by  the  husband,  that  his  heirs,  executors,  or  ad- 
ministrators, shall  pay  the  wife  an  annuity  for  her  life,  in  full  for 
her  jointure,  and  in  bar  of  dower,  without  expressing  that  it  shall 
be  charged  on  any  particular  lands,  or  be  secured  out  of  lands  ge- 
nerally, is  not  a  good  equitable  jointure  within  the  statute  ;  thirdly, 
that  a  woman,  being  an  infant,  cannot,  by  any  contract  previous  to 
her  marriage,  bar  herself  of  a  distributive  share  of  her  husband's 
personalty,  in  case  of  his  dying  intestate. 

But  from  this  decree  there  was  an  appeal  to  the  house  of  lords  ; 
and,  after  hearing  the  judges  seriatim  on  the  question,  whether  a 
jointure  on  an  infant  could  be  waived,  on  which  they  were  divided 
in  opinion,  the  decree  was  reversed  as  to  all  the  above  points.  See 
Bro.  P.  C.  tit.  Dower,  ca.  4.  Buckingham  (Earl)  v.  Drury;  where 
it  appears  that,  by  the  decree  of  the  lords,  it  was  declared, 
"  that  the  respondent  (the  widow)  is  bound  by  the  agreement  en- 
tered into  in  consideration  of,  and  previous  to,  her  marriage  ;  and 
that  the  same  ought  to  be  performed  and  carried  into  execution ; 
and  that  the  respondent  is  thereby  barred  of  her  dower,  and  of  any 
share  of  her  husband's  personal  estate,  under  the  statute  of  distri- 
butions." 

Before  the  above  decision,  the  only  judicial  opinions,  as  to  the 
effect  of  a  jointure  on  an  infant,  were  Sir  J.  Jekyll's,  in  Cray  v. 
Willis,  1  Eq.  Abr.  389.  c.  17.  against  its  barring;  and  Ld.  Hard- 
wicke's,  in  Seys  v.  Price,  Barn.  C.  117.  and  in  Harvey  v.  Ashley, 
3  Atk.  607.  to  the  contrary.    See  Vin.  tit.  Dower,  Q.  3.  fil.  18. 

A  man  levies  a  fine  of  his  land,  and  it  is  granted  back  again  to 
him  and  his  wife,  for  her  jointure,  and  to  the  heirs  of  the  hus- 
band ;  then  he  and  his  wife  levy  a  fine  to  another  use ;  the  wife, 
if  she  survive  her  husband,  will  have  dower  notwithstanding  the 
fine.  1  And.  350.  If  the  husband  make  a  lease  of  lands  to  his 
friends  for  any  number  of  years,  in  trust  for  his  wife  and  children, 
that  she  shall  have  100/.  a  year  out  of  it,  or  in  any  such  manner;  by 
ibif  she  may  have  the  provision,  which  is  no  jointure,  and  likewise 
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her  dower.  By  Bridgman,  Ch.  J.  an  estate  is  made  to  husband  in 
tail,  with  remainder  to  the  wife  for  life,  and  remainder  to  others ; 
this  is  not  such  a  jointure,  as,  with  her  acceptance,  within  the 
statute  will  hinder  her  from  dower  ;  and  though  the  husband  die 
without  issue,  it  will  not  help  it,  but  the  wife  shall  be  endowed  in 
his  other  land :  but  if  the  estate  were  made  to  the  husband  and 
wife  for  their  lives,  it  would  be  otherwise.  13  Jac.  I.  B.  R.  2 
She/i.  Abr.  74. 

After  the  death  of  the  husband,  the  wife  may  enter  into  her 
jointure,  and  is  not  driven  to  a  real  action,  as  she  is  to  recover 
dower  by  the  common  law  ;  and  upon  a  lawful  eviction  of  her 
jointure,  she  shall  be  endowed  according  to  the  rate  of  her  hus- 
band's land,  whereof  she  was  dowable  at  common  law.  Co.  Litt. 
37.  Stat.  27  Hen.  VIII.  c.  10.  If  she  be  evicted  of  part  of  her 
jointure,  she  shall  have  dower  pro  tanto.  A  wife's  jointure  shall 
not  be  forfeited  by  the  treason  of  the  husband  :  but  feme  coverts, 
committing  treason  or  felony,  may  forfeit  their  jointures ;  and 
being  convict  of  recusancy,  they  shall  forfeit  two  parts  in  three  of 
their  jointures  and  dower,  by  stat.  3  Jac.  I.  c.  4.  If  a  woman 
conceals  her  jointure,  and  brings  dower  and  recovers  it,  and  then 
sets  up  her  jointure,  she  is  barred  of  her  jointure  ;  and  by  bring- 
ing writ  of  dower  for  her  thirds,  the  wife  waives  the  benefit  of 
entry  into  lands,  so  as  to  hold  them  in  jointure.  Cro.  Eliz.  128.  137. 
3  Rep.  5.  Stat.  3  Jac.  I.  c.  5.  sect.  13.  See  further,  tit.  Baron  and 
Feme,  Dower  II.  IV.  Forfeiture,  Marriage,  Ifc. 

JOINTRESS  or  JOINTURESS,  She  who  hath  an  estate  set- 
tled on  her  by  the  husband,  to  hold  during  her  life,  if  she  survive 
him.  Stat  17  Hen.  VIII.  c.  10.  1  Inst.  46.  When  estates  set- 
tled on  a  wife  are  a  jointure,  if  the  jointress  makes  any  alienation 
of  them  by  fine,  feoffment,  Sec.  with  another  husband,  it  is  a  for- 
feiture of  the  same  ;  but  if  they  are  not  a  jointure  by  law,  it  is 
otherwise.  2  Nets.  1040.  A  -jointress  within  the  statute  may 
make  a  lease  for  forty  years,  &c.  if  she  so  long  live  ;  and  also 
for  life,  and  be  no  forfeiture,  though  she  levies  a  fine  sur  cogni- 
sance cle  droit,  life,  Cro.  Jac.  688.  3  Rcfi.  50.  1  Lill.  81.  In 
other  cases,  if  she  levies  a  fine,  it  is  a  forfeiture ;  and  if  a  joint- 
ress, within  the  statute  11  Hen.  VII.  c.  20.  suffer  a  recovery 
covinously  to  bar  the  heir,  the  heir  may  enter  presently,  &c. 
2  Leon.  206.     1  Flowd.  42. 

With  respect  to  the  acts  of  a  jointress,  or  those  of  her  husband 
defeating  her  of  her  jointure,  and  how  far  equity  will  relieve  her, 
■vide  Co.  Litt.  36.  Dyer,  358.  2  Inst.  673.  Hob.  225.  1  Chan. 
Cas.  119,  120.  2  Chan.  Cas.  162.  2  Vent.  343.  1  Fern.  427.  479. 
1  Eq.  Abr.  18.  221,222.  2  Fern.  701.  and  14  Vin.  Abr.  tit.  Joint- 
ress and  Jointure;  and  this  Diet.  tit.  Baron  and  Feme,  Dower. 

JOUR,  Fr.]  A  day,  used  in  heads  of  our  old  law;  tout  jours, 
for  ever.    Law  Fr.  Diet. 

JOURNAL,  Is  a  day-book  or  diary  of  transactions  used  in 
many  cases  :  as  by  merchants  and  other  tradesmen  in  their  ac- 
counts ;  by  mariners  in  observations  at  sea,  Sec. 

JOURNALS  of  PARLIAMENT,  Are  not  records,  but  re- 
membrances, and  have  been  of  no  long  continuance;  Hob.  Rep. 
109.    See  tit.  Evidence. 

JOURNEYHOPPERS,  Regrators  of  yarn,  which  formerly  per- 
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haps  was  cailed  journ.  They  are  mentioned  in  the  stat.  S  Hen. 
VI.  c.  5. 

JOURNEYMAN,  from  the  Fr.  journee,  i.  e.  A  day,  or  day's 
work.]  Was  properly  one  who  wrought  with  another  by  the  day  ; 
though  it  is  extended  by  statute  to  those  also  who  covenant  to  work 
with  others  in  their  trades  or  occupation  by  the  year.  Stat.  5 
Eliz.  c.  4-    See  tit.  Labourers,  Servants. 

JOURNEYS  ACCOUNTS,  diet  a  computatajoumees  accomjits.~] 
Was  a  term  in  our  old  law  thus  understood  :  If  a  writ  abated  by  the 
death  of  the  plaintiff  or  defendant,  or  for  false  Latin,  want  of 
form,  &c.  the  plaintiff  might  have  a  new  writ  by  journeys  accounts, 
i.  e.  within  as  little  time  as  he  possibly  could  after  the  abatement 
of  the  first  writ ;  and  this  second  writ  was  a  continuance  of  the 
cause,  as  if  the  first  writ  had  not  abated.  Terms  of  the  Law. 
See  6  Rep.  10.     1  Lutzv.  297.    Cro.  Jac.  590. 

This  learning  is  now  of  little  use,  it  being  customary  to  enter 
a  judgment  that  the  writ  be  quashed,  and  then  to  sue  forth  an- 
other. 

And  by  stat.  8  &  9  Wm.  III.  r.  11.  §  7,  the  death  of  one  plain- 
tiff or  defendant,  where  there  is  another  surviving,  shall  not  abate 
the  suit.  The  death  to  be  suggested  on  the  roll.  And  by  §  6. 
death  of  the  party,  after  interlocutory  judgment,  shall  not  abate  the 
suit.    See  tit.  Abatement. 

IPSO  FACTO.  Where  the  same  person  obtains  two  or  more 
preferments  in  the  church  with  cure,  not  qualified  by  dispensa- 
tion, &c.  the  first  living  is  void  ipso  facto,  -viz.  without  any  decla- 
ratory sentence,  and  the  patron  may  present  to  it.  Dyer,  275. 
For  crimes  in  striking  persons  in  a  church  or  church-yard,  the  of- 
fenders are  to  be  excommunicated  ipso  facto.  Stat.  5  8c  6  Edw. 
VI.  c.  4.  An  estate  or  lease  may  be  ipso  facto  void  by  condition, 
Sec.     1  Inst.  45.  215. 

IRE  ad  LARGUM,  To  go  at  large,  to  escape,  or  be  set  at  li- 
berty. Blount. 

IRELAND 

Was  a  distinct  kingdom,  until  the  1st  January,  1801,  when  a 
union  of  Great  Britain  and  Ireland  took  place  under  the  provision 
of  an  act  passed  in  the  British  parliament,  39,  40  Geo.  III.  c.  67. 
and  of  a  similar  act  passed  in  the  Irish  parliament,  40  Geo.  III.  c. 
38.  by  which  the  kingdoms  were  united  into  one,  by  the  name  of 
the  United  Kingdom  of  Great  Britain  and  Ireland. 

Ireland  was  anciently  only  entitled  the  dominion  or  lordship  of 
Ireland,  and  the  king's  style  was  no  other  than  Dominus  Hibernia 
till  the  33  Hen.  VIII.  when  the  title  of  king  was  expressly  confer- 
red on  him  by  an  Irish  act,  33  Hen.  VIII.  c.  I.  and  which  title  is 
recognised  by  the  English  act,  SS.JIen.Vlll.  c.  3.  As  Scotland 
and  England  are  now  one  and  the  same  kingdom,  and  yet  differ  in 
their  municipal  laws,  so  England  and  Ireland  are  on  the  other  hand 
distinct  kingdoms,  and  yet  in  general  agree  in  their  laws.  The 
inhabitants  of  Ireland  are  for  the  most  part  descended  from  the 
English,  who  planted  it  as  a  kind  of  colony,  after  the  conquest  of 
it  by  Hen.  II.  and  the  laws  of  England  were  then  received  and 
sworn  to  by  the  Irish  nation  assembled  at  the  council  of  Lismore. 
Pryn  on  4  Inst.  249. 
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At  the  time  of  this  conquest,  the  Irish  were  governed  by  what 
they  called  the  Brehon  law,  so  styled  from  the  Irish  name  of 
judges,  who  were  denominated  Brehons.  4  Inst.  358.  But  King 
John,  in  the  12th  year  of  his  reign,  went  into  Ireland,  and  carried 
over  with  him  many  able  sages  of  the  law ;  and  there,  by  his  let- 
ters patent,  in  right  of  the  dominion  of  conquest,  is  said  to  have 
ordained  and  established,  that  Ireland  should  be  governed  by  the 
laws  of  England,  (Faugh.  294.  2  Pryn.  Rec.  85.  7  Refi.  23.) 
which  letters  patent,  Sir  Edward  Coke  apprehends  to  have  been 
there  confirmed  in  parliament.  1  Inst.  141.  But  to  this  ordinance 
many  of  the  Irish  were  averse  to  conform,  and  still  stuck  to  their 
Brehon  law ;  so  that  both  Henry  III.  and  Edw.  L  were  obliged  to 
renew  the  injunction  ;  and  at  length,  at  a  parliament  holden  at 
Kilkenny,  40  Edw.  III.  under  Lionel,  Duke  of  Clarence,  the  then 
lieutenant  of  Ireland,  the  Brehon  law  was  formally  abolished,  it 
being  unanimously  declared  to  be  indeed  no  law,  but  a  lewd  cus- 
tom crept  in  of  latter  times.    1  Comm.  100. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parliaments  of 
its  own,  though  the  immemorial  customs  or  common  law  of  En- 
gland  were  made  the  rule  of  justice  in  Ireland  also,  yet  no  acts  of 
the  English  parliament,  after  the  12th  John,  extended  into  that 
kingdom,  unless  it  were  specially  named,  or  included  under  ge- 
neral words,  as  within  any  of  the  king's  dominions.  See  1  Comm. 
100. 

The  original  method  of  passing  statutes  in  Ireland  was  nearly 
the  same  as  in  England;  the  chief  governor  holding  parliaments 
at  his  pleasure,  which  enacted  such  laws  as  they  thought  proper. 
But  an  ill  use  having  been  made  of  this  liberty,  a  set  of  statutes 
were  there  enacted  in  the  10th  Henry  VII.  (Sir  Ed.  Poynings  being 
then  lord  deputy,  from  whence  they  were  called  Poynings'  laws,) 
which  restrained  the  power  as  well  of  the  deputy  as  the  Irish 
parliament;  and,  in  time,  there  was  nothing  left  to  the  parliament 
in  Ireland  but  a  bare  negative  or  power  of  rejecting,  not  of  propo- 
sing or  altering  any  law.#  With  regard  to  Poynings3  law  in  parti- 
cular, it  could  not  be  repealed  or  suspended,  until  the  bill  for  that 
purpose,  before  it  should  be  certified  to  England,  were  approved 
by  both  houses. 

But  the  Irish  nation,  being  excluded  from  the  benefit  of  the 
E?iglish  statutes,  were  deprived  of  many  good  and  profitable  laws, 
made  for  the  improvement  of  the  common  law  ;  and  the  measure 
of  justice  in  both  kingdoms  becoming  thence  no  longer  uniform, 
it  was  therefore  enacted,  by  another  of  Poynings'  laws,  that  all  acts 
of  parliament,  before  that  time,  made  in  England,  should  be  of 
force  within  the  realm  of  Ireland.  4  Inst.  351.  After  this,  Ireland 
continued  to  be  bound  by  all  English  acts  of  parliament,  in  which 
it  was  specially  named  or  included  under  general  words.  See  1 
Comm.  103. 

This  state  of  dependence  being  disputed  by  the  Irish  nation,  it 
was,  by  the  British  act  6  Geo.  I.  c.  5.  expressly  declared,  that  the 
kingdom  of  Ireland  ought  to  be  subordinate  to,  and  dependent  on, 
the  imperial  crown  of  Great  Britain,  as  being  inseparably  united 
thereto  ;  and  that  the  king's  majesty,  with  the  consent  of  the  lords 
and  commons  of  Great  Britain  in  parliament,  had  power  to  make 
laws  to  bind  the  people  of  Ireland.  The  same  statute  also  ex- 
1  '       •      :  ""'-i'> 
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pressly  "declared,  that  the  peers  of  Ireland  had  no  jurisdiction 
to  affirm  or  reverse  any  judgments  or  decrees  whatsoever."  And  a 
writ  of  error,  in  the  nature  of  an  appeal,  lay  from  K.  B.  in  Ire- 
land, to  K.  B.  in  England,  as  the  appeal  from  chancery  in  Ireland 
lay  immediately  to  the  house  of  lords  in  England. 

Thus  stood  the  matter,  till  the  22d  year  of  King  Geo.  III.  when, 
on  some  further,  struggles  by  the  Irish,  the  above  stat.  6  Geo.  I. 
c.  5.  was  simply  repealed  in  the  British  parliament,  by  stat.  22  Geo. 
III.  c.  53.  And  in  the  Irish  parliament  acts  were  passed  to  regu- 
late the  manner  of  passing  bills,  to  declare  which  English  or  Bri- 
tish acts  should  be  accepted  and  used  in  Ireland,  and  to  regulate 
appeals  and  writs  of  error.  See  Irish  acts,  21,  22  Geo.  III.  c.  47, 
48,  49.  But  as  the  British  statute  of  Geo.  I.  was  thought  to  be 
merely  declaratory  of  the  former  law,  the  repeal  of  it  could  pro- 
duce.no  further  operation,  than  to  render  the  law  in  some  degree 
less  clear  than  that  statute  had  made  it.  Therefore,  to  produce  the 
effect  earnestly  contended  for  by  the  Irish,  it  required  another  sta- 
tute, which  was  accordingly  passed  in  the  British  parliament,  viz. 
stat.  23  Geo.  III.  c.  28.  by  which,  "  the  right  claimed  by  the  people 
of  Ireland,  to  be  bound  only  by  laws  enacted  by  his  majesty,  and  the 
parliament  of  that  kingdom,  in  all  cases  whatever,  and  to  have  all 
actions  and  suits  instituted  in  that  kingdom,  decided  in  his  ma- 
jesty's courts  there  finally,  and  without  afipeal  from  thence,  is  es- 
tablished and  ascertained  for  ever,  and  at  no  time  to  be  question- 
ed or  questionable  ;  and  all  writs  of  error,  and  appeals  in  the  En- 
glish courts,  shall  be  null  and  void." 

After  this  period,  till  the  year  1800,  several  acts  were  passed  in 
the  Irish  parliament  for  the  establishing  and  regulating  the  various 
departments  of  government  there,  as  in  a  separate  kingdom.  In 
that  year,  after  great  debate,  on  the  principle,  and  even  on  the 
moral  competence  of  the  parliament  of  Ireland  to  consent  to  such 
a  proceeding,  the  union  of  the  two  kingdoms  was  ratified  by  the 
acts  of  both  parliaments,  viz.  39,  40  Geo.  III.  c.  67.  of  the  British 
acts,  and  40  Geo.  III.  c.  38.  of  the  Irish  acts.  The  following  is  the 
substance  of  the  eight  articles  of  union. 

Art.  I.  That  the  kingdom^  of  Great  Britain  and  Ireland  shall, 
after  1st  January,  1801,  and  for  ever,  be  united  into  one  kingdom, 
by  the  name  of  The  United  Kingdom  of  Great  Britain  and  Ireland. 

Art.  II.  That  the  succession  to  the  crown  of  the  said  united 
kingdom  shall  continue  limited  and  settled  in  the  same  manner  as 
the  succession  to  the  crown  of  Great  Britain  and  Ireland  stands 
limited  and  settled  according  to  the  existing  laws,  and  to  the  term 
of  union  between  Great  Britain  and  Scotland. 

Art.  III.  That  the  said  united  kingdom  be  represented  in  one 
parliament. 

Art.  IV.  That  four  lords  spiritual  of  Ireland,  by  rotation  of 
sessions,  viz.  one  of  the  four  archbishops,  'and  three  of  the 
eighteen  bishops;  see  40  Geo.  III.  (I.)  c.  29.  §  1.  and  twenty-eight 
lords  temporal  of  Ireland,  elected  for  life,  subject  to  forfeiture  by 
attainder,  40  Geo.  III.  (I.J  c.  29.  §  4.  by  the  peers  of  Ireland,  shall 
sit  in  the  house  of  lords  of  the  parliament  of  the  united  kingdom; 
and  in  the  house  of  commons,  one  hundred  commoners,  two  for 
each  of  the  thirty-two  counties  in  Ireland;  two  for  Dublin;  two 
for  Cork;  one  for  Trinity  College,  Dublin;  and  one  for  each  of  the 
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thirty-one  most  considerable  cities,  towns,  and  boroughs,  viz. 
Waterford,  Limerick,  Belfast,  Drogheda,  Carrickfergus,  JYeivry, 
Kilkenny,  Londonderry,  Gahvay,  Clonmel,  Wexford,  Youghal,  Ban- 
donbridge,  Armagh,  Dundalk,  Kinsale,  Lisburn,  Sligo,  Catherlough, 
Ennis  Dungarvon,  Donvnpatrick,  Coleraine,  Mallow,  Athlone,  New 
Ross,  Tralee,  Cashel,  Dungannon,  Portarlington,  Enniskillen.  40 
Geo.  III.  (I.)  c.29.  §  2. 

That  the  Irish  act,  40  Geo.  III.  c.  29.  for  regulating  the  election 
of  the  said  lords  and  commons,  shall  be  part  of  the  treaty  of 
union,  and  incorporated  in  the  union  act.  \Which  it  accordingly  is.j 

Questions  respecting  the  rotation  or  election  of  the  peers,  shall 
be  determined  by  the  house  of  lords  of  the  united  kingdom. 

Irish  peers,  not  being  elected  to  sit  in  the  house  of  lords,  may 
be  elected  as  members  of  the  commons  house  for  any  place  in 
Great  Britain.  In  which  case  they  shall  be  considered  merely  as 
commoners. 

His  majesty  may  create  peers  of  Ireland  under  certain  restric- 
tions, viz.  whenever  three  such  peerages  of  Ireland  become  ex- 
tinct, one  new  peerage  may  be  created  ;  and  when  the  whole  of 
such  peerage  is  reduced  to  100,  then,  on  the  extinction  of  any 
peerage,  another  may  be  created  ;  so  that  the  peerage  of  Ireland 
may  be  kept  up  to  100,  over  and  above  such  peers  of  Ireland  as 
may  be  entitled  by  descent  or  creation  to  an  hereditary  seat  in  the 
house  of  lords  of  the  united  kingdom. 

Questions  touching  the  elections  of  commoners,  or  their  quali- 
fications, shall  be  decided  by  the  laws  of  Great  Britain. 

The  temporary  regulations  respecting  commoners  holding 
places  under  government,  were  superseded  by  41  Geo.  III.  c.  52. 
by  which  all  persons  disabled  from  sitting  in  the  British  parlia- 
ment are  declared  disabled  from  sitting  in  the  united  parliament 
as  members  for  Great  Britain,  and  so  for  Ireland.  See  this  Diet. 
tit.  Parliament  VI.  B.  2. 

As  to  the  privileges,  rights,  and  rank  of  the  Irish  spiritual  and 
temporal  peers  in  parliament,  see  this  Diet.  tit.  Parliament  III. 

Art.  V.  The  churches  of  England  and  Ireland  shall  be  united 
into  one  protestant  episcopal  church,  to  be  called  the  united  church 
of  England  and  Ireland,  according  to  the  doctrine,  worship,  dis- 
cipline, and  government  of  the  church  of  England.  The  church 
of  Scotland  to  remain  as  under  the  union  of  that  kingdom. 

Art,  VI.  The  subjects  of  Great  Britain  and  Ireland  shall  be 
entitled  to  the  same  privileges,  and  be  on  the  same  footing  as  to 
encouragements  and  bounties  on  the  like  articles,  the  growth,  pro- 
duce, or  manufacture  of  either  country  respectively,  and  gene- 
rally in  respect  of  trade  and  navigation  in  the  ports  and  places  in 
the  united  kingdom  and  its  dependencies;  and  in  all  foreign  treaties 
Irish  subjects  shall  be  put  on  the  same  footing  as  subjects  of  Great 
Britain.  ' 

All  prohibitions  and  bounties  on  the  export  of  articles,  the 
growth,  produce,  or  manufacture  of  either  country  to  the  other, 
shall  cease  and  determine. 

That  all  articles,  the  growth,  produce,  or  manufacture  of  either 
country,  (not  enumerated  and  subjected  by  the  act  to  specific  du- 
ties) shall  be  imported  into  each  country  from  the  other  free  of 
duty,  except  countervailing  duties.    See  post. 
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For  20  years  from  the  union  certain  manufactured  articles,  viz, 
apparel,  cabinet-ware,  pottery,  sadlery,  Sec.  are  subjected  to  a 
duty  of  10/.  fier  cent.  Salt,  hops,  coals,  calicoes  and  muslins,  &c. 
to  certain  duties  specified. 

Articles,  the  growth,  produce,  or  manufacture  of  either  coun- 
try, subject  to  internal  duty,  or  to  duty  on  the  materials  of  which 
they  are  composed,  are  made  subject,  by  certain  schedules  in  the 
■acts,  to  the  countervailing  duties  there  specified  ;  and  it  is  provided, 
that  all  articles  subject  to  such  internal  duty,  shall,  from  time  to 
time,  be  subjected  on  their  importation  into  each  country  respect- 
ively, for  the  other,  to  such  duty  as  shall  be  sufficient  to  counter- 
vail such  internal  duty  in  the  country  from  which  they  are  export- 
ed ;  and  that,  upon  the  export  of  the  like  articles  from  one  coun- 
try to  the  other,  a  drawback  shall  be  given  equal  in  amount  to  the 
countervailing  duty  payable  on  such  articles,  if  it  had  been  import- 
ed into  the  country  from  whence  it  is  exported. 

All  articles,  the  growth,  produce,  or  manufacture  of  either  coun- 
try, when  exported  through  the  other,  are  made  subject  to  the 
like  charges,  as  on  exportation  directly  from  their  own  country. 

All  duty  on  the  import  of  foreign  or  colonial  articles  into  either 
country,  shall,  on  their  export  to  the  other,  be  drawn  back,  or  if 
the  amount  of  duty  retained,  (if  any,)  placed  to  the  credit  of  the 
exporting  country,  so  long  as  the  expenditure  of  the  united  king' 
dom  shall  be  defrayed  by  proportional  contributions.  See  Article 
VII. 

Corn,  meal,  malt,  flour,  and  biscuit,  are  exempted  from  the 
operation  of  this  union  act ;  so  that  all  these,  except  malt,  were 
declared  free  between  Great  Britain  and  Ireland,  under  46  Geo. 
Til.  c.  97. 

Art.  VII.  The  charge  of  the  separate  national  debt  of  either 
country  before  the  union,  shall  continue  to  be  separately  defrayed 
by  the  respective  countries. 

For  20  years  preceding  the  union,  the  contribution  of  Great 
Britain  and  Ireland  towards  the  annual  expenditure  of  the  united 
kingdom,  shall  be  15  parts  for  Great  Britain,  and  two  parts  for 
Ireland.  , 

After  such  20  years,  the  future  expenditure  of  the  united  king- 
dom (except  the  interest  and  charges  of  their  separate  debts)  shall 
be  defrayed  according  to  a  proportion  to  be  settled  by  parliament, 
for  a  subsequent  period  of  not  more  than  twenty,  nor  less  than 
seven  years ;  and  so  from  time  to  time,  unless  the  parliament  of 
the  united  kingdom  shall  declare  that  the  expenditure  of  the  uni- 
ted kingdom  shall  be  defrayed  indiscriminately  by  equal  taxes  im- 
posed on  the  like  articles  in  both  countries. 

For  defraying  her  national  debt,  and  the  proportion  of  her  ex- 
penditure, the  revenue  of  Ireland  shall  constitute  a  consolidated 
fund. 

The  proportion  of  contribution  of  each  country  shall  be  raised 
by  *axes  in  each  country  respectively  ;  provided  that,  in  regulating- 
sue,  i  taxes,  no  article  in  Ireland  shall  be  made  liable  to  any  new 
duty,  so  as  to  make  the  amount  exceed  the  amount  of  duty  payable 
on  the  like  article  in  England. 

Any  surplus  of  Irish  revenue  shall  be  applied  to  local  purpose', 
in  Ireland. 

Vol.  III.  '      3  Y 
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All  future  loans  shall  be  considered  as  a  joint  debt  to  be  dis- 
charged by  each  country  in  their  respective  proportions,  unless 
particular  provisions  shall  be  made  in  any  particular  year. 

If  at  any  future  day  the  separate  debt  of  each  country  shall  have 
been  liquidated,  or  if  the  values  of  their  respective  debts  shall  be 
in  the  same  proportions  as  the  contributions,  (viz.  as  5-17ths  are  to 
2-17ths,)  or  within  100th  part  thereof;  and  if  the  parliament  shall 
think  that  the  respective  circumstances  of  the  two  countries  will 
admit  of  their  contributing  indiscriminately  by  equal  taxes,  the 
parliament  may  declare  that  all  future  expense,  and  all  joint  debts 
then  contracted,  shall  be  so  dispensed  indiscriminately  by  equal 
taxes  on  the  same  articles  in  each  country,  subject  to  any  requisite 
exemption  in  Ireland  or  Scotland. 

After  such  declaration,  the  contribution  of  England  and  Ireland 
respectively,  shall  cease  to  be  regulated  by  the  proportions  before 
mentioned  ;  but  the  charges  of  the  separate  debts  shall  be  defray* 
ed  separately  by  each  country. 

Sums  granted  by  the  Irish  parliament  for  encouraging  agricul- 
ture, manufactures,  charities,  &c.  in  Ireland,  shall  continue  to  be 
granted  for  twenty  years. 

Revenue  for  territorial  dependencies  shall  be  applied  to  expen- 
diture of  the  united  kingdom  in  the  foregoing  proportions/ 

Art.  VIII.  All  laws  in  force  at  the  time  of  the  union,  and  all 
courts,  civil  and  ecclesiastical,  within  the  respective  kingdoms, 
shall  remain  as  established  ;  subject  to  future  alterations  by  the 
united  parliament.  All  writs  of  error  and  appeals  (determinable 
in  the  house  of  lords  of  either  kingdom)  shall  be  decided  by  the 
house  of  lords  of  the  united  kingdom.  The  instance  court  of  ad- 
miralty in  Ireland  shall  continue,  with  appeals  to  the  delegates  in 
chancery  there.  All  laws  relating  to  the  provisions  enacted  for 
carrying  the  articles  of  union  into  effect  shall  be  repealed. 

Lord  Mountmorris,  in  his  History  of  the  Proceedings  of  the  Irish 
Parliament,  observes,  upon  the  statute  referred  to  by  Blackstone^ 
that  to  repeal  Poynings*  law  it  required  the  consent  of  the  greater 
number  of  the  lords  and  commons;  which,  if  it  meant  any  thing, 
must  signify  a  majority  not  of  those  who  happened  to  be  present, 
but  of  the  whole  number  summoned  to  parliament ;  and  the  requi- 
sition, in  that  sense,  was  strictly  complied  with  in  1782,  when 
Poynings'  law  was  repealed  by  the  Irish  act,  21,  22  Geo.  III.  c.  47. 
Hist.  vol.  \.p.  53. 

By  stat.  17  Edvj.  I.  c.  1.  no  pardon  for  the  death  of  a  person,  or 
for  felony,  shall  be  granted  by  the  justices  of  Ireland,  but  at  the 
king's  command,  and  under  his  seals. 

The  stat.  1  TV.  &  M.  c.  9.  enacted  and  declared,  "  that  the  pre- 
tended parliament  assembled  at  Dublin  was  an  unlawful  assembly, 
and  that  all  acts  done  by  them  are  void."  All  cities,  boroughs, 
Sec.  were  restored  by  this  statute  to  their  privileges,  and  the  pro- 
ceedings against  them  vacated,  and  all  protestants  restored  to  their 
possessions,  8cc.  By  stat.  3  TV.  &  M.  c.  2.  members  of  parlia- 
ment, officers  in  the  government,  ecclesiastical  persons,  lawyers, 
Sec.  in  Ireland,  are  to  take  the  oaths,  or  be  liable  to  forfeitures. 
But  see  tit.  Pafiist. 

Before  the  union,  it  was  held  that  a  man  might  be  sent  over  to 
Ireland  to  be  tried  for  a  crime  there  committed,  notwithstanding 
the  clause  in  the  habeas  corpus  act.    Fitzgib.  111.    And  the  jus- 
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iices  of  peace  in  England  might  commit  a  person  offending  against 
the  Irish  laws,  in  order  to  his  being  sent  thither.    Stra.  848. 

By  44  Geo.  III.  c.  92.  it  is  enacted,  "  th  it  where  persons,  against 
whom  warrants  have  been  issued  by  judges,  &c.  in  Ireland,  for 
any  crime  or  offence  against  the  laws  of  Ireland,  shall  "  escape, 
go  into,  reside,  or  be,"  in  England  or  Scotland;  or  where  any 
persons  against  whom  warrants  have  been  issued  in  England  or 
Scotland  for  any  offence  against  the  laws  of  England  and  Scotland 
respectively,  shall  escape,  &c.  into  Ireland,  any  justice  o£ 
peace  of  the  county  or  place,  whither  or  where  such  person  shall 
escape,  &c.  shall  endorse  the  warrant,  and  the  person  charged  may 
be  apprehended  in  the  place  where  such  warrant  is  so  endorsed, 
and  carried  into  England,  Scotland  or  Ireland,  as  the  case  may  re- 
quire, to  be  then  proceeded  against  according  to  law.  By  45  Geo. 
III.  c.  92.  if  the  offence  is  not  bailable,  the  original  warrant  shall 
be  so  endorsed ;  but  if  it  is  bailable,  the  party  shall  be  bailed  in 
the  place  where  he  is  apprehended,  by  duplicate  bonds,  one  to  be 
transmitted  to  the  proper  officer  of  the  place  where  the  warrant 
was  issued,  and  the  other  to  the  court  of  exchequer  in  the  county 
■where  the  party  is  bailed ;  and  the  penalty  may  be  levied  in  the 
county  where  the  bond  is  taken,  on  certificate  of  the  breach  there- 
of to  the  exchequer  there.  No  warrant  shall  be  endorsed  under 
these  acts,  unless  issued;  1.  Upon  an  indictment  or  information 
found  or  filed  in  England  or  Ireland;  or,  2.  Criminal  letters  under 
signet  of  the  court  of  justiciary  in  Scotland;  or,  3.  In  respect  of 
some  capital  crime  or  felony  mentioned  in  the  warrant. 

By  the  latter  acts,  subpoenas  in  criminal  prosecutions  may  be 
served  in  England  to  compel  appearance  in  Ireland,  and  so  vice 
versa. 

It  has  been  determined,  that  in  the  case  of  a  libel  written  in 
Ireland,  but  published  in  England,  (being  sent  thither  by  the  post 
by  the  writer,)  the  writer  residing  in  Ireland,  and  not  having  been 
in  England,  either  at  or  after  the  time  of  writing  the  libel,  is  sub- 
ject to  the  provision  of  the  act,  44  Geo.  III.  c.  92.  and  must  abide 
his  trial  in  England.    Rex  v.  Johnson. 

Irishmen  coming  to  live  in  England,  by  an  obsolete  statute, 
2  Hen.  VI.  c.  8.  were  to  give  security  for  their  good  behaviour. 

IRON,  Made  in  this  kingdom,  or  brought  into  England  and 
sold,  shall  not  be  exported,  on  pain  of  forfeiting  the  value  ;  and 
justices  assigned  by  the  king  have  power  to  inquire  of  such  as  sell 
iron  at  too  dear  a  price,  and  punish  them.  28  Edw.  III.  c.  5. 
None  shall  convert  to  coal,  or  other  fuel,  for  the  making  of  iron 
metal,  any  trees  of  such  a  size ;  or  within  a  certain  compass  of 
London,  under  penalties  by  statute  ;  nor  shall  any  new  iron  mills 
be  set  up  in  Sussex,  Surry,  or  Kent.  Stats.  1  Eliz.c.  15.  23  Eliz. 
c.  5.    27  Eliz.  c.  19.    See  tit.  Woods. 

By  stat.  4  Geo.  II.  c.  32.  to  steal,  or  sever  with  intent  to  steal, 
any  lead  or  iron  fixed  to  a  house,  or  in  any  court  or  garden  there- 
unto belonging,  is  made  felony,  liable  to  transportation  for  seven 
years.  See  tit.  Felony,  Larceny,  Robbery.  As  to  the  importing 
and  exporting  bar  iron,  see  tit.  JVavigation  Acts. 

IRONS,  To  secure  prisoners.  See  tit.  Gaol  and  Gaolers,  Trial, 
Indictment,  False  Imprisonment,  Arraignment,  &c.  and  4  Comm.  ^ 
22.  ad  Jin.  c.  25. 
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IRON  WIRE,  See  Wire. 

IRONY,  In  libels,  makes  them  as  properly  libels  as  what  is  ex* 
pressed  in  direct  terms.    Hob.  215.    See  tit.  Libel. 

IRREGULARITY,  irregularitas.~]  Disorder,  or  going  out  of 
rule.  In  the  canon  law,  it  is  used  for  an  impediment  to  the  taking 
holy  orders;  as  where  a  man  is  base  born,  notoriously  defamed  of 
any  crime,  maimed,  or  much  deformed  in  body,  &c.  In  common 
speech,  in  our  law,  it  means  a  transgressing  of  form  in  point  of 
practice,  &c. 

IRREPLEVIABLE,  or  IRREPLEVISABLE,  That  neither 
may  nor  ought  to  be  replevied,  or  delivered  on  sureties.  Stat.  13 
Edw.  1.  st.  l.  c.  2.  It  is  against  the  nature  of  a  distress  for  rent, 
to  be  irreplevisable.     1  Inst.  145.    See  tit.  Distress,  Replevin. 

ISELAND,  Composition  fish  to  be  taken  as  usual  of  subjects 
travelling  into  Iseland.  Stat.  5  Eliz  c.  5.  §  5.  Fishing  vessels  no 
to  proceed  on  their  voyage  to  Westmony  and  Iseland,  till  the  10th 
of  March  yearly.  15  Car.  II.  c.  16.  See  tit.  Fish,  Navigation 
Acts. 

ISH.  Is  the  term  of  ending  a  tack.    Scotch  Diet. 

ISINGLASS,  A  kind  of  fish  glue,  brought  from  Iseland,  used 
by  some  persons  in  the  adulterating  of  wine ;  but  for  that  prohi- 
bited by  stat.  12  Car.  II.  c.  25. 

ISLE,  insula^]  Land  enclosed  in,  and  environed  with  the  sea 
or  fresh  water.  There  are  several  islands  belonging  to  England; 
as  the  isles  of  Jersey  and  Guernsey,  Man,  &c.  See  tit.  Jersey,  Man. 

As  to  islands  arising  in  rivers,  or  the  sea,  see  tit.  Occupancy^ 
Plantations. 

ISLE  OF  ELY,  See  Ely, 

ISLE  OF  MAN,  See  Man. 

ISLE  OF  WIGHT,  See  Wight. 

ISLET,  A  small  island,  See  Met. 

ISSUABLE  PLEA,  See  Pleading  I.  4. 

ISSUABLE  TERMS.  Hilary  and  Trinity  terms  are  usually 
called  issuable  terms,  from  the  making  up  of  the  issues  therein. 
Though  for  causes  tried  in  Middlesex  and  London,  many  issues  are 
made  up  in  Easter  and  Michaebnas  terms.    See  tit.  Terms,  Judges. 

ISSUE,  exitus,  from  the  Fr.  issuer,  i.  e.  emanare7\  Hath  divers 
significations  in  law  ;  sometimes  it  is  taken  for  the  children  be- 
gotten between  a  man  and  his  wife  ;  sometimes  for  the  profits 
growing  from  amerciaments  and  fines ;  sometimes  for  the  profits 
of  lands  and  tenements  ;  but  it  generally  signifies  the  point  of 
matter,  issuing  out  of  the  allegations  and  pleas  of  the  plaintiff 
and  defendant  in  a  cause.     1  Inst.  126.    1 1  Rep.  10. 

Issues  is  the  term  applied  to  the  profits  on  land,  which  the  she- 
riff is  directed  to  take  by  a  writ  of  distringas,  in  order  to  compel 
the  appearance  of  a  party  in  court,  and  which,  by  the  common  law, 
he  forfeits  to  the  king,  if  he  does  not  appear.  Finch's  L  352* 
But  now,  by  stat.  10  Geo.  III.  c.  50.  the  issues  may  be  sold,  if 
the  court  shall  so  direct,  in  order  to  defray  the  reasonable  costs  of 
the  plaintiff.  See  tit.  Process,  Attachment,  Distringas,  Appearance, 
<jfc. 

As  to  issue,  in  the  sense  of  children  or  heirs,  see  tit.  Estate^ 
Limitation,  Executory  Devise,  Remainder,  Will,  l$c. 

When,  in  the  course  of  pleading,  the  parties  in  a  cause  come 
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to  a  point,  which  is  affirmed  on  one  side  and  denied  on  the  other, 
they  are  then  said  to  be  at  issue  ;  all  their  debates  being  at  last 
contracted  into  a  single  point,  which  must  be  determined  either 
in  favour  of  the  plaintiff  or  the  defendant.    3  Comm.  313. 

The  issues  concerning  causes  are  of  two  kinds :  upon  matter 
of  fact,  and  matter  of  law. 

An  issue  in  fact  is  where  the  plaintiff  and  defendant  have 
agreed  upon  a  point  to  be  tried  by  a  jury :  an  issue  in  law  is 
where  there  is  a  demurrer  to  a  declaration,  plea,  &c.  and  a  join- 
der in  a  demurrer,  which  is  to  be  determined  by  the  judges.  1 
Inst.  71,  72.    See  this  Diet.  tit.  Demurrer. 

As  to  issues  of  fact,  viz,  whether  the  fact  is  true  or  false,  which 
are  triable  by  the  jury,  they  are  either  general  or  special. 

General,  when  it  is  left  to  the  jury  to  try  whether  the  defend- 
ant hath  done  any  such  thing  as  the  plaintiff  lays  to  his  charge  ; 
as  when  he  pleads  not  guilty  to  a  trespass,  Sec.  non  assumpsit,  or 
that  he  made  no  promise  in  an  action  of  assumpsit.  JVot  guilty  is 
the  general  issue  in  all  criminal  cases. 

Special,  is  when  some  special  matter  or  material  point  alleged 
by  the  defendant  in  his  defence,  is  to  be  tried  ;  as  in  assault  and 
battery,  where  the  defendant  pleads  that  the  plaintiff  struck  first, 
Sec.    1  Inst,  126. 

There  is  also  a  general  issue,  wherein  the  defendant  may  give 
the  special  matter  in  evidence,  for  excuse  or  justification,  by  vir- 
tue of  several  statutes,  made  for  avoiding  prolixity  of  pleading ; 
and  upon  the  general  issue  in  such  cases,  the  defendant  may  give 
any  thing  in  evidence,  which  proves  the  plaintiff  hath  no  cause  of 
action.  1  Inst.  283.  Matter  amounting  to  the  general  issue,  and 
special  matter  of  justification,  have  been  joined  in  one  entire  plea, 
and  held  good.  3  Lev.  41.  And  where  there  is  an  issue  upon 
not  guilty,  and  there  are  other  issues  upon  justifications,  the  trial 
of  the  general  issue  of  not  guilty  is  but  matter  of  form,  and  the 
substance  is  upon  the  special  matter.  Cro.  Jac.  599.  But  the  ge- 
neral issue  is  pleaded  to  put  the  plaintiff  on  proof  of  the  fact. 

In  real  actions,  causes  grown  to  issue  are  tried  by  a  jury  of 
twelve  men  of  the  county  where  the  cause  of  action  arises ;  and 
in  criminal  cases,  issues  ought  to  be  tried  in  the  county  where  the 
offence  was  committed ;  but  this  hath  admitted  of  some  alteration 
by  statute.  3  Inst.  80.  135.  2  Rep.  93.  See  tit.  Indictment, 
Trial. 

The  place  ought  not  to  be  made  part  of  the  issue,  in  a  transi- 
tory action ;  it  is  not  material,  as  it  is  in  real  and  mixed  actions, 
Trin.  24  Car.  B.  R.  If  the  place  is  material,  and  make  a  part  of 
the  issue,  there  the  jury  cannot  find  the  fact  in  another  place,  be- 
cause, by  the  special  pleading,  the  point  in  issue  is  restrained  to 
a  certain  place  ;  but  upon  the  general  issue  pleaded,  the  jury 
may  find  all  local  things  in  another  county,  and  where  the  sub- 
stance of  the  issue  is  found,  it  is  good,  and  the  finding  more  may 
be  surplusage.  6  Rep.  46.  If  an  issue  is  of  two  matters  in  two 
counties,  trial  may  be  in  one  county,  by  stat.  21  Jac.  I.  c.  4.  for 
that  statute  extends  to  cases  where  the  matter  in  issue  arises  in 
two  counties,  and  the  trial  is  by  one  only,  as  well  as  where  the 
matter  in  issue  arises  in  two  places  in  one  county,  and  the  trial  is 
by  one,    2  Lev.  121.    Every  issue  is  to  be  joined  in  such  a  court 
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that  hath  power  to  try  it,  otherwise  the  issue  is  not  well  joined ; 
for  if  the  cause  cannot  be  tried,  the  issue  is  fruitless,  and  if  it  be 
tried,  the  trial  is  coram  non  judice.    2  Lill.  Abr.  84. 

Where  an  issue  is  not  joined,  there  cannot  be  a  good  trial,  nor 
ought  judgment  to  be  given.  2  JVels  Abr.  1042.  All  issues  are 
to  be  certain  and  single,  and  joined  upon  the  most  material  thing 
in  the  cause ;  that  all  the  matter  in  question  between  the  parties 
may  be  tried.  2  Lill.  85.  An  immaterial  issue  joined,  which  will 
not  bring  the  matter  in  question  to  be  tried,  is  not  helped  after 
verdict  by  the  statute  of  jeofails;  but  there  must  be  a  repleader; 
but  an  informal  issue  is  helped.    18  Car.  II.  B.  R. 

A  repleader  may  be  awarded  after  verdict,  for  the  badness  and 
incertainty  of  the  issue  :  and  a  judgment  may  be  reversed  in  error, 
being  on  an  immaterial  issue.  2  Lutw.  1608.  2  Lev.  194.  On  a 
joint  trespass  by  many  persons,  there  must  be  only  one  issue  in 
each  plea  joined  :  and  if  several  offences  are  alleged  against  the 
defendant,  he  ought  to  take  all  but  one  by  protestation,  and  offer 
an  issue  upon  that  one,  and  no  more.  Moor,  80.  But  in  action 
for  damages,  according  to  the  loss  which  the  plaintiff  hath  sustain- 
ed, every  part  ought  to  be  put  in  issue.  1  Saund.  269.  In  action 
upon  the  case  for  service  done  for  a  time  certain,  the  defendant 
ought  to  put  in  issue  all  the  time  alleged  in  the  declaration. 
Lutw.  1268.  And  upon  a  general  issue  in  waste,  the  plaintiff 
must  show  his  title.  Ibid.  1547.  Though  when  any  special  point 
is  in  issue,  the  plaintiff  is  not  obliged  to  set  forth  any  other 
matter.  Cro.  Eliz.  320.  If  there  are  several  things  in  a  declara- 
tion, upon  which  an  issue  may  be  joined,  and  it  is  joined  on  any  of 
them,  it  is  good ;  and  an  affirmative  and  an  implied  negative  will 
make  a  good  issue.    Sty.  151.  210. 

There  must  be  in  every  issue  an  affirmation  on  the  one  part,  as 
that  the  defendant  owes  such  a  debt,  Sec.  and  a  denial  on  the  other 
part,  as  that  he  oweth  not  the  debt,  Stc.  And  though  the  matter 
contradicts,  yet  there  must  be  a  negative  and  affirmative  of  it,  to 
make  a  right  issue.  1  Ventr.  213. 

An  issue  may  be  of  two  affirmatives.  1  Wils.  6.  A  negative 
should  be  as  full  as  the  affirmative,  or  it  is  no  negative  to  make 
an  issue  ;  as  if  a  defendant  pleads  a  grant  of  four  acres,  and  two  acres 
only  are  denied,  &c.  1  Roll.  Rep.  86.  It  has  been  held,  that  issue 
ought  not  to  be  joined  on  a  traverse  only,  without  answering  in  the 
affirmative,  &c.  2  And.  6.  102.  But  where  the  matter,  which  is 
the  gist  or  cause  of  the  action,  is  found,  it  has  been  adjudged 
good  after  verdict,  though  there  was  no  negative  and  affirmative 
to  make  the  issue  ;  as  where  in  debt  upon  bond  the  defendant 
pleads  payment,  and  concludes  to  the  country,  without  giving  the 
plaintiff  opportunity  to  deny  the  payment,  if  the  jury  in  such  case 
find  the  money  paid,  it  is  good  after  verdict.  Sid.  341. 

Where  there  are  two  issues  joined,  one  good  and  the  other  bad, 
if  entire  damages  are  given  upon  the  trial  on  both  issues,  it  will 
be  error ;  but  if  several  damages  are  found,  the  plaintiff  may  re- 
lease the  damages  on  the  bad  issue,  and  have  judgment  for  the 
rest.  2  Lill.  Abr.  87,  88.  See  tit.  Damages.  And  it  is  said,  judg- 
ment may  be  entered  as  to  one  part  of  the  issue;  and  a  nolle 
prosequi  to  another  part  of  the  same  issue,  where  it  may  be  divided^ 
Pasch.  23  Car.  B.  R.    Where  two  issues  are  joined,  and  a  vei> 
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<5ict  only  on  one  of  them,  it  is  a  mistrial,  and  the  judgment  may 
be  arrested,  and  a  venire  facias  de  novo  awarded  ;  if  error  brought} 
the  judgment  must  be  arrested.    Annaly,  246. 

There  may  be  a  plea  to  issue  to  part,  and  a  demurrer  to  part, 
which  have  no  dependence  on  each  other.  1  Sannd.  338.  Where 
the  declaration  of  the  plaintiff  is  good,  and  the  plea  of  the  defend- 
ant is  ill ;  if  the  plaintiff  in  his  replication  tender  an  issue  upon 
such  ill  plea,  and  a  trial  is  had,  and  it  is  found  for  the  plaintiff,  he 
shall  have  judgment.  Cro.  Car.  18.  And  generally,  when  a  plea 
is  bad,  that  the  plaintiff  might  have  demurred  upon  it,  and  he  doth 
not,  but  takes  issue,  and  it  is  found  for  the  defendant ;  this  is  aided 
by  the  statute  of  jeofails,  and  the  defendant  shall  have  judgment: 
so  likewise  where  the  replication  is  bad,  and  issue  is  taken  upon 
it,  and  found  for  the  plaintiff,  he  shall  have  judgment.  Cro.  Eliz. 
455.  Cro.  Jac.  312.  But  there  are  many  cases  where,  if  the  plea 
or  replication  is  bad  in  substance,  it  is  not  aided  by  the  statute  of 
jeofails.  See  tit.  Amendment. 

If  issue  be  taken  on  a  dilatory  plea,  &c.  and  found  against  the 
defendant,  final  and  peremptory  judgment  shall  be  given;  but  it 
is  otherwise  on  a  demurrer.  Raym.  118.  In  such  case  there 
must  be  a  respondeat  ouster.  A  good  issue  is  offered  to  the 
defendant,  he  ought  not  to  plead  over ;  and  if  he  plead  over,  the 
plaintiff  shall  have  judgment.  1  Saund.  318.  338.  If  he  does  not 
join  issue,  but  demurs,  it  is  the  same. 

When  issue  is  joined  between  the  parties,  it  cannot  be  afterwards 
waived,  if  it  be  a  good  issue,  without  consent  of  both  parties  :  but 
where  defendant  pleads  the  general  issue,  and  it  is  not  entered,  he 
may,  within  four  days  of  the  term,  waive  that  issue,  and  plead 
specially ;  and  when  the  defendant  pleads  in  abatement,  he  may  at 
any  time  after  waive  his  plea  of  special  matter,  and  plead  the 
general  issue,  unless  there  be  a  rule  made  for  him  to  plead  as  he 
will  stand  by  it.    3  Salk.  211. 

If  the  plaintiff  will  not  try  the  issue  after  joined,  in  such  time  as 
he  ought  by  the  course  of  the  court,  the  defendant  may  give  him 
a  rule  to  enter  it;  which  if  he  does  not,  he  shall  be  nonsuit,  &c. 
2  Lill.  84.  If  the  tender  of  the  issue  comes  on  the  part  of  the 
plaintiff,  the  form  of  it  is  ;  And  this  he  prays  may  be  inquired  bu 
the  record,  or  by  the  country;  and  when  on  the  part  of  the  defend- 
ant; And  of  this  he  puts  himself  upon  the  country;  and  the  plaint 
doth  the  like,  &c. 

What  is  here  stated  on  the  subject  of  issues  and  pleadings,  is 
but  unmethodical.  For  more  complete  and  useful  information,  see 
this  Diet.  tit.  Pleadings,  Practice,  and  the  various  titles  of  subjects 
on  which  points  of  pleading  arise. 

There  are  many  acts  of  parliament,  that  enable  the  defendant 
to  plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence. 

Issue,  feigned,  See  Feigned  Issue, 

Issues  on  Sheriffs,  Are  for  neglects  and  defaults,  by  amerce- 
ment  and  fine  to  the  king,  levied  out  of  the  issues  and  profits  of 
their  lands;  and  double  or  treble  issues  may  be  laid  on  a  sherifl 
for  not  returning  writs,  Sec.  But  they  may  be  taken  off  before 
estreated  into  the  exchequer,  by  rule  of  court,  on  good  reason 
shown.    2  Lill.  Abr.  89,  Issues  shall  be  levied  on  jurors,  for  nor 
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appearance  ;  though  on  reasonable  excuse,  proved  by  two  wit- 
nesses, the  justices  may  discharge  the  issues.  Stat.  35  Hen. 
VIII.  cafi.  6.    See  1  Keb.  475.  and  this  Diet.  tit.  Jury. 

ITINERANT,  itinerans.']  Travelling  or  taking  a  journey  :  and 
those  were  anciently  called  justices  itinerant,  who  were  sent  with 
commission  into  divers  counties  to  hear  causes. 

The  king's  courts  were  formerly  intinerant,  being  kept  in  the 
king's  palace,  and  removing  with  his  household.  The  common 
pleas  is  now  fixed  by  Magna  Charta;  but  though  the  court  of 
king's  bench  is  constantly  held  in  Westminster-Hall,  yet  there  is 
nothing  but  custom  to  fix  it  there5  as  it  is  supposed  to  be  before 
the  king,  and  if  actually  so,  must  be  itinerant.  See  tit.  Judges, 
Justices,  Common  Pleas,  King^s  Bench,  tfc. 

ITINERARY,  itinerarium.~]  A  commentary  concerning  things 
falling  out  in  journeys.    Law  Lat.  Diet. 

JUBILEE,  annus  jubilaus.']  The  most  solemn  time  of  festival 
at  Rome,  when  the  pope  gives  his  blessing  and  remission  of  sins. 
It  was  first  instituted  by  Boniface  VIII.  in  the  year  1300,  who 
granted  a  plenary  indulgence  and  remission  of  sins  to  all  who 
should  visit  the  churches  of  St.  Peter  and  St.  Paul  at  Rome  in 
that  year,  and  stay  there  fifteen  days;  and  this  he  ordered  to  be 
observed  once  in  every  hundred  years ;  which  Pope  Clement  VI. 
reduced  to  fifty  years,  anno  1350,  and  to  be  held  upon  the  day  of 
the  circumcision  of  our  Saviour  :  and  Urban  IV.  in  the  year  1389, 
ordained  it  to  be  kept  every  thirty-three  years,  that  being  the  age 
of  our  saviour;  after  which  Pope  Sixtus  VI.  reduced  it  to 
twenty-five  years.  In  imitation  of  the  grand  jubilee  of  Rome,  the 
Monks  of  Christ  Church  in  Canterbury,  every  fiftieth  year  invited 
a  great  concourse  of  people  to  come  thither,  and  visit  the  tomb  of 
Thomas  Becket.  And  King  Edw.  III.  in  the  fiftieth  year  of  his 
age,  which  was  1362,  caused  his  birth-day  to  be  observed  at  court, 
in  the  name  of  a  jubilee ;  giving  pardons,  privileges,  and  other 
civil  indulgences.  Jubil^us  signified  afterwards  a  man  one  hun- 
dred years  old,  and  likewise  a  possession  or  prescription  for  fifty 
years.    Du  Fresne.  J.  U.  D.  1  Comm.  393.    Canon  Law. 

JUDAISM,  judaismus.']  The  customs,  religion,  or  rites  of  the 
Jews:  also  the  income  heretofore  accruing  from  the  Jews  to  the 
king :  and  the  word  judaism  was  formerly  used  for  a  mortgage  ; 
and  sometimes  taken  for  usury.  Ex  Magno  Rot.  Pijia,  de  anno 
9  Ed.  II. 

Judaismus  is  also  taken  for  mansion  or  dwelling-place  of  the 
Jews  in  any  town.  And  it  sometimes  signifies  usury.  Mon.  1  torn, 
fi.  834. 

JUDGES,  judicesJ]  Chief  magistrates  in  the  law  to  try  civil 
and  criminal  causes,  and  punish  offences.  Of  these  in  England,  it 
is  commonly  said  that  there  are  twelve,  viz.  the  lord  chief  justices 
of  the  courts  of  king's  bench  and  common  pleas  ;  the  lord  chief 
baron  of  the  exchequer;  the  three  fiuisne  (i.  e.  younger,  or  rather 
inferior)  judges  of  the  two  former  courts  ;  and  the  three  puisne 
barons  of  the  latter ;  to  whom  may  be  added,  the  lord  chancellor, 
and  the  master  of  the  rolls. 

The  chief  justice  of  the  king's  bench  is'called  Ca/iitalis  Justiciarius 
Band  Regis  vet  ad placita  coram  rege  tenenda;  he  hath  the  title  of 
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lord,  whilst  he  enjoys  his  office;  and  is  styled  Capitalis  Justiciarius 
because  he  is  chief  of  the  rest :  and  for  this  reason  he  hath  usually 
the  title  of  Lord  Chief  Justice  of  England.  This  judge  was  anciently 
created  by  letters  patent  under  the  great  seal,  but  is  now  made 
by  writ,  in  a  very  short  form. 

The  ancient  dignity  of  this  supreme  magistrate  was  very  great ; 
he  had  the  prerogative  to  be  vicegerent  of  the  kingdom,  when  any 
of  our  kings  went  beyond  sea,  being  chosen  to  this  office  out  of  the 
greatest  of  the  nobility;  and  had  the  power  alone,  which  was 
afterwards  distributed  to  three  other  great  magistrates.;  that  is,  he 
had  the  power  of  the  chief  justice  of  the  common  pleas,  of  the  chief 
baron  of  the  exchequer,  and  the  master  of  the  court  of  wards;  and 
he  commonly  sat  in  the  king's  palace,  and  there  executed  that 
authority  which  was  formerly  performed  per  comitem  palatii,  in 
determining  differences  which  happened  between  the  barons  and 
other  great  persons  of  the  kingdom,  as  well  as  causes  criminal 
and  civil  between  other  men  ;  but  King  Richard  I.  first  diminished 
his  power  by  appointing  two  other  justices,  to  each  whereof  he 
assigned  a  distinct  jurisdiction,  viz.  to  one  the  North  parts  of 
England,  to  the  other  the  South;  and  in  the  reign  of  King 
Edward  I.  they  were  reduced  to  one  court,  with  a  further  abridg- 
ment of  their  authority,  both  as  to  the  dignity  of  their  persons  and 
extent  of  their  jurisdiction ;  for  no  more  were  chosen  out  of  the 
nobility,  as  anciently,  but  out  of  the  commons,  who  were  men  of 
integrity,  and  skilful  in  the  laws  of  the  land ;  whence,  it  is  said,  the 
study  of  the  law  dates  its  beginning.    Orig.  Jud. 

In  the  time  of  King  John,  and  other  of  our  ancient  kings,  it  often 
occurs  in  charters  of  privilege,  quod  non  ponatur  respondere,  nisi 
coram  nobis,  vel  capitali  justitid  nostra:  and  this  high  officer  hath, 
at  this  time,  a  very  extensive  power  and  jurisdiction  in  pleas  of 
the  crown,  and  is  particularly  entrusted,  not  only  with  the  pre- 
rogative of  the  king,  but  the  liberty  of  the  subject. 

The  chief  justice  of  the  common  pleas  hath  also  the  title  of  lord, 
whilst  he  is  in  office, 'and  is  called  dominus  justiciarius  communium 
filacitorum;  vel  dominus  justiciarius  de  banco;  who,  with  his  assist- 
ants, did  originally,  and  doth  yet,  hear  and  determine  common  pleas 
in  civil  causes,  as  distinguished  from  the  king's  pleas,  or  pleas  of 
the  crown.  Bract,  lib.  3.  The  chief  justices  are  installed  or  pla- 
ced on  the  bench  by  the  lord  chancellor;  and  the  other  judges  by 
the  lord  chancellor  and  the  lords  chief  justices. 

Besides  the  lords  chief  justices,  and  the  other  judges  of  the 
courts  at  Westminster,  there  are  many  other  justices  commission- 
ed by  the  king  to  execute  the  laws:  as  justices  of  assise,  of  the 
forest,  of  nisi  prius,  oyer  and  terminer,  justices  of  the  peace,  &c. 
See  those  several  titles. 

The  judges  of  the  court  of  K.  B.  are  sovereign  justices  of 
oyer  and  terminer,  gaol-delivery,  and  of  eyre;  conservators  of 
the  peace,  and'  sovereign  coroners  of  the  land.  4  Inst.  73.  9 
Co.  118.  b. 

The  salaries  of  the  judges  in  the  court  of  K.  B.  are,  the  chief 
5,500/.;  the  three  puisne  judges  2,400/.;  and  in  nearly  the  same 
proportion  in  the  other  courts.  See  stats.  32  Geo.  II.  c.  35.  19 
Geo.  III.  c.  65.    1  Geo.  III.  c.  23.  §  4. 

By  39  Geo.  III.  c.  110.  the  judges'  salaries  are  made  up  to  the 
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following  amount  in  the  whole,  viz.  master  of  the  rolls  and  chief 
baron  to  4,000/.  'Puisne  judges  and  barons  3,000/. 
^  Pensions  may  be  granted  by  his  majesty  to  the  judges  on  re- 
signation. To  the  lord  chancellor  4,000/.  Chief  justice  of  K.  B. 
3,>000/.  Master  of  the  rolls,  chief  justice  of  C.  P.  and  chief  baron 
2,500/.    Puisne  judges  2,000/.  Idem,  §  6,  7. 

Such  judges  (except  the  chancellor)  must  have  continued  in 
office  15  years,  unless  prevented  by  ill  health.  Idem,  §  7. 

By  39,  40  Geo.  III.  c.  55,  the  salaries  of  the  Scotch  judges  were 
increased  to  the  following  amount,  viz.  the  lord  president  of  the 
court  of  session  3,000/.  Lord  of  session  1,200/.  Lord  justice 
clerk  2,40®/.  Lords  of  session,  being  commissioners  of  justiciary, 
7,000/.    Lord  chief  baron  3,000/.    Puisne  barons  1,200/. 

In  Great  Britain  the  king  is  considered  as  the  fountain  of  jus- 
tice, and  general  conservator  of  the  peace  of  the  kingdom.  The 
original  power  of  judicature,  by  the  fundamental  principles  of  so- 
ciety, is  lodged  in  the  society  at  large  ;  but  as  it  would  be  imprac- 
ticable to  render  complete  justice  to  every  individual  by  the  peo- 
ple in  their  collective  capacity,  therefore,  every  nation  has  com- 
mitted that  power  to  certain  select  magistrates,  who,  with  more 
ease  and  expedition,  can  hear  and  determine  complaints  ;  and  in 
this  kingdom,  this  authority  has  immemorially  been  exercised  by 
the  king  or  his  substitutes.  He,  therefore,  has  alone  the  right  of 
erecting  courts  of  judicature  ;  for  though  the  constitution  of  the 
kingdom  hath  entrusted  him  with  the  whole  executive  power  of 
the  laws,  it  is  impossible,  as  well  as  improper,  that  he  should  per- 
sonally carry  into  execution  this  great  and  extensive  trust ;  it  is 
consequently  necessary,  that  courts  should  be  erected,  to  assist 
him  in  executing  this  power;  and  equally  necessary,  that,  if 
erected,  they  should  be  erected  by  his  authority.  And  hence  it 
is,  that  all  jurisdictions  of  courts  are  either  mediately  or  imme- 
diately derived  from  the  crown,  their  proceedings  run  generally  in 
the  king's  name,  they  pass  under  his  seal,  and  are  executed  by  his 
officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  before 
our  constitution  arrived  at  its  full  perfection,  our  kings,  in  person, 
often  heard  and  determined  causes  between  party  and  party.  But, 
at  present,  by  the  long  and  uniform  usage  of  many  ages,  our 
kings  have  delegated  their  whole  judicial  power  to  the  judges  of 
their  several  courts ;  which  are  the  grand  depositaries  of  the  fun- 
damental laws  of  the  kingdom,  and  have  gained  a  known  and 
stated  jurisdiction,  regulated  by  certain  and  established  rules, 
■which  the  crown  itself  cannot  alter,  but  by  act  of  parliament.  2 
Hawk.  P.  C.  c.  1.  §  3. 

In  order  to  maintain  both  the  dignity  and  independence  of  the 
judges  in  the  superior  courts,  it  is  enacted  by  the  stat.  13  Win.  III. 
c.  2.  that  their  commissions  shall  be  made  (not  as  formerly,  du- 
rante bene  /ilacito,  but)  guamdiu  se  bene  gesserint,  and  their  salaries 
ascertained  and  established ;  but  that  it  may  be  lawful  to  remove 
them  on  the  address  of  both  houses  of  parliament.  And  now  by 
the  noble  improvements  of  that  law  in  the  statute  of  1  Geo.  III. 
e.  23.  enacted  at  the  earnest  recommendation  of  the  present 
King  (George  III.)  himself  from  the  throne,  the  judges  are  con- 
tinued in  their  offices  during  their  good  behaviour,  notwithstand- 


JUDGES. 


547 


ing  any  demise  of  the  crown,  (which  was  formerly  held  imme- 
diately to  vacate  their  seats  ;)  and  their  full  salaries  are  absolutely 
secured  to  them  during  the  continuance  of  their  commissions,  by 
which  means  the  judges  are  rendered  completely  independent  of 
the  king,  his  ministers,  and  his  successors ;  his  majesty  having 
been  pleased  to  declare,  that  "  he  looked  upon  the  independence 
and  uprightness  of  the  judges,  as  essential  to  the  impartial  adminis- 
tration of  justice,  as  one  of  the  best  securities  of  the  rights  and 
liberties  of  his  subjects,  and  as  most  conducive  to  the  honour  of  the 
crown."  Comm.  Journ.  March  3,  1761.  See  Ld.  Raym.  747.  and 
stat.  1  Ann.  st.  1.  c.  8.  which  continued  the  commissions  of  the 
judges  for  six  months  after  the  demise  of  the  crown. 

In  criminal  proceedings,  or  prosecution  for  offences,  it  would 
be  a  still  higher  absurdity,  if  the  king,  personally,  sate  in  judg- 
ment ;  because,  in  regard  to  these,  he  appears  in  another  capacity, 
that  of  prosecutor.  All  offences  are  either  against  the  king's 
peace,  or  his  crown  and  dignity;  and  are  so  laid  in  every  indict- 
ment. For  though  in  their  consequences  they  generally  seem 
(except  in  the  case  of  treason,  and  a  very  few  others)  to  be  rather 
offences  against  the  kingdom  than  against  the  king,  yet,  as  the  pub- 
lic, which  is  an  invisible  body,  has  delegated  all  its  power  and 
rights,  with  regard  to  the  execution  of  the  laws,  to  one  visible 
magistrate,  all  affronts  to  that  power,  and  breaches  of  those  rights, 
are  immediately  offences  against  him,  to  whom  they  are  so  dele- 
gated by  the  public.  He  is,  therefore,  the  proper  person  to  pro- 
secute for  all  public  offences  and  breaches  of  the  peace,  being  the 
person  injured  in  the  eye  of  the  law.  And  hence  also  arises  the 
most  mild  and  equitable  branch  of  the  prerogative,  one  of  the  most 
distinguishing  features  in  a  monarchy,  that  of  pardoning  offences  ; 
for  it  is  reasonable  that  he  only  who  is  injured  should  have  the 
power  of  forgiving. 

In  this  distinct  and  separate  existence  of  the  judicial  power  in 
a  peculiar  body  of  men,  nominated  indeed,  but  not  removable  at 
pleasure  by  the  crown,  consists  one  main  preservative  of  the  pub- 
lic liberty  ;  which  cannot  subsist  long  in  any  state,  unless  the  ad- 
ministration of  common  justice  be,  in  some  degree,  separated  both 
from  the  legislative,  and  also  from  the  executive  power.  Were  it 
joined  with  the  legislative,  the  life,  liberty  and  property  of  the 
subject  would  be  in  the  hands  of  arbitrary  judges,  whose  decisions 
would  be  then  regulated  only  by  their  own  opinions,  and  not  by 
any  fundamental  principles  of  law ;  which,  though  legislators  may 
depart  from,  yet  judges  are  bound  to  observe.  Were  it  joined 
with  the  executive,  this  union  might  soon  be  an  overbalance  for 
the  legislative.  For  which  reason,  by  stat.  16  Car.  I.  c.  10.  which 
abolished  the  court  of  star-chamber,  effectual  care  is  taken  to  re- 
move all  judicial  power  out  of  the  hands  of  the  king's  privy  coun- 
cil.   See  1  Comm.  266—269.  c.  7. 

The  personal  safety  of  the  judges,  and  the  respect  due  to  them, 
being  also  of  essential  consequence  towards  the  preservation  of 
their  independence  and  integrity,  which  is  no  less  in  danger  from 
the  ardor  civium  jirava  jubentium,  than  from  the  vultus  instantis 
tyranni;  many  provisions  have  been  made  by  law  to  restrain  and1 
punish  affronts  and  injuries,  to  them  personally,  and  to  the  courts 
of  justice,  over  which  they  preside, 
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One  species  of  treason  under  stat.  25  Edw.  III.  c.  2.  (see  tit. 
Treason?)  is, u  if  a  man  slay  the  chancellor,  treasurer,  or  the  king's 
justices  of  the  one  bench  or  the  other,  justices  in  eyre,  or  justices 
of  assise,  and  all  other  justices  assigned  to  hear  and  determine,  be- 
ing in  their  places  doing  their  offices."  But  this  statute  extends 
only  to  tlie  actually  killing  of  them,  and  not  to  wounding  or  at- 
tempting to  kill  them.  It  extends  also  only  to  the  officers  therein 
specified;  and,  therefore,  the  barons  of  the  exchequer  as  such,  are 
not  within  the  protection  of  this  act.  I  Hale's  P.  C.  231.  But  the 
lord  keeper,  or  commissioners  of  the  great  seal,  now  seem  to  be 
within  it,  by  virtue  of  the  stats.  5  Eliz.  c.  18.  1  W.  is?  M.  c.  21. 
4  Comm.  84. 

Strikiiig  in  the  king's  superior  courts  of  justice  in  Westminster- 
Hall,  or  at  the  assises.    See  this  Diet.  tit.  Misprision. 

As  the  judges  are  thus  guarded  against  influence  or  injury,  to 
enable  them  to  do  justice  to  the  people,  so  are  they  protected  in 
the  upright  discharge  of  their  duty,  by  being  indemnified  from 
answering  for  the  consequence  of  the  judgments  given  by  them. 

The  judges  of  courts  of  record  are  freed  from  all  prosecutions 
whatsoever,  except  in  parliament,  where  they  may  be  punished 
for  any  thing  done  by  them  in  such  courts  as  judges ;  this  is  to 
support  their  dignity  and  authority,  and  draw  veneration  to  their 
persons,  and  submission  to  their  judgments ;  but  if  a  judge  will 
so  far  forget  the  dignity  and  honour  of  his  post,  as  to  turn  soli- 
citor in  a  cause  which  he  is  to  judge,  and  privately  and  extrajudi- 
cially tamper  with  witnesses,  or  labour  jurors,  he  may  be  dealt 
with  according  to  the  same  capacity  to  which  he  so  basely  degrades 
himself.    12  Rep.  24.     Vaugh.  138.    Staundf.  P.  C.  173. 

Judges  are  not  in  any  way  punishable  for  a  mere  error  of  judg- 
ment :  and  no  action  will  lie  against  a  judge  for  an  erroneous 
judgment;  or  for  a  wrongful  imprisonment,  Sec.  2  Hawk.  P.  C. 
cy\.  §  17.     1  Mod.  148. 

But  it  is  said,  that  where  judges  are  limited  to  the  subject  mat° 
ter  of  their  jurisdiction,  and  they  exceed  the  limits  of  their  juris- 
diction, action  lies  against  them  ;  per  Powel,  J.  3  Lutw.  1565.  cites 
Hard.  480. 

A  judge  is  not  answerable  to  the  king,  or  the  party,  for  mis- 
takes or  errors  of  his  judgment,  in  a  matter  of  which  he  has  ju- 
risdiction.   1  Salk.  397. 

If  an  action  be  brought  against  a  judge  of  record,  for  an  act 
done  in  his  judicial  capacity,  he  may  plead  that  he  did  it  as  judge 
of  record,  and  that  will  be  a  sufficient  justification.  And  so  may 
a  judge  of  a  court  in  a  foreign  country,  under  the  dominion  of  the 
crown.  Mostyn  v.  Fabrigas,  Cowfi.  172.  See  this  Diet.  tit.  Action, 
Courts  Martial,  Navy,  &c. 

With  respect  to  the  general  conduct  of  the  judges,  the  follow- 
ing observations  are  worthy  attention  : 

A  judge  at  his  creation  takes  an  oath,  that  he  will  serve  the 
king,  and  indifferently  administer  justice  to  all  men,  without  respect 
of  persons,  take  no  bribe,  give  no  counsel  where  he  is  a  party,  nor 
deny  right  to  any,  though  the  king,  or  any  other,  by  letters,  or  by 
express  words,  command  the  contrary,  ifc.  and  in  default  of  duly, 
to  be  answerable  to  the  king  in  body,  land  and  goods.  Stat.  18  Edw. 
III.  st.  4.    See  also,  stat.  20  Edw.  III.  c.  1,2. 

Judex  est  lex  loquens^  and  ought  to  judge  by  law,  and  not  by 
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examples;  by  Glanville  a  judge  is  called  justitia  in  abstractor  be- 
cause he  should  be,  as  it  were,  justice  itself.  Co.  Litt.  71.  7  Reji.  4. 
And  all  the  commissions  of  judges  are  bounded  with  this  limita- 
tion, facturi  quod  ad  justitiam  pertinet  secundum  legem  et  consuetu- 
dinem  anglia. 

The  judges  are  to  give  judgment  according  to  law,  and  what 
is  alleged  and  proved;  and  they  have  a  private  knowledge,  and  a 
judicial  knowledge,  though  they  cannot  judge  of  their  own  private 
knowledge,  but  may  use  their  discretion  ;  but  where  a  judge  has 
a  judicial  knowledge,  he  may  and  ought  to  give  judgment  accord- 
ing to  it.  King  Henry  IV.  demanded  of  Judge  Gascoigne,  if  he 
saw  one  in  his  presence  kill  A.  B.  and  another  person,  who  was 
not  culpable,  should  be  indicted  of  this,  and  found  guilty  before 
him,  what  he  would  do  in  this  case  ;  to  which  he  answered,  that 
he  ought  to  respite  the  judgment  against  him,  and  relate  the  mat- 
ter to  the  king,  in  order  to  procure  him  a  pardon  ;  for  there  he 
cannot  acquit  him,  and  give  judgment  according  to  his  private 
knowledge.    Ploivd.  82. 

The  king  in  all  cases  doth  judge  by  his  judges ;  who  ought  to 
be  of  counsel  with  prisoners  :  and  if  they  are  doubtful  or  mistaken, 
in  matter  of  law,  a  stander-by  may  be  allowed  to  inform  the  court, 
as  amicus  curia.  2  Inst.  178.  Our  judges  are  to  execute  their 
offices  in  proper  person  and  cannot  act  by  deputy,  or  transfer  their 
power  to  others  ;  as  the  judges  of  ecclesiastical  courts  may.  1  Roll. 
Abr.  382.  Bro.  Judges,  11.  Yet  where  there  are  divers  judges 
of  a  court  of  record,  the  act  of  any  one  of  them  is  effectual ;  espe- 
cially if  their  commissions  do  not  expressly  require  more.  2  Hawk. 
P.  C.  c.  1.  Though  what  a  majority  rules  when  present,  is  the 
act  of  the  court.  If  on  a  demurrer  or  special  verdict,  the  judges 
are  divided  in  opinion,  two  against  two,  the  cause  must  be  ad- 
journed into  the  exchequer-chamber.  3  Mod.  156.  And  a  rule  is  to 
be  made  for  this  purpose,  and  the  record  certified,  &c.  5  Mod.  335. 
In  fines  levied,  all  the  judges  of  C.  B.  ought  to  be  particularly 
named  ;  but  writs  of  certiorari  to  remove  records  out  of  that  court, 
&c.  are  directed  to  the  chief  justice,  without  naming  his  compa- 
nions.    1  Hen.  VII.  27.    Jenk.  Cent.  167. 

When  a  record  is  before  the  judges,  they  ought  ex  officio  to 
try  it :  and  they  are  to  take  notice  of  statutes,  and  of  the  terms, 
Sec.  Jenk.  Cent.  215.  298.  No  judge  is  compellable  to  deliver  his 
opinion  before  hand,  in  relation  to  any  question  which  may  after 
come  judicially  before  him.  3  Inst.  29.  Judges  of  the  common 
law  have  no  ordinary  jurisdiction  to  examine  witnesses  at  their 
chambers ;  though  by  consent  of  parties,  and  rule  of  court,  they 
may  on  interrogatories ;  and  some  things  done  by  judges  at  their 
chambers,  in  order  to  proceedings  in  court,  are  accounted  as  done 
by  the  court. 

A  judge  shall  not  be  generally  excepted  against,  or  challenged  ; 
or  have  any  action  brought  against  him,  for  what  he  does  as  judge. 
1  Inst.  294.    2  Inst.  422. 

A  judge  ought  not  to  judge  in  his  own  cause,  or  in  pleas  where 
he  is  party.  8  Rep.  118.  If  a  fine  be  levied  to  a  justice  of  bank, 
he  cannot  take  the  conusance ;  for  he  cannot  be  his  own  judge. 
8  Hen.  VI.  21.  Bro.  Patents,  pi.  15.  cites  S.  C.  per  Martin.  If  a 
fine  be  levied  by,  or  to  a  justice  in  bank,  his  name  shall  not  be  in 
the  fine,    1 1  Hen.  VI.  49.  b.    So  if  a  justice  in  bank  be  sued  in 
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bank,  he  cannot  record  it,  it  shall  be  recorded  by  the  other  jus- 
tices. Ibid,  If  the  chief  justice  of  bank  be  to  sue  a  writ  there, 
the  writ  shall  not  be  in  his  name,  but  in  the  name  of  the  secondary. 
S  Hen.  VI.  19.  b. 

None  may  judge  in  his  own  cause,  for  it  is  a  manifest  contra- 
diction that  a  man  can  be  agent  and  patient  in  the  same  thing,  and 
what  Lord  Coke  says  in  Dr.  Bonkam's  case  is  far  from  any  ex- 
travagancy ;  for  it  is  a  very  reasonable  and  true  saying,  that  if  an 
act  of  parliament  should  ordain,  that  the  same  person  should  be 
party  and  judge,  or,  which  is  the  same  thing,  judge  in  his  own 
cause,  it  would  be  a  void  act  of  parliament ;  per  Holt,  Ch.  J.  12 
Mod.  687.    Bridgm.  11,  12. 

Judgment  given  by  a  judge,  who  is  party  in  the  suit  with  an- 
other, and  so  entered  of  record,  is  error,  although  several  other 
judges  sit  there,  and  give  judgment  for  the  judge  who  is  party. 
Jenk.  90./;/.  74. 

Where  a  judge  has  an  interest,  neither  he  nor  his  deputy  can 
determine  a  cause,  or  sit  in  court ;  and  if  he  does,  a  prohibition 
lies.    Hard.  503. 

Judges  are  punishable,  however,  for  wilful  offences  against  the 
duty  of  their  situation ;  instances  of  which  happily  live  only  in  re- 
membrance ;  and  as  to  which,  the  following  short  extracts  and  re- 
ferences may  be  sufficient : 

Among  the  laws  of  King  Edgar  is  this,  viz.  Judex  qui  injustu'm 
judicium  judicabit  alicui,  det  Regi  CXXs.  nisi  jurare  audeat,  quod 
rectius  judicare  nescivit.  Decern  Scrifitores  Anglicani,  872.  /.  3. 
The  same  among  the  laws  of  Canute,  ibid.  924.  /.  2.  adds,  that 
et  dignitatem  sua  legalitatis  semfier  amittat,  si  non  earn  redimat 
erga  Rcgem,  sicut  ei  p,ermittetur.  In  Danelaga  Lahstithes  reus  sit; 
si  non  juret,  quod  melius  nescivit.     Chronicon  Johannis  Bromton. 

There  are  ancient  precedents  of  judges,  who  were  fined  when 
they  transgressed  the  laws,  though  commanded  by  warrants  from 
the  king;  and  it  is  said,  that  Earl  Tyjitoft,  who  was  a  chancellor, 
was  beheaded,  for  acting  upon  the  king's  warrant  against  law. 
Burners  Rich.  II.  //.  38. 

Bribery  in  judges  is  punishable  by  loss  of  office,  fine,  and  im- 
prisonment ;  and  by  the  common  law,  bribery  of  judges  in  relation 
to  a  cause  depending  before  them,  has  been  punished  as  treason. 
1  Leon.  295.  Cro.  Jac.  65.  1  Hawk.  P.  C.  See  tit.  Bribery.^  A 
judge  ignorantly  condemns  a  man  to  death  for  felony,  when  it  is 
not  felony;  for  this  offence,  the  judge  shall  be  fined  and  impri- 
soned, and  lose  his  office.  Jenk.  Cent.  162.  If  a  judge  who  hath 
no  jurisdiction  of  the  cause,  give  judgment  of  death  and  award 
execution,  which  is  executed,  such  judge  is  guilty  of  felony  ;  and 
also  the  officer  who  executes  the  sentence.  H.  P.  C.  35.  10  Rep.. 
76.  And  if  justices  of  peace,  on  indictment  of  trespass,  arraign 
a  man  of  felony,  and  judge  him  to  death,  and  he  is  executed,  it  is 
felony  in  them.    H.  P.  C.  35.    Halt.  c.  98. 

A  justice  cannot  rase  a  record,  nor  embezzle  it,  nor  file  an  in- 
dictment which  is  not  found,  nor  give  judgment  of  death  where 
the  law  does  not  give  it;  if  he  does;  it  is  misprision,  he  shall  lose 
his  office,  and  make  fine  for  misprision  ;  but  it  is  not  felony.  Bro. 
Judges,  jil.  33.  cites  2  R.  3.  9. 

-   By  41  Geo.  III.  (U.  K.)  c.  105.  judges  of  Scotland  or  Ireland,  to. 
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whom  bills  respecting  lands  may  be  referred  by  the  house  of  lords, 
are  empowered  to  examine  witnesses  on  oath,  as  if  sworn  at  the 
bar  of  that  house. 

See  further,  14  Vin.  Abr.  tit.  Judges,  and  this  Diet.  tit.  Justices. 

JUDGER.  In  Cheshire,  to  be  judger  of  a  town,  is  to  serve  on 
the  jury  there.    Leicester's  Hist.  Antiq.  302. 


JUDGMENT,  Judicium,  quasi,  juris  dictum. 

The  sentence  of  the  law,  pronounced  by  the  court,  upon  the 
.matter  contained  in  the  record.    3  Comm.  395.  c.  24. 

I.  Of  the  various  Kinds  of  Judgments  in  Civil  Cases. 
II.  Points  of  Practice  relating  thereto. 
III.  Of  Arrest  of  Judgment. 

I.  Judgments  are  of  four  sorts;  1.  Where  the  facts  are  con- 
fessed by  the  parties,  and  the  law  determined  by  the  court ;  as  in 
case  of  judgment  upon  a  demurrer;  2.  Where  the  law  is  admitted 
by  the  parties,  and  the  facts  disputed  ;  as  in  case  of  judgment  upon 
a  verdict;  3.  Where  both  the  fact  and  the  law  arising  thereon  are 
admitted  by  the  defendant;  which  is  the  case  of  judgments  by 
confession  or  default;  or,  4.  Where  the  plaintiff  is  convinced, 
that  fact,  or  law,  or  both,  are  insufficient  to  support  his  action, 
and  therefore  abandons  or  withdraws  his  prosecution  ;  which  is  the 
case  in  judgments  upon  a  nonsuit  or  retraxit. ,  3  Comm.  396.  c.  24. 

The  judgment,  though  pronounced  or  awarded  by  the  judges, 
is  not  their  determination  or  sentence,  but  the  determination  and 
sentence  of  the  law.  It  is  the  conclusion  that  naturally  and  regu- 
larly follows  from  the  premises  of  law  and  fact,  which  stand  thus  : 
against  him  who  hath  rode  over  my  corn,  I  may  recover  damages 
by  law ;  now  A.  hath  rode  over  my  corn  ;  therefore,  I  shall  recover 
damages  against  A.  If  the  major  proposition  be  denied,  this  is  a 
demurrer  in  law :  if  the  minor,  it  is  then  an  issue  of  fact ;  but  if 
both  be  confessed  (or  determined)  to  be  right,  the  conclusion  or 
judgment  of  the  court  cannot  but  follow.  Which  judgment  or 
conclusion  depends  not  therefore  on  the  arbitrary  caprice  of  the 
judge,  but  on  the  settled  and  invariable  principles  of  justice.  The 
judgment,  in  short,  is  the  remedy  prescribed  by  law  for  the  re- 
dress of  injuries ;  and  the  suit  or  action  is  the  vehicle  or  means 
of  administering  it.  What  that  remedy  may  be,  is  indeed  the 
result  of  deliberation  and  study  to  point  out ;  and,  therefore,  the 
style  of  the  judgment  is,  not  that  it  is  decreed  or  resolved  by  the 
court,  for  then  the  judgment  might  appear  to  be  their  own  ;  but, 
U  it  is  considered,"  consideratum  est  per  curiam,  that  the  plaintiff 
do  recover  his  damages,  his  debt,  his  possession,  and  the  like  ; 
which  implies,  that  the  judgment  is  none  of  their  own,  but  the  act 
of  law,  pronounced  and  declared  by  the  court  after  due  delibera- 
tion and  inquiry.    1  Inst.  39. 

All  these  species  of  judgments  are  either  interlocutory  or  final. 
Interlocutory  judgments  are  such  as  are  given  in  the  middle  of  a 
cause,  upon  some  plea,  proceeding,  or  default,  which  is  only  in- 
termediate, and  does  not  finally  determine  or  complete  the  suit, 
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Of  this  nature  are  all  judgments  for  the  plaintiff  upon  pleas  in 
abatement  of  the  suit  or  action ;  in  which  it  is  considered  by  the 
court,  that  the  defendant  do  answer  over,  respondeat  ouster;  that 
is,  put  in  a  more  substantial  plea.  2  Saund.  30.  It  is  easy  to  ob- 
serve, that  the  judgment  here  given  is  not  final,  but  merely  inter- 
locutory ;  for  there  are  afterwards  farther  proceedings  to  be  had, 
when  the  defendant  hath  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of,  are 
those  incomplete  judgments,  whereby  the  right  of  the  plaintiff  is 
indeed  established,  but  the  quantum  of  damages  sustained  by  him 
is  not  ascertained ;  which  is  a  matter  that  cannot  be  done  without 
the  intervention  of  a  jury.  This  can  only  happen  where  the 
plaintiff  recovers;  for  when  judgment  is  given  for  the  defendant, 
it  is  always  complete  as  well  as  final.  This  sort  of  interlocutory 
judgment  happens  in  the  first  place,  where  the  defendant  suffers 
judgment  to  go  against  him  by  default,  or  nihil  dicit;  as  if  he  puts 
in  no  plea  at  all  to  the  plaintiff's  declaration:  by  confession,  or 
cognovit  actionem,  where  he  acknowledges  the  plaintiff's  demand 
to  be  just:  or  by  non  sum  informatus,  when  the  defendant's  attor- 
ney declares  he  has  no  instructions  to  say  any  thing  in  answer  to 
the  plaintiff,  or  in  defence  of  his  client;  which  is  a  species  of 
judgment  by  default. 

If  these,  or  any  of  them,  happen  in  actions  where  the  specific 
thing  sued  for  is  recovered,  as  in  action  of  debt  for  a  sum  certain, 
the  judgment  is  absolutely  complete.  And  therefore  it  is  very 
usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor 
to  execute  a  warrant  of  attorney  to  some  attorney  named  by  the 
creditor,  empowering  him  to  confess  a  judgment  by  either  of  the 
ways  just  now  mentioned,  (by  nihil  dicit,  cognovit  actionem,  or  non 
sum  mformatus,)  in  an  action  of  debt  to  be  brought  by  the  creditor 
against  the  debtor  for  the  specific  sum  due  ;  which  judgment, 
when  confessed,  is  absolutely  complete  and  binding ;  provided  the 
same  (as  is  also  required  in  all  other  judgments)  be  regularly 
docketed  ;  that  is,  abstracted  and  entered  in  a  book,  according  to 
the  directions  of  stat.  4  Sc  5  W.  &  M.  c.  20.  by  which  it  is  pro- 
vided, that  no  judgment  shall  affect  purchasers  of  lands, and  mort- 
gagees, till  docketed,  nor  have  any  preference  against  heirs,  ex- 
ecutors, Sec.  in  the  administration  of  estates.  See  post,  Judgments 
acknowledged  for  Debts. 

But,  where  damages  are  to  be  recovered,  a  jury  must  be  called 
in  to  assess  them  ;  unless  the  defendant,  to  save  charges,  will  con- 
fess the  whole  damages  laid  in  the  declaration  ;  otherwise  the 
entry  of  the  judgment  is,  "  that  the  plaintiff  ought  to  recover  his 
damages,  (indefinitely,)  but  because  the  court  know  not  what  da- 
mages the  said  plaintiff  hath  sustained,  therefore  the  sheriff  is 
commanded,  that  by  the  oaths  of  twelve  honest  and  lawful  men, 
he  inquire  into  the  said  damages,  and  return  such  inquisition  into 
court."  This  process  is  called  a  writ  of  inquiry;  in  the  execution 
of  which  the  sheriff  sits  as  a  judge,  and  tries  by  a  jury,  subject  to 
nearly  the  same  law  and  conditions  as  the  trial  by  jury  at  nisi 
jirius,  what  damages  the  plaintiff  hath  really  sustained  ;  and  when 
their  verdict  is  given,  which  must  assess  some  damages,  the  she- 
riff returns  the  inquisition,  which  is  entered  upon  the  roll  in  man- 
ner of  a  fiostea,  and  thereupon  it  is  considered,  that  the  plaintiff 
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<k>  recover  the  exact  sum  of  the  damages  so  assessed.  In  like 
manner,  when  a  demurrer  is  determined  for  the  plaintiff  upon  an 
action  wherein  damages  are  recovered,  the  judgment  is  also  in- 
complete without  the  aid  of  a  writ  of  inquiry. 

It  was  said  by  Wilmot,  C.  J.  that  a  writ  of  inquiry  is  an  inquest 
of  office  to  inform  the  conscience  of  the  court ;  who,  if  they  please, 
may  themselves  assess  the  damages.  3  Wils.  62.  Hence,  a  prac- 
tice is  now  established  in  the  courts  of  A''.  B.  and  C.  P.  in  actions 
where  judgment  is  recovered  by  default,  upon  a  bill  of  exchange^ 
or  promissory  note,  to  refer  it  to  the  master  or  prothonotary,  to  as- 
certain what  is  due  for  principal,  interest  and  costs,  whose  report 
supersedes  the  necessity  of  a  writ  of  inquiry.  4  T.  R.  275.  H. 
Black.  Re/i.  541.  In  cases  of  difficulty  and  importance*  the  court 
will  give  leave  to  have  the  writ  of  inquiry  executed  before  a 
judge,  at  sittings  or  nisi  prius;  and  then  the  judge  acts  only  as  an 
assistant  to  the  sheriff.  The  number  of  the  jurors  sworn  upon 
this  inquest  need  not  be  confined  to  twelve ;  for  when  a  writ  of 
inquiry  was  executed  at  the  bar  of  the  court  of  K.  B.  in  an  action 
aiscand.  mag.  brought  by  the  Duke  of  York  (afterwards  James  II.) 
against  Titus  Oates,  who  had  called  him  a  traitor ;  fifteen  were 
sworn  upon  the  jury,  and  gave  all  the  damages  laid  in  the  declara- 
tion, viz.  100,000/.  In  that  case,  the  sheriffs  of  Middlesex  sate  in 
court  covered,  at  the  table  below  the  judges.  3  St.  Tr.  987.  See 
further,  Writ,  of  Enquiry. 

Final  judgments  are  such  as  at  once  put  an  end  to  the  action, 
by  declaring,  that  the  plaintiff  has  either  entitled  himself,  or  has 
not,  to  recover  the  remedy  he  sues  for.  In  which  case,  if  the 
judgment  be  for  the  plaintiff,  it  is  also  considered,  that  the  de- 
fendant be  either  amerced,  for  his  wilful  delay  of  justice,  in  not 
im-nediately  obeying  the  king's  writ,  by  rendering  the  plaintiff 
his  clue,  8  Refi.  40.  61.  or  be  taken,  capiatur,  till  he  pays  a  fine  to 
the  king  for  the  public  misdemeanor,  which  is  coupled  with  the 
private  injury,  in  all  cases  of  force  ;  (8  Reji.  59.  1  i  Rep.  43.  5  Mod. 
285.)  of  falshood,  in  denying  his  own  deed;  (Fitz.  N.  B.  121.  1 
Inst.  J31.  8  Rep.  60.  1  Roll.  Ab r.  2 19.  Lill.Entr.S79.  C.B.Hih 
4  Ann.  Rot.  430.)  or  unjustly  claiming  property  in  replevin;  or  of 
contempt  by  disobeying  the  command  of  the  king's  writ,  or  the 
express  prohibition  of  any  statute.  8  Rep.  60.  But  in  case  of  tres- 
pass, ejectment,  assault,  and  false  imprisonment,  it  is  provided  by 
the  stat.  5  Sc  6  W.ksf  M.  c.  12.  that  no  writ  of  capias  shall  issue  for 
this  fine,  nor  any  fine  be  paid  ;  but  the  plaintiff  shall  pay  65.  8d.  to 
the  proper  officer,  and  be  allowed  it  against  the  defendant  among 
hfs  other  costs.  And,  therefore,  upon  such  judgments  in  the  com- 
mon pleas,  they  used  to  enter  that  the  fine  was  remitted,  and  now 
in  both  courts  they  take  no  notice  of  any  fine  or  capias  at  all. 
Salk.  54.  Carth.  390.  But  if  judgment  be  for  the  defendant,  then, 
in  case  of  fraud  and  deceit  to  the  court,  or  malicious  or  vexatious 
suits,  the  plaintiff  may  also  be  fined.  8  Rep.  59,  60.  But  inmost 
cases  it  is  only  considered,  that  he  and  his  pledges  of  prosecuting, 
be  (nominally)  amerced  for  his  false  claim,  pro  /also  clamore  suo, 
and  that  the  defendant  may  go  thereof  without  a  day,  eat  inde  sine 
die;  that  is,  without  any  farther  continuance  or  adjournment ;  the 
king's  writ  commanding  his  attendance  being  now  fully  satisfied, 
and  his  innocence  publicly  cleared.    3  Comm.  395 — 599. 
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II.  Judgment  is  sometimes  had  with  a  cessat  executio;  and  it' 
the  defendant  gives  a  judgment,  with  stay  of  execution,  till  a  cer- 
tain day,  the  plaintiff  may,  notwithstanding,  sue  forth  a  capias  or 
Jieri  facias,  into  the  county  where  the  action  is  laid,  returnable  be- 
fore the  day,  to  enable  him  at  that  day  to  take  a  testatum  against 
the  defendant;  though  he  shall  not  in  that  case  sue  out  a  capias 
to  warrant  a  scire  facias  against  the  bail.  Pasch.  22  Car.  II.  See 
tit.  Capias.  If  debt  be  brought  against  an  executor  upon  the 
bond  of  the  testator,  and  he  pleads  plene  administravit,  this  is  a 
confession  of  the  debt;  and  the  plaintiff  may  have  judgment  with 
a  cessat  exccutio,  till  the  defendant  hath  assets.  4  Rep.  2  Mis. 
Abr.  1052. 

If  the  plaintiff  or  defendant  die  after  interlocutory  judgment, 
the  action  shall  not  abate.  Stat.  8  8c  9  Wm.  III.  c.  11.  See  tit. 
Abatement  I.  6.  c.  Judgment  upon  a  demurrer  to  a  declaration, 
&c.  is  no  bar  to  any  other  action  ;  because  it  is  not  on  the  merits, 
and  the  plaintiff  may  afterwards  make  his  declaration  right,  and 
then  proceed.  2  LilL  113.  But  other  judgments  may  be  pleaded 
in  bar  to  any  other  action  for  the  same  cause ;  and  judgment  in 
an  inferior  court  may  be  alleged  in  bar  to  an  action  in  a  supe- 
rior court.    2  Lev.  93. 

Judgment  final  ought  not  to  be  given  upon  default  in  real  ac- 
tions ;  but  a  grand  cape  upon  default  before  appearance,  and  a 
petit  cape  on  default  after  appearance.    1  Lev.  105. 

All  judgments  given  in  any  court  of  record,  must  be  duly  en- 
tered :  the  plaintiff's  attorney,  four  days  after  the  posteais  brought 
into  court,  if  the  rule  for  judgment  is  out,  may  enter  judgment 
for  his  client  by  the  course  of  the  court.  2  Lill.  Abr.  95.  But  on 
a  rule  for  judgment,  Sunday  is  not  one  of  the  four  days,  though 
the  rule  is  given  the  last  day  of  the  term.  After  a  rule  to  sign 
judgment,  there  ought  to  be  four  days  exclusive  of  the  day  on  which 
theVule  was  made,  before  the  judgment  is  signed,  that  the  party 
may  have  a  reasonable  time  to  bring  writ  of  error  :  in  C.  D.  they 
never  give  rules  for  signing  judgment,  but  stay  till  the  quarto  die 
post,  which  makes  but  four  days  inclusive.  Mod.  Cas.  241.  A 
plaintiff  got  his  judgment  signed  on  the  very  day,  but  it  was  not 
executed  till  after  the  sixth  day,  so  that  the  defendant  had  time 
enough  to  bring  a  writ  of  error,  or  move  any  thing  in  arrest  of 
judgment:  but  the  court  of  B.  R.  held  the  signing  of  the  judg- 
ment to  be  irregular,  it  being  before  the  day  allowed  by  the  rules 
of  the  court;  and  though  execution  was  taken  out  afterwards, 
judgment  was  set  aside.  5  Mod.  205.  If  a  distringas  is  returnable 
within  term,  and  the  cause  is  tried  two  or  three  days  only  before 
the  end  of  the  term,  the  judgment  shall  be  entered  that  very  term, 
though  there  be  not  four  days  to  move  in  arrest  of  judgment. 
1  Salk.  77.  But  a  four-day  rule  must  be  given,  and  the  party  can- 
not sign  judgment,  till  four  days  exclusive  are  elapsed,  and  if  Sun- 
day intervenes,  that  is  not  to  be  reckoned  one  of  the  four  clays. 
But  if  verdict  be  given  after  term,  no  judgment  can  be  given  on 
it  till  the  next  term  following;  for  the  judgment  is  the  act  of  the 
court,  and  the  court  sits  not  but  in  term.  Mich.  22  Car.  B.  R. 
See  tit.  Practice. 

If  verdict  pass  for  the  plaintiff,  and  he  will  not  enter  his  judg- 
ment, the  defendant,  by  motion  of  course,  may  oblige  him  to  it. 
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2  Lill.  Abr.  97.  The  defendant  may  enforce  the  plaintiff  to  enter 
his  judgment  to  the  end  he  may  plead  it  to  another  action.  Latch. 
216.  1  Danv.  722.  Palm.  281.  So  if  the  defendant  wants  to  bring 
a  writ  of  error. 

Judgments  are  not  only  to  be  signed  by  the  proper  officer,  but 
entered  of  record  ;  before  which  they  are  not  judgments  :  and  in 
a  judgment  given  to  recover  a  sum  of  money,  the  sum  must  be 
entered  in  words  at  length  ;  and  not  in  figures,  which  may  be  ea- 
sily altered ;  and  a  judgment  was  reversed,  because  the  time 
when  given  was  in  figures,  and  the  sum  recovered  expressed  in 
figures,  Sec.  But  the  court  may  amend  their  judgments  of  the 
same  term,  because  the  term  is  but  as  one  day  in  law ;  though 
they  may  not  do  it  in  another  term.  2  Lill.  103.  3  Lev.  430.  If 
a  judgment  be  unduly  obtained,  the  court  will  vacate  the  judgment, 
and  restore  the  party  damnified  ;  if  not  punish  the  offender:  but  it 
is  against  the  course  of  the  court  to  vacate  a  judgment  the  last 
day  of  the  term.    Pasch.  1656. 

A  judgment  entered  in  C.  B.  shall  relate  to  the  essoin  day  of  the 
term,  and  be  a  judgment  from  that  time:  but  a  judgment  in  B.  R. 
shall  relate  only  to  the  first  day  of  the  term.  Cro.  Car.  102.  If  a 
rule  be  given  for  the  defendant  to  plead,  at  a  certain  day,  and  he 
do  not  plead  accordingly,  the  plaintiff  may  enter  judgment  against 
him,  without  moving  the  court ;  though  in  real  actions,  and  cri- 
minal causes,  on  indictment,  Sec.  there  must  be  a  motion  in  court, 
for  a  peremptory  rule.  2  Lill.  1  16.  Yet  a  plaintiff,  after  he  hath 
signed  judgment  against  the  defendant,  may  waive  it  if  he  will,  and 
accept  of  a  plea  from  the  defendant.    Trin.  23  Car.  B.  R. 

If  a  judgment  be  obtained,  but  the  plaintiff  doth  not  take  out 
execution  within  a  year  and  a  day,  the  judgment  must  be  revived 
by  scire facias.  If  any  thing  be  entered  in  a  judgment,  which  is 
not  mentioned  in  the  plaintiff's  declaration,  the  judgment  is  not 
good.  2  Lill.  104.  And  where  it  appears  upon  the  record,  that 
the  plaintiff  hath  no  cause  of  action,  he  shall  never  have  judgment. 
8  Refi.  120.  In  such  case  the  court  may  give  judgment  for  the 
defendant.     1  Plowd.  66. 

In  debt  on  specialty,  the  whole  and  exact  sum  must  be  demanded, 
or  the  judgment  upon  it  will  not  be  good.  3  Mod.  41.  If  more  be 
in  the  judgment  than  the  plaintiff  demands,  it  is  erroneous  ; 
though  this  may  be  helped  by  a  remisit  damfina  for  part.  2  Lill. 
27.  If  in  case,  trespass,  &c.  a  verdict  is  given  for  more  damages 
than  laid  in  the  plaintiffs  declaration,  and  he  does  not  remit  the 
surplus  damages,  but  takes  judgment  for  the  whole,  it  is  an  incu- 
rable error,  and  cannot  be  amended.    See  tit.  Debt,  Damages. 

If  issue  is  found  against  one  party  in  a  suit,  and  not  against  the 
other,  judgment  may  be  for  the  plaintiff  to  recover  against  him 
where  the  matter  is  found  ;  and  a  nil  cafiiat  per  billam  be  entered 
against  the  plaintiff  as  to  the  other.  1  Saund.  216.  And  when 
several  damages  are  recovered  against  several  defendants,  the 
plaintiff  may  enter  a nolle  prosequi  as  to  one  of  the  defendants,  &c. 
and  have  judgment  agamst  one  only  for  the  damages  against  him. 

3  Mod.  101.  If;  one  entire  judgment  is  given  against  two  several 
persons,  and  oile  of  them  is  an  infant,  appearing  by  attorney,  the 
whole  judgment  is  void  ;  which  being  entire  cannot  be  divided, 
except  the  infant  be  joint  executor  with  the  other  party.  When 
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a  judgment  is  entire,  it  cannot  be  divided,  to  make  one  part  of  it 
good,  and  another  part  thereof  erroneous  ;  but  if  it  be  not  an  en- 
tire judgment,  it  may.  2  Lill.  100.  See  fiost,  III.  On  action 
where  damages  are  to  be  recovered,  if  the  declaration  be  good  in  part, 
and  insufficient  in  part,  and  the  defendant  demurs  upon  the  entire 
declaration;  the  plaintiff  shall  have  judgment  for  that  which  is  well 
laid,  and  be  barred  for  the  rest.  2  Saund.  379.  And  if  in  action 
of  debt  upon  three  bonds,  it  appears  that  one  of  them  is  not  for- 
feited, Sec.  the  plaintiff  shall  have  judgment  for  the  other  two. 
1  Saund.  286. 

There  were  four  counts  in  the  declaration  ;  non  assumfisit  plead- 
ed to  three,  and  a  demurrer  to  the  fourth.  After  judgment  on 
the  demurrer,  the  plaintiff  takes  out  a  writ  of  inquiry,  and  executes 
it  ;  the  demurrer  being  determined,  the  court  held  the  judgment 
Tegular,  and  <that  there  was  no  occasion  for  a  nolle  prosequi,  to  be 
entered  on  the  roll  as  to  the  three  counts,  until  he  enter  final 
judgment.    Stra.  532. 

Where  a  judgment  is  partly  by  the  common  law,  and  partly  by 
statute,  the  judgment  at  common  law  may  remain,  and  be  com- 
plete, without  the  other.    1  Salk.  24. 

Where  there  are  two  distinct  judgments,  one  at  common  law, 
and  the  other  by  statute,  one  may  be  affirmed,  and  the  other  re- 
versed, on  a  writ  of  error.    Annally,  50. 

Every  judgment  ought  to  be  complete  and  formal :  one  judg- 
ment cannot  determine  another  judgment,  and  the  judges  will  not 
give  a  judgment  against  law,  although  the  plaintiff  and  defendant 
do  agree  to  it.  1  Salk.  213.  Cro.Eliz.S27.  In  actions  personal, 
judgment  given  against  the  plaintiff  upon  any  plea  to  bar  him,  is 
peremptory  Jenk.  Cent.  52.  If  the  defendant  doth  not  deny  the 
debt,  or  other  matter  in  suit,  but  endeavours  to  elude  the  action 
by  insufficient  pleading  ;  in  this  case,  if  it  be  found  for  the  plaintiff, 
he  shall  have  judgment ;  but  not  vice  versa,  if  for  the  defendant, 
because  the  matter  of  the  suit  is  not  fully  and  sufficiently  denied, 
but  in  some  measure  confessed  by  the  insufficient  plea.    Ibid  70. 

Judgment  may  not  be  given  for  the  plaintiff  upon  an  insufficient 
bar,  if  the  replication  be  so,  and  show  no  title  ;  but  a  judgment 
shall  not  be  set  aside  for  mispleading  a  point  collateral  to  the  issue. 
Hob.  8.  128.  See  fiost,  III.  In  debt  upon  an  obligation,  the  de- 
fendant pleaded  that  he  delivered  it  on  a  condition  to  be  perform- 
ed by  the  plaintiff,  which  he  had  not  done,  and  therefore  it  was 
not  his  deed;  the  jury  found  for  the  defendant,  that  the  condition 
was  not  performed,  yet  the  plaintiff  had  judgment;  for  the  defend- 
ant's plea  confesses  it  to  be  his  deed,  and  the  verdict  does  not 
disprove  it,  and  the  issue  is,  deed  or  no  deed,  &c.  Here,  there- 
fore, the  plaintiff  hath  his  judgment  upon  the  defendant's  confes- 
sion, not  upon  the  verdict.  Jenk.  Cent.  102.  A  judgment  contrary 
to  the  verdict  found  in  the  cause  is  generally  void ;  for  it  is  to  be 
Warranted  by  the  verdict.  Mich.  22  Car.  B.  R.  There  may  be 
cases  where  judgment  may  be  given  for  one  of  the  parties  contra- 
ry to  the  verdict ;  as  where  the  defendant  pleads  such  a  plea  as  in 
effect  acknowledges  the  demand,  there,  though  there  should  be  a 
verdict  for  the  defendant,  judgment  shall  be  for  the  plaintiff,  or  the 
judge  of  nisi  prius  may  refuse  to  try  it.  Annally,  250.  If  a  ver- 
dict is  imperfect,  judgment  cannot  be  given  upon  it;  and  for  the 
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uncertainty  of  the  verdict,  judgment  may  be  void.  2  Lill.  HI. 
Raym.  220.  Action  of  debt  lies  upon  a  good  judgment,  as  well 
after  writ  of  error  brought  as  before.  Raym.  100.  2  Mod.  127. 
But  if  error  is  brought,  and  depending,  the  court  will,  on  motion, 
stay  proceedings  in  the  new  action,  or  rather  prevent  plaintiff  from 
taking  out  execution,  defendant  confessing  judgment  in  the  last  suit. 
See  tit.  Debt.  In  actions  of  debt  on  bonds,  a  rule  may  be  made  to 
stay  proceedings  on  payment  of  principal,  interest,  and  costs. 
Mod.  Ca.  60.  See  stat.  4  Ann.  c.  16.  §  13.  and  this  Diet.  tit.  Bond. 
If  a  judgment  is  recovered  jointly  against  three  defendants,  the 
plaintiff  cannot  bring  action  of  debt  upon  that  judgment  against 
one  alone.  2  Leon.  220.  A  plaintiff  shall  not  have  a  new  action 
of  debt  on  the  same  bond,  &c  after  judgment  had  on  it,  as  long  as 
the  judgment  is  in  force.  6  Re/i.  2.  2  JVels.  Abr.  1056.  An  er- 
roneous judgment  in  chancery  is  reversible  in  B.  R.  Dyer,  315. 
And  if  the  house  of  lords  reverse  a  judgment  of  B.  R.  the  lords 
are  to  enter  the  new  judgment,  and  not  the  court  of  B.  R.,  who  by 
the  first  judgment  had  executed  their  authority.  1  Salk.  403.  See 
this  Diet.  tit.  Afifieal,  Error. 

A  regular  judgment  in  a  crown  cause  cannot  be  set  aside  on 
payment  of  costs.    1   Wils.  163. 

Where  there  is  a  judgment  and  no  surprise,  it  shall  not  be  set 
aside  on  an  affidavit  of  a  matter  relative  to  the  merits  which  might 
have  been  pleaded.    Annally,  157. 

Where  the  condition  of  a  bond  was,  that  the  money  was  not  to 
be  paid  till  a  future  day,  and  the  conusee  by  virtue  of  a  warrant  of 
attorney  entered  judgment,  and  took  out  execution  before  the  day, 
the  court  would  not  set  the  judgment  aside,  but  the  execution. 
Annally,  270. 

A  regular  interlocutory  judgment  maybe  set  aside,  so  as  to  let 
in  the  defendant  to  try  the  merits  of  his  case :  but  it  must  be  on 
payment  of  costs,  and  such  merits  likewise  must  appear  upon 
affidavit.  Stra.  823.  1242.  1  Burr.  568.  A  writ  of  inquiry  was 
set  aside,  and  the  defendant  let  in  to  plead  a  fair  plea  on  payment  of 
costs.    Salk.  518.    6  Mod.  191. 

The  stat.  8  Wm.  III.  c.  11.  orders  judgment  for  costs,  upon  de- 
murrers, and  on  suing  writs  of  error,  where  the  former  judgment  is 
affirmed,  &c.  See  this  Diet.  tit.  Costs.  The  statutes  of  jeofails  ex- 
tend to  judgments  upon  nihil  dicit,  confession,  non  sum  informatus, 
Sec.  Stat.  4  Ann.  c.  16.  For  further  matter,  see  tit.  Abatement , 
Amendment,  Execution,  Issue,  Practice,  Ifc. 

III.  Arrests  of  Judgment  arise  from  intrinsic  causes  appear- 
ing upon  the  face  of  the  record.  Of  this  kind  are  ;  first,  where 
the  declaration  varies  totally  from  the  original  writ;  as  where  the 
writ  is  in  debt  or  detinue,  and  the  plaintiff  declares  in  an  action 
on  the  case  for  an  assumpsit;  for,  the  original  writ  out  of  chancery 
being  the  foundation  and  warrant  of  the  whole  proceedings  in  the 
common  pleas,  if  the  declaration  does  not  pursue  the  nature  of  the 
writ,  the  court's  authority  totally  fails.  Also,  secondly,  where  the 
verdict  materially  differs  from  the  pleadings  and  issue  thereon  ;  as  if, 
in  an  action  for  words,  it  is  laid  in  the  declaration  that  the  defendant 
said,  "  the  plaintiff  is  a  bankrupt;"  and  the  verdict  finds  specially 
that  he  said  "  the  plaintiff  mil  be  a  bankrupt."    Or,  thirdly,  if  the 
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case  laid  in  the  declaration  is  not  sufficient  in  point  of  law  to  found 
an  action  upon. 

It  is  an  invariable  rule  with  regard  to  arrests  of  judgment  upon 
matter  of  law,  "  that  whatever  is  alleged  in  arrest  of  judgment 
must  be  such  matter  as  would  have  been,  upon  demurrer,  sufficient 
to  overturn  the  action  or  plea."  As  if,  on  an  action  for  slander, 
in  calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and 
issue  is  joined  thereon  ;  now,  if  a  verdict  be  found  for  the  plaintiff, 
that  the  words  were  actually  spoken,  whereby  the  fact  is  establish- 
ed, still  the  defendant  may  move  in  arrest  of  judgment,  that  to  call 
a  man  a  Jew  is  not  actionable;  and,  if  the  court  be  of  that  opi- 
nion, the  judgment  shall  be  arrested,  and  never  entered  for  the 
plaintiff.  But  the  rule  will  not  hold  <?  converse,  "  that  every  thing 
that  may  be  alleged  as  cause  of  demurrer,  will  be  good  in  arrest 
of  judgment;"  for  if  a  declaration  or  plea  omits  to  state  some  par- 
ticular circumstance,  without  proving  which,  at  the  trial,  it  is  im- 
possible to  support  the  action  or  defence,  this  omission  shall  be  aided 
by  a  verdict.  As  if,  in  an  action  of  trespass,  the  declaration  doth  not 
allege  that  the  trespass  was  committed  on  any  certain  day,  Carth. 
389.  ;  or,  if  the  defendant  justifies,  by  prescribing  for  the  right  of 
common  for  his  cattle,  and  does  not  plead  that  his  cattle  were 
levant  and  couchant  on  the  land.  Cro.  Jac.  44.  Though  either  of 
these  defects  might  be  good  cause  to  demur  to  the  declaration  or 
plea,  yet,  if  the  adverse  party  omits  to  take  advantage  of  such 
omission  in  due  time,  but  takes  issue,  and  has  a  verdict  against  him, 
these  exceptions  cannot,  after  verdict,  be  moved  in  arrest  of  judg- 
ment. For  the  verdict  ascertains  those  facts,  which  before,  from 
the  iriaccuracy  of  the  pleadings,  might  be  dubious ;  since  the  law 
will  not  suppose  that  a  jury,  under  the  inspection  of  a  judge,  would 
find  a  verdict  for  the  plaintiff  or  defendant,  unless  he  had  proved 
those  circumstances,  without  which,  his  general  allegation  is  de- 
fective.    1  Mod.  292. 

Exceptions,  therefore,  that  are  moved  in  arrest  of  judgment, 
must  be  much  more  material  and  glaring,  than  such  as  will  main- 
tain a  demurrer  ;  or,  in  other  words,  many  inaccuracies  and  omis- 
sions, which  would  be  fatal,  if  early  observed,  are  cured  by  a  sub- 
sequent verdict ;  and  not  suffered,  in  the  last  stage  of  a  cause,  to 
unravel  the  whole  proceeding.  But  if  the  thing  omitted  be  essen- 
tial to  the  action  or  defence,  as  if  the  plaintiff  does  not  merely 
state  his  title  in  a  defective  manner,  but  sets  forth  a  title  that  is  to- 
tally defective  in  itself,  or  if  to  an  action  of  debt  the  defendant 
pleads  not  guilty  instead  of  nil  debet,  these  cannot  be  cured  by  a 
verdict,  for  the  plaintiff  in  the  first  case,  or  for  the  defendant  in 
the  second.    3  Comm.  593.  395. 

Although  it  appear  to  the  court  that  the  defendant's  title  is  not 
good,  if  the  plaintiff,  in  his  declaration,  hath  not  set  forth  a  good 
title  for  himself,  the  court  shall  never  give  hirn  judgment.  2 
Lill.  98.  Though  the  plaintiff  destroys  the  defendant's  title,  if 
he  gives  him  another  title  by  pleading,  &c.  the  defendant  shall 
,  have  judgment;  for  the  court  are  to  judge  upon  the  whole  record. 
8  Rep.  90.  But  if  action  of  trespass  is  brought  for  trespass  done 
in  lands  belonging  to  such  a  house,  and  it  appears  at  the  trial  that 
the  plaintiff  had  no  title  to  the  house,  the  court  cannot  give  judg- 
ment to  turn  him  out  of  possession,  because  that  was  not  judicially 
before  them.    3  Sal/:.  213. 
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Judgments  are  to  continue,  till  they  shall  be  attaint  by  error. 
Stat.  4  H.  IV.  c.  23.  And  after  verdict  given  in  any  court  of  record, 
there  shall  be  no  stay  of  judgment  for  want  of  form  in  a  writ,  count. 
Sec.  or  mistaking  the  name  of  either  party,  sum  of  money,  day, 
month,  year,  &c.  rightly  named  in  any  writ  or  record  preceding, 
&c.  18  Eliz.  c.  14.  16  &.  17  Car.  II.  c.  8.  See  tit.  Abatement, 
Amendment,  Error. 

Judgments  acknowledged  for  debts.  The  course  for  one 
to  acknowledge  a  judgment  for  debt  is  for  him  that  doth  acknow- 
ledge it  to  give  a  warrant  of  attorney  to  some  attorney  of  that  court 
where  the  judgment  is  to  be  acknowledged,  to  appear  for  him,  to 
file  common  bail,  and  receive  a  declaration,  and  then  plead  non 
sum  informatics,  iSJ'c.  or  to  let  it  pass  by  nihil  dicit :  whereupon 
judgment  is  entered  for  want  of  a  plea.  2  Lill.  105.  The  person 
to  whom  this  warrant  of  attorney  is  given,  has  all  the  benefit  of  a 
judgment  and  execution,  against  the  debtor's  person  and  property, 
without  being  delayed  by  any  intermediate  process,  as  in  the  case  of 
a  regular  suit.  It  is  frequently  given  by  a  person  arrested,  upon 
condition  of  his  discharge,  and  that  longer  time  shall  be  allowed 
him  for  the  payment  of  the  debt,  or  that  some  other  indulgence 
shall  be  shown  him.  But  to  prevent  persons  in  this  situation  from 
being  imposed  upon,  no  warrant  of  attorney  to  confess  a  judgment 
given  by  a  person  arrested  ufwn  mesne  process,  shall  be  of  any  force, 
unless  some  attorney  be  present  on  behalf  of  the  person  in  custody, 
who  shall  explain  the  nature  of  the  warrant,  and  subscribe  his 
name  as  a  witness  to  it.    Cromp.  Pract.    See  Salk.  402. 

If  one  be  seemingly  discharged,  with  design  that  he  should  give 
a  warrant  of  attorney  to  confess  a  judgment,  it  is  ill:  but  if  one 
arrested  by  process  of  an  inferior  court,  gives  a  warrant  for  confess- 
ing judgment  in  that  court,  B.  R.  will  not  set  it  aside,  though 
an  attorney  be  not  present.  Mod.  Cas.  85.  By  rule  of  B.  R. 
Easter,  15  Car.  II.  no  bailiff  is  to  take  from  any  prisoner  in  his 
custody,  a  warrant  to  acknowledge  judgment  unless  in  the  presence 
of  an  attorney.  But  where  one  has  been  in  prison  some  time,  and 
he  confesses  judgment  to  his  creditor  voluntarily,  that  judgment 
shall  stand,  although  there  be  no  attorney.  7  Mod.  115.  See  tit. 
Arrest. 

If  a  warrant  of  attorney  to  confess  a  judgment  is  given  uncon- 
ditionally, or  without  delay  of  execution,  judgment  may  be  signed, 
and  execution  taken  out  upon  the  same  day  it  is  given ;  and  thus 
a  debtor  may  give  one  creditor  a  preference  to  another,  who  has 
obtained  judgment  after  a  long  litigation.    5  Term  Re/i.  235. 

If  one  gives  a  warrant  of  attorney  to  confess  judgment,  and  dies 
before  it  is  confessed,  this  is  a  countermand  of  the  warrant.  1 
Ventr.  310.  Though  the  courts  have,  on  motion,  allowed  judg- 
ment to  be  entered  up.  Where  they  may  be  entered  after  the 
party's  death,  see  Annally,  158.  But  the  rule  does  not  hold  in  adver- 
sary suits.  Ibid.  183.  If  a  feme  sole  gives  warrant  of  attorney  to 
confess  judgment,  and  marries  before  it  is  entered,  the  warrant  is 
absolutely  countermanded ;  and  judgment  shall  not  be  entered 
against  husband  and  wife.    1  Salk.  399. 

A  judgment  confessed  upon  terms,  being  in  effect  conditional, 
the  court  will  see  the  terms  performed:  but  where  a  judgment 
is  acknowledged  absolutely,  and  a  subsequent,  agreement  is  made, 
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this  does  not  affect  the  judgment,  and  the  court  will  take  no  notice 
of  it.  7  Mod.  400.  If  a  warrant  be  to  enter  judgment  as  of 
such  a  term,  or  anytime  after;  the  attorney  may  enter  it  at  any 
time  during  life :  but  without  those  words,  the  judgment  must  be 
entered  the  term  expressed  in  the  warrant :  and  if  no  term  be 
mentioned,  it  may  be  intended  the  next  term.  1  Mod.  I.  Or  it 
has  been  held  it  may  be  entered  within  a  year  after  the  date  of  it: 
and  if  judgment  upon  a  warrant  of  attorney  be  not  entered  within 
the  year,  it  cannot  be  done  without  leave  of  the  court,  on  motion 
and  affidavit  made  of  the  party's  being  living,  and  the  debt  not 
satisfied.    Cromfi.  Pract.    2  Lill.  Abr.  1 18.    2  Show.  253. 

By  a  rule  of  Michaelmas,  42  Geo.  III.  (2  East,  136.)  no  judgment 
can  be  signed  upon  any  warrant  authorizing  any  attorney  to  con- 
fess judgment,  without  such  warrant  of  attorney  being  delivered 
to  and  filed  by  the  clerk  of  the  docket;  who  is  ordered  to  file  the 
warrants  in  the  order  in  which  they  are  received.  See  also  Tidd} 
vol.  1.  438.  500.  and  vol.  2.  481.  858. 

For  judgment  by  confession  and  default,  see  also  1  Tidd,  c.  xxiii. 
fi.  503.  A  mere  cognovit  need  not  be  stamped,  unless  it  contain 
any  terms  of  agreement  between  the  parties.  Ibid.  See  also  2 
Bos.  V  Pull.  150. 

It  is  dangerous  to  take  a  judgment  acknowledged  in  the  vaca- 
tion, as  of  the  preceding  term;  and  if  any  such  judgment  be  taken, 
the  warrant  of  attorney  to  confess  the  same  must  bear  date  before, 
or  in  the  term  whereof  it  is  confessed :  but  the  safest  way  is  to 
make  it  a  judgment  of  the  subsequent  term.    2  Lill.  103. 

By  Holt,  chief  justice,  if  one  will  enter  a  judgment  as  of  a  pre- 
cedent term,  he  must  actually  enter  it  before  the  essoin  day  of  the 
succeeding  term:  and  if  judgment  be  signed  in  Hilary  term,  and 
in  the  subsequent  vacation  the  defendant  sells  lands,  if  before  the 
essoin  of  Easter  term,  the  plaintiff  enters  his  judgment,  it  shall 
affect  the  lands  in  the  hands  of  the  purchaser  ;  (but  see  stat.  29 
Car.  II.  c.  3.)  and  if  one  enters  judgment  so  in  vacation,  when 
the  party  is  dead,  the  judgment  shall  be  good  by  relation,  if  he  was 
living  in  the  precedent  term.  1  Salk.  401.  As  to  complaints  for 
delay  of  entering  judgments,  the  same  shall  be  examined  into  by 
commissioners  and  ordered  to  be  entered,  &c.  See  stat.  14  Ediv. 
III.  st.  I  .  e.  5. 

Judgments,  as  against  purchasers,  shall  only  relate  to  the  day  of 
signing.  Stat.  29  Car.  II  c.  3.  §  15.  See  tit.  Execution.  If  any 
person  having  acknowledged  or  suffered  a  judgment  as  a  security 
for  money,  afterwards  on  borrowing  other  money  of  another,  mort- 
gage his  lands,  Sec.  without  giving  notice  of  such  judgment,  unless 
he  pay  it  off  in  six  months,  he  shall  forfeit  his  equity  of  redemp- 
tion, &c.  Stat.  4  W.  &  M.c.  16.  See  tit.  Mortgage.  To  search  for 
judgments  a  fee  is  paid  of  Ad.  a  term. 

On  judgments,  a  release  of  errors  is  usually  entered  into  at  the 
time  of  the  warrant  of  attorney  given,  or  judgment  had.  And  in 
case  of  several  judgments,  if  two  are  given  in  one  term,  and  the 
last  is  first  executed,  that  creditor  hath  the  best  title.  Latch. 
53.  When  a  judgment  is  satisfied,  it  is  to  be  acknowledged  on 
record,  by  attorney  &c.  Acknowledging  a  judgment  in  the  name 
of  another,  who  is  not  privy  or  consenting  to  the  same,  is  felony 
by  stat.  21  Jac,  I.  c.  26. 
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Judgments  in  criminal  Cases,  See  Execution  (Criminal?) 
When,  upon  a  capital  charge,  the  jury  have  brought  in  their  verdict, 
guilty,  in  the  presence  of  the  prisoner ;  he  is,  either  immediately, 
or  at  a  convenient  time  soon  after,  asked  by  the  court  if  he  has  any 
thing  to  offer  why  judgment  should  not  be  awarded  against  him. 
And  in  case  the  defendant  be  found  guilty  of  a  misdemeanor,  (the 
trial  of  which  may,  and  does  usually,  happen  in  his  absence,  after 
he  has  once  appeared,)  a  cafiias  is  awarded  and  issued,  to  bring 
him  to  receive  his  judgment;  and  if  he  absconds,  he  may  be  pro- 
secuted even  to  outlawry.  But  whenever  he  appears  in  person, 
upon  either  a  capital  or  inferior  conviction,  he  may>  at  this  period, 
as  well  as  at  his  arraignment,  offer  any  exceptions  to  the  indict- 
ment, in  arrest  or  stay  of  judgment ;  as  for  want  of  sufficient  cer- 
tainty in  setting  forth  either  the  person,  the  time,  the  place,  or  the 
offence.  And,  if  the  objections  be  valid,  the  whole  proceedings 
shall  be  set  aside;  but  the  party  may  be  indicted  again.  4  Re/i.- 
45.  And  We  may  take  notice,  I.  That  none  of  the  statutes  of 
jeofails,  for  amendment  of  errors,  extend  to  indictments  or  pro- 
ceedings in  criminal  cases  ;  and  therefore  a  defective  indictment 
is  not  aided  by  a  verdict,  as  defective  pleadings  in  civil  cases  are  ; 
2.  That  in  favour  of  life,  great  strictness  has  at  all  times  been  ob- 
served, in  every  point  of  an  indictment.  Sir  Matthew  Hale,  indeed, 
complains,  "  that  this  strictness  is  grown  to  be  a  blemish  and  incon- 
venience in  the  law,  and  the  administration  thereof  :  for  that  more 
offenders  escape  by  the  over-easy  ear  given  to  exceptions  in  indict- 
ments, than  by  their  own  innocence."  And  yet  no  man  was  more 
tender  of  life  than  this  truly  excellent  judge.  See  2  Hale's  P.  C. 
193. 

A  pardon  may  also  be  pleaded  in  arrest  of  judgment:  and  it  has 
the  Same  advantage  when  pleaded  here,  as  when  pleaded  upon 
arraignment,  viz.  the  saving  the  attainder,  and  of  course  the  cor- 
ruption of  blood,  which  nothing  can  restore  but  parliament,  when 
a  pardon  is  not  pleaded  till  after  sentence.  And  certainly,  upon  all 
accounts,  when  a  man  hath  obtained  a  pardon,  he  is  in  the  right 
to  plead  it  as  soon  as  possible.    See  tit.  Pardon. 

Praying  the  benefit  of  clergy  may  also  be  ranked  among  the 
motions  in  arrest  of  judgment.    See  tit.  Clergy,  Benefit  of. 

If  all  these  resources  fail,  the  court  must  pronounce  that  judg- 
ment which  the  law  hath  annexed  to  the  crime,  for  which  reference 
maybe  made  to  the  titles  of  the  several  offences  in  this  Diet.  Of 
these  some  are  capital,  which  extend  to  the  life  of  the  offender,  and 
consist  generally  of  being  hanged  by  the  neck  till  dead ;  though 
in  very  atrocious  crimes  other  circumstances  of  terror,  pain  or 
disgrace  are  superadded;  as,  in  treasons  of  all  kinds,  being  drawn 
or  dragged  to  the  place  of  execution ;  in  high  treason  affecting  the 
king's  person  or  government,  embowelling  alive,  beheading,  and 
quartering;  and  in  murder  a  public  dissection.  And,  in  case  of 
any  treason  committed  by  a  female,  the  judgment  at  common  law 
%vas  to  be  burned  alive.  But  now,  by  stat.  SO  Geo.  III.  c.  48.  it  is 
enacted,  "  that  in  all  cases  of  conviction  of  any  woman  for  high 
or  petit  treason,  the  judgment  shall  be,  that  she  shall  be  drawn  and 
hanged,  and  not  burned;  and  if  any  woman  is  convicted  of  petit 
treason,  she  shall  be  liable  to  such  farther  judgment  as  is  directed 
by  stat.  25  Geo.  II.  c.  37.  to  be  given  upon  persons  convicted  of 
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wilful  murder.  Indeed  the  humanity  of 'the  English  nation  lias 
ever  authorized  by  a  tacit  consent,  an  almost  general  mitigation  of 
such  part  of  these  judgments  as  savours  of  torture  or  cruelty  :  a 
sledge  or  hurdle  being  usually  allowed  to  such  traitors  as  are  con- 
demned to  be  drawn  ;  and  there  being  very  few  instances  (and 
those  accidental,  or  by  negligence)  of  any  persons  being  embowel- 
led  or  burned,  till  previously  deprived  of  sensation  by  strangling. 
Some  punishments  consist  in  exile  or  banishment,  by  abjuration 
of  the  realm  or  transportation  ;  others  in  loss  of  liberty,  by  perpetual 
or  temporary  imprisonment.  Some  extend  to  confiscation,  by 
forfeiture  of  lands,  or  moveables,  or  both,  or  of  the  profits  of  lands 
for  life  ;  others  induce  a  disability  of  holding  offices  or  employ- 
ments, being  heirs,  executors,  and  the  like.  Some,  though  rarely, 
occasion  a  mutilation  or  dismembering,  by  cutting  off  the  hand 
or  ears;  others  fix  a  lasting  stigma  on  the  offender,  by  slitting  the 
nostrils,  or  branding  in  the  hand  or  cheek.  Some  are  merely 
pecuniary,  by  stated  or  discretionary  fines  ;  and,  lastly,  there  are 
others  that  consist  principally  in  their  ignominy,  though  most  of 
them  are  mixed  with  some  degree  of  corporal  pain  ;  and  these  are 
inflicted  chiefly  for  such  crimes  as  either  arise  from  indigence,  or 
render  even  opulence  disgraceful ;  such  as  whipping,  hard  labour 
in  the  house  of  correction,  or  otherwise  the  pillory,  the  stocks,  and 
the  ducking  stool.  Disgusting  as  this  catalogue  may  seem,  it  will 
afford  pleasure  to  the  English  reader,  and  do  honour  to  the  English 
law,  to  compare  it  with  that  shocking  apparatus  of  death  and  tor- 
ment, to  be  met  with  in  the  criminal  codes  of  almost  every  other 
nation  in  Eurojie.  And  it  is,  moreover,  one  of  the  glories  of  our 
English  law,  that  the  species,  though  not  always  the  quantity  or 
degree,  of  punishment  is  ascertained  for  every  offence;  and  that 
it  is  not  left  in  the  breast  of  any  judge,  nor  even  of  a  jury,  to  alter 
that  judgment,  which  the  law  has  beforehand  ordained  forjevery 
subject  alike,  without  respect  of  persons.  For,  if  judgments  were 
to  be  the  private  opinions  of  the  judge,  men  would  then  be  slaves 
to  their  magistrates,  and  would  live  in  society,  without  knowing 
exactly  the  conditions  and  obligations  which  it  lays  them  under. 
And  besides,  as  this  prevents  oppression  on  the  one  hand,  so,  on 
the  other,  it  stifles  all  hopes  of  impunity  or  mitigation,  with  which 
an  offender  might  flatter  himself,  if  his  punishment  depended  on 
the  humour  or  discretion  of  the  court.  Whereas,  where  an  es- 
tablished penalty  is  annexed  to  crimes,  the  criminals  may  read  their 
certain  consequence  in  that  law,  which  ought  to  be  the  unvaried 
rule,  as  it  is  the  inflexible  judge,  of  his  actions.   4  Comn.  375.  &c. 

The  discretionary  length  of  imprisonment,  which  our  courts  are 
enabled  to  impose,  may  seem  an  exception  to  this  rule.  But  the 
general  nature  of  the  punishment,  viz.  by  fine  or  imprisonment,  is, 
in  these  cases,  fixed  and  determinate  ;  though  the  duration  and 
quantity  of  each  must  frequently  vary,  from  the  aggravations  or 
otherwise,  of  the  offence,  the  quality  and  condition  of  the  parties, 
and  from  innumerable  other  circumstances.  The  quantum,  in  par- 
ticular, of  pecuniary  fines,  neither  can,  nor  ought  to  be,  ascertained 
by  any  invariable  law.  The  value  of  money  itself  changes  from  a 
thousand  causes  ;  and,  and  at  all  events,  what  is  ruin  to  one  man's 
fortune,  may  be  a  matter  of  indifference  to  another's.    Our  statute 
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Jaw  has  not,  therefore,  often  ascertained  the  quantity  of  fines,  nor 
the  common  law  ever  :  it  directing  such  an  offence  to  be  punished 
by  fine  in  general,  without  specifying  the  certain  sum  ;  which  is 
fully  sufficient,  when  we  consider,  that  however  unlimited  the 
power  of  the  court  may  seem,  it  is  far  from  being  wholly  arbitrary  ; 
but  its  discretion  is  regulated  by  law.  4  Comm.  378.  See  this 
Diet,  tit.  Fines  for  Offences. 

No  man  can  be  attainted  of  treason  or  felony,  but  on  judgment 
by  express  sentence,  or  by  outlawry,  or  abjuration.  2  Hawk.  P. 
P.  c.  48.  §  25.  And  a  person  shall  not  have  two  judgments  for 
one  offence  ;  for  in  outlawry,  which  is  a  judgment,  execution  shall 
be  awarded  against  the  offender,  but  no  sentence  pronounced. 
Pinch,  389.  467.  But  one  convicted  of  a  scandalous  libel,  had 
judgment  to  pay  a  fine,  and  to  go  to  all  the  courts  in  Westminster' 
Hall,  with  a  paper  in  his  hat  signifying  his  crime  ;  and  on  his 
behaving  impudently,  his  punishment  was  increased.  1  Salk.AiOl. 
No  judgment  or  punishment  can  be  inflicted  unknown  to  our  laws; 
but  only  by  act  of  parliament.  Balis.  20.  And  the  law  makes  no 
distinction,  in  fixed  and  stated  judgments,  between  a  peer  and  a 
commoner  ;  or  between  a  common  and  ordinary  case  and  one  ex- 
traordinary.   2  Hawk.  P.  C.  c.  48.  §  2. 

Judgment  cannot  be  given  for  a  corporal  punishment,  in  the 
absence  of  the  party.  1  Salk.  400.  Though  persons  may  have 
judgment  to  be  fined  in  their  absence,  having  a  clerk  in  court  to 
undertake  for  the  fine.    1  Salk.  56.    See  Wilkes's  case,  Bro.  P.  C. 

Judgment,  or  Trial  by  the  Holy  Cross.  A  trial  in  eccle- 
siastical cases,  anciently  in  use  among  the  Saxons.  Cress.  Church 
Hist.  960. 

JUDICATORES  TERRARUM,  Persons  in  the  county  palatine 
of  Chester,  who,  on  a  writ  of  error  out  of  chancery,  are  to  consider  of 
the  judgment  given  there,  and  reform  it ;  and  if  they  do  not,  and 
it  be  found  erroneous,  they  forfeit  100/.  to  the  king  by  the  custom. 
Dyer,  348.  Jenk.  Cent.  71. 

JUD1CES  FISCALES:  So  Polidore  Virgil  calls  Emfison  and 
Dudley,  who  were  employed  by  Hen.  VII.  for  taking  the  benefit  of 
penal  statutes,  and  were  put  to  death  by  Hen.  VIII.  See  Lord  Herb. 
Hen.  VIII.  fol.  5,  6. 

JUDICIAL  Decisions,  opinions  or  determinations,  are  the  sen- 
timents of  the  judges  delivered  in  a  cause  in  court  before  them, 
and  which  form  the  decree  or  judgment  of  the  court.  See  Hale's 
Hist.  Com.  Law,  68,  69.  cites  Plowden,  122  to  130.  140.  &c 

An  extrajudicial  opinion,  given  in  or  out  of  court,  is  no  more 
than  the  firolatum  or  saying  of  him  who  gives  it,  nor  can  be  taken 
for  his  opinion,  unless  every  thing  spoken  at  pleasure  must  pass 
as  the  speaker's  opinion.    Vaugh.  382. 

So  an  opinion  given  in  court,  if  not  necessary  to  the  judgment 
given  of  record,  but  that  it  might  have  been  as  well  given,  if  no  such, 
or  a  contrary  opinion  had  been  broached,  is  no  judicial  opinion, 
nor  more  than  a  gratis  dictum.  But  an  opinion  though  erroneous, 
concluding  to  the  judgment,  is  a  judicial  opinion,  because  delivered 
under  the  sanction  of  the  judge's  oath  upon  deliberation,  which 
assures  that  it  is,  or  was,  when  delivered,  the  opinion  of  the  deliverer. 
Faugh.  382.     See  tit.  Judges. 

rupiCIAL  POWER,  See  tit,  Judges. 
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JUDICIAL  WRITS.  The  capias,  and  all  other  subsequent  to 
the  original  writ,  not  issuing  out  of  chancery,  but  from  the  court 
into  which  the  original  was  returnable,  and  being  grounded  on  what 
has  passed  in  that  court  in  consequence  of  the  sheriff's  return,  are 
called  judicial,  not  original  writs  ;  they  issue  under  the  private 
seal  of  that  court,  and  not  under  the  great  seal  of  England;  and 
are  tested,  not  in  the  king's  name,  but  in  that  of  the  chief  justice 
only.    3  Comm.  282.    See  tit.  Capias,  Writ,  Process. 

JUDICIUM  DEI,  The  judgment  of  God;  so  our  ancestors 
called  those,  now  prohibited,  trials  of  ordeal,  and  its  several  kinds. 
Leg.  Edw.  Confess,  c.  16. 

See  Spelman's  Glossary  cn  this  word,  and  Dr.  Brady  in  his 
Glossary,  at  the  end  of  his  Introd.  to  Eng.  And  this  Diet.  tit. 
Ordeal. 

JUDICIUM  PARIUM,  See  Jury. 
JUG,  A  watery  place.  Domesday. 

JUGULATOR,  A  cut-throat  or  murderer.  Thorn.  Walsingham, 
ji.  343. 

JUGUM  TERRiE,  A  yoke  of  land,  in  Domesday,  contains  half 
a  plough-land.  So  also  1  Inst.  fo.  5.  a.  So  in  Domesday,  unum 
jugum  de  ora,  et  unum  jugum  de  herce;  i.  e.  the  rent  of  a  yoke 
of  land,  and  another  yoke  of  land  to  plough.    Gale,  760. 

JUNCARE,  To  strew  rushes,  as  was  of  old  the  custom  for 
accommodating  the  parochial  church,  and  the  very  bed-chamber  of 
princes.    Pat.  14  Edw  I. 

JUNCARIA  or  JONCARIA,  from  juncus,  the  Latin  word  for 
a  rush.]]  A  soil  or  place  where  rushes  grow.  Co.  Lift.  fo.  5. 
Pat.  6  Edw.  III.  p.  1.  m.  25. 

JUNCTUM ;  JUNCTA,  A  measure  of  salt.  2  Mon.  Ang.  p. 
99. 

JURA  REGALA,  See  tit.  Regalia,  King. 

JURATS,  jurati7\  Officers  in  nature  of  aldermen,  sworn  for 
the  government  of  many  corporations.  As  Romney  Marsh  is  in- 
corporate of  one  bailiff,  twenty-four  jurats,  and  the  commonalty 
thereof,  by  Chart.  1  Edw.  IV.  And  we  read  of  the  mayor  and 
jurats  of  Maidstone,  Rye,  Winchelsea,  &c.  Also  Jersey  hath  a 
bailiff  and  twelve  jurats,  or  sworn  assistants,  to  govern  that 
island.    See  stat  2  8c  3  Edw.  VI.  c.  50.     13  Edw.  I.  c.  26. 

JURE-DIVINO  Right  to  the  throne,  See  tit.  King. 

JURE-DIVINO  Right  to  tithes,  See  tit.  Tithes. 

JURIDICAL  DAYS,  dies  juridici.~]  Days  in  court,  on  which 
the  law  was  administered.    See  Day. 

JURISDICTION,  jurisdiction  An  authority  or  power,  which  a 
man  hath  to  do  justice  in  causes  of  complaint  brought  before  him  : 
of  which  there  are  two  kinds;  the  one,  which  a  person  hath  by 
reason  of  his  fee,  and  by  virtue  thereof  doth  right  in  all  plaints 
concerning  the  lands  within  his  fee  ;  the  other  is  a  jurisdiction 
given  by  the  prince  to  a  bailiff,  as  divided  by  the  Normans;  and 
by  him  whom  they  called  a  bailiff,  we  may  understand  all  who 
have  commission  from  the  king  to  give  judgment  in  any  cause. 
Custum.  Kormand.  cap.  2.  The  courts  and  judges  at  Westmin- 
ster have  jurisdiction  all  over  Engla?id;  and  are  not  restrained  to 
any  county  or  place  :  but  all  other  courts  are  confined  to  their 
particular  jurisdictions  ;  which,  if  they  exceed,  whatever  they  do 
is  erroneous.    2  Lill.  Abr.  120. 
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A  court  shall  not  be  presumed  to  have  a  jurisdiction,  where  it 
doth  not  appear  to  have  one.  2  Hawk.  c.  10.  If  an  action  is 
brought  in  a  corporate  town,  and  the  plaint  showeth  not  that  the 
matter  arises  infra  jurisdictionem  of  the  court,  it  will  be  wrong, 
though  the  town  be  in  the  margin ;  but  the  county  serves  in  the 
margin  for  the  superior  courts.  Jenk.  Cent.  322.  The  decla- 
ration in  a  base  court  must  allege,  that  the  goods  were  sold  and 
delivered  within  the  jurisdiction  thereof,  as  well  as  that  the  defend- 
ant promised  within  it.  1  Wils.  par.  2.  p.  16.  See  tit.  Inferior 
Courts. 

After  a  verdict  for  the  plaintiff  in  C.  B.  for  less  than  40s.  the 
defendant  may  enter  a  suggestion  on  the  roll,  that  he  resided  in 
Middlesex,  which,  if  true,  the  court  of  C.  B.  hath  no  jurisdiction, 
by  stat.  22  Geo.  II.  c.  33.  See  tit.  County  Courts,  Courts  of  Con- 
science. 

Where  commissioners  or  inferior  jurisdictions,  whose  powers 
are  limited,  assume  a  jurisdiction  they  have  not,  the  law  gives  an 
action  against  them.    2  Wils.  382. 

Although  a  case  be  debated  and  have  judgment  in  the  spiritual 
courts,  yet  the  king's  courts  may  afterwards  discuss  the  same 
matter.    Artie.  Cleri,  stat.  9  Ediv.  II.  c.  6. 

In  some  causes,  the  spiritual  and  temporal  courts  have  a  con- 
current jurisdiction.  See  tit.  Prohibition;  and  further,  on  this 
subject,  tit.  Cognisance,  Courts,  Abatement. 

JURIS  UTRUM,  A  writ  which  lies  for  the  parson  of  a  church, 
whose  predecessor  hath  alienated  the  lands  and  tenements  thereof. 
Fitz.  JVt  B.  48.  When  a  clerk  is  in  full  possession  of  the  bene- 
fice, the  law  gives  him  the  same  possessory  remedies  to  recover 
his  glebe,  his  rents,  his  tithes,  and  other  ecclesiastical  dues,  by 
writ  of  entry,  assise,  ejectment,  debt,  or  trespass,  (as  the  case  may 
happen,)  which  it  furnishes  to  the  owners  of  lay  property.  Yet 
he  shall  not  have  a  writ  of  right,  nor  such  other  similar  writs  as 
are  grounded  upon  the  mere  right ;  because  he  hath  not  in  him 
the  entire  fee  and  right  ;  {Fitz.  N.  B.  49.)  but  he  is  entitled  to  a 
special  remedy  called  a  writ  of  juris  utrum,  which  is  sometimes 
styled  the  parson's  writ  of  right;  {Booth,  221.)  being  the  highest 
writ  which  he  can  have.  Fitz.  N.  B.  48.  This  lies  for  a  parson 
and  a  prebendary  at  common  law,  and  for  a  vicar  by  stat.  14  Ediv. 
III.  st.  1.  c.  17.  and  is  in  the  nature  of  an  assise,  to  inquire  whether 
the  tenements  in  question  are  frankalmoign  belonging  to  the 
church  of  the  demandant,  or  else  the  lay-fee  of  the  tenant.  Registr. 
32.  And  thereby  the  demandant  may  recover  lands  and  tene- 
ments, belonging  to  the  church,  which  were  aliened  by  the  pre- 
decessor, or  of  which  he  was  disseised ;  or  which  were  recovered 
against  him  by  verdict,  confession,  or  default,  without  praying  in  aid 
of  the  patron  and  ordinary,  or  on  which  any  person  has  intruded 
since  the  predecessor's  death.  Fitz.  JV.  B.  48,  49.  But  since  the 
restraining  statute  of  13  Etiz.  c.  10.  whereby  the  alienation  of  the 
predecessor,  or  a  recovery  suffered  by  him  of  the  lands  of  the 
church,  is  declared  to  be  absolutely  void,  this  remedy  is  of  very 
little  use;  unless  where  the  parson  himself  has  been  deforced  for 
more  than  twenty  years.  Booth,  221.  For  the  successor,  at  any- 
competent  time  after  his  accession  to  the  benefice,  may  enter,  or 
bring  an  ejectment.    3  Comm.  252,  253, 
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A  vicar  shall  have  a  juris  utrum  against  a  parson,  for  the  glebe 
of  his  vicarage,  which  is  part  of  the  same  church:  and  the  plain- 
tiff ought  to  be  named  parson  or  vicar,  or  such  name  in  right  of 
which  he  bringeth  his  action.    New  Nat.  Brev.  111. 

JURNALE,  from  jour,  or  journee,  Fr.  a  day.]  The  journal  or 
diary  of  accounts  in  a  religious  house.  Paroch.  Antiq.fi.  571. 
Caw  ell. 

JURNEDUM,  A  journey,  or  one  day's  travelling.  Cornell. 
JUROR,  jurator.']    One  of  those  persons  who  are  sworn  on  a 
jury.    See  tit.  Jury. 

JURY  ;  jur ata  :  from  Lat.  jurare,  to  swear. 

A  certain  number  of  men  sworn  to  inquire  of,  and  try,  a  matter 
of  fact,  and  declare  the  truth,  upon  such  evidence  as  shall  be  de- 
livered them  in  a  cause  :  and  they  are  sworn  judges  upon  evidence 
in  matter  of  fact. 

The  privilege  of  trial  by  jury,  is  of  great  antiquity  in  this  king- 
dom ;  some  writers  will  have  it  that  juries  were  in  use  among  the 
Britons:  but  it  is  more  probable  that  this  trial  was  introduced  by 
the  Saxo?is:  yet  some  say  that  we  had  our  trials  by  jury  from  the 
Greeks  :  the  first  trial  by  a  jury  of  twelve,  being  in  Greece.  By 
the  laws  of  King  Ethelred,  it  is  apparent  that  juries  were  in  use 
many  years  before  the  conquest ;  and  they  are,  as  it  were,  incor- 
porated with  our  constitution,  being  the  most  valuable  part  of  it. 
Wilk.  LI.  Angl.  Sax.  117. 

The  truth  seems  to  be,  that  this  tribunal  was  universally  esta- 
blished among  all  the  northern  nations,  and  so  interwoven  in  their 
very  constitution,  that  the  earliest  accounts  of  the  one  give  us 
also  some  traces  of  the  other.  Its  establishment,  however,  and 
use  in  this  island,  of  what  date  soever  it  be,  though  for  a  time 
greatly  impaired  and  shaken  by  the  introduction  of  the  Norman 
trial  by  battel,  was  always  so  highly  esteemed  and  valued  by  the 
people,  that  no  conquest,  no  change  of  government,  could  ever 
prevail  to  abolish  it.  In  Magna  Charta  it  is  more  than  once  in- 
sisted on  as  the  principal  bulwark  of  our  liberties ;  but  especially 
by  chapter  29.  that  no  freeman  shall  be  hurt  in  either  his  person 
or  property ;  u  nisi  per  legale  judicium  parium  suorum,  vel  per  legem 
terra."  And  it  was  ever  esteemed,  in  all  countries,  a  privilege 
of  the  highest  and  most  beneficial  nature. 

Trials  by  jury  in  civil  causes  are  of  two  kinds  ;  extraordinary 
mid  ordinary.  The  extraordinary  shall  be  only  briefly  hinted  at. 
The  first  species  of  extraordinary  trial  by  jury  is,  that  of  the  grand 
assise,  which  was  instituted  by  King  Henry  VII.  in  parliament, 
by  way  of  alternative  offered  to  the  choice  of  the  tenant  or  defend- 
ant in  a  writ  of  right,  instead  of  the  barbarous  and  unchristian 
custom  of  duelling.  For  this  purpose  a  writ  de  magna  assisd  eli- 
gendu  is  directed  to  the  sheriff,  to  return  four  knights,  who  are 
to  elect  and  choose  twelve  others  to  be  joined  with  them,  in  the 
manner  mentioned  by  Glariville;  (I.  2.  c.  11.  21.)  who,  having 
probably  advised  the  measure  himself,  is  more  than  usually  cor 
pious  in  describing  it :  and  these  altogether,  form  the  grand  as- 
sise, or  great  jury,  which  is  to  try  the  matter  of  right,  and  musJt 
now  consist  of  sixteen  jurors.    Fitz.  N.  B.  4.  Finch 'e  Z..  41 2j» 
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1  Leon.  303.  It  seems  not,  however,  to  be  ascertained,  that  any 
specific  number  above  twelve  is  absolutely  necessary  to  constitute 
the  grand  assise  ;  but  it  is  the  usual  course  to  swear  upon  it  the 
four  knights,  and  twelve  others.  Vin.  Abr.  tit.  Trial  X.  e.  See 
the  proceedings  upon  a  writ  of  right  before  the  sixteen  recogni- 
tors of  the  grand  assise  in  2  Wils.  541.  And  further,  this  Diet,  tit. 
Writ  of  Right. 

Another  species  of  extraordinary  juries,  is  the  jury  to  try  an 
attaint;  which  is  a  process  commenced  against  a  former  jury,  for 
bringing  in  a  false  verdict,  it  is  sufficient  here  to  observe,  that  this 
jury  is  to  consist  of  twenty-four  of  the  best  men  in  the  county, 
who  are  called  the  grand  jury,  in  attaint,  to  distinguish  them  from 
the  first  or  petit  jury;  and  these  are  to  hear  and  try  the  goodness 
of  the  former  verdict.    See  this  Diet.  tit.  Attaint. 

With  regard  to  the  ordinary  trial  by  jury,  it  may  be  considered, 
according  to  the  following  divisions  ;  first  premising,  that  these 
juries  are  not  only  used  in  the  circuits  of  the  judges,  but  in  other 
courts  and  matters  :  as  if  a  coroner  inquire  how  a  person  killed 
came  by  his  death,  he  doth  it  by  jury  ;  and  the  justices  of  peace 
in  their  quarter  sessions,  the  sheriff  in  his  county  court,  the 
steward  of  a  court-leet  or  court-baron,  Sec.  if  they  inquire  of  any  of- 
fence, or  decide  any  cause  between  party  and  party,  they  do  it  in 
like  manner.    Lamb.  JLiren.  384. 

T.  Of  the  mode  of  summoning,  and  compelling  the  Appearance 
of  Juries. 

II.  Of  Challenging  Jurors  ;  and  herein  of  their  Qualifications. 

III.  Of  the  Verdict  of  a  Jury  in  civil  Cases;  and  see  tit.  Ver- 

dict. 

IV.  1.  Of  Juries  in  criminal  Cases ;  and,  2.  How  far  they  are 

Judges  of  Law,  as  well  as  Fact. 

I.  When  an  issue  is  joined  between  the  parties  in  a  suit,  by 
these  words,  "  and  this  the  said  A.  prays  may  be  inquired  of  by  the 
country,"  or,  "  and  of  this  he  puts  himself  upon  the  country,  and 
the  said  B.  does  the  like,"  the  court  awards  a  writ  of  venire  fa- 
cias upon  the  roll  or  record,  commanding  the  sheriff,  "  that  he 
cause  to  come  here,  on  such  a  day,  twelve  free  and  lawful  men, 
{liberos  et  legalcs  homines,)  of  the  body  of  his  county,  by  whom  the 
truth  of  the  matter  may  be  better  known,  and  who  are  neither  of 
kin  to  the  aforesaid  A.,  nor  the  aforesaid  B.,  to  recognise  the 
truth  of  the  issue  between  the  said  parties."  And  such  writ  is 
accordingly  issued  to  the  sheriff. 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the  court 
itself :  for  all  trials  were  there  anciently  had,  in  actions  which 
were  there  first  commenced;  which  then  never  happened  but  in  mat- 
ters of  weight  and  consequence  ;  all  trifling  suits  being  ended  in 
the  court-baron,  hundred,  or  county  courts  ;  and  indeed  all  cause? 
of  great  importance  or  difficulty  are  still  frequently  retained  upon 
motion,  to  be  tried  at  the  bar  in  the  superior  courts.  (See  tit. 
Trial.)  But  when  the  usage  began,  to  bring  actions  of  any  trifling 
nature  in  the  courts  of  Westminster-Hall,  it  was  found  to  be  an  intole- 
rable burthen  to  compel  the  parties,  witnesses,  and  jurors  to  come 
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from  Westmoreland  perhaps,  or  Cornwall,  to  try  an  action  of  assault  at 
Westminster.  A  practice,  therefore,  very  early  obtained,  of  continu- 
ing the  cause  from  term  to  term  in  the  court  above,  provided  the 
justices  in  eyre  did  not  previously  come  into  the  county  where  the 
cause  of  action  arose  ;  and  if  it  appeared  that  they  arrived  there 
within  that  interval,  then  the  cause  was  removed  from  the  juris- 
diction of  the  justices  at  Westminster,  to  that  of  the  justices  in 
eyre.  Bract,  lib.  3.  tract.  I.e.  11.  §  8.  Afterwards,  when  the  jus- 
tices in  eyre  were  superseded  by  the  modern  justices  of  assise, 
(who  came  twice  or  thrice  in  the  year  into  several  counties,  ad 
cafiicndas  assisas,  to  take  or  try  writs  of  assise  of  mort  d'ancestor, 
novel  disseisin,  nuisance,  and  the  like,)  a  power  was  superadded  by 
stat.  Westm.  2.  13  Edw  I.  c.  30.  to  these  justices  of  assise  to  try- 
common  issues  in  trespass,  and  other  less  important  suits,  with 
directions  to  return  them  (when  tried)  into  the  court  above ; 
^vvherc  alone  the  judgment  should  be  given.  And  as  only  the 
trial,  and  not  the  determination  of  the  cause,  was  now  intended 
to  be  had  in  the  court  below,  therefore  the  clause  of  nisi  firms 
was  left  out  of  the  conditional  continuances  before  mentioned,  and 
was  directed  by  the  statute  to  be  inserted  in  the  writs  of  venire 
facias;  that  is,  "  that  the  sheriff  should  cause  the  jurors  to  come  to 
Westminster,  (or  wherever  the  king's  courts  should  be  held,)  on 
such  a  day  in  Easter  and  Michaelmas  terms ;  nisifirius,  unless  before 
that  day  the  justices  assigned  to  take  assises  shall  come  into  his 
said  county.'*  By  virtue  of  which  the  sheriff  returned  his  jurors  to 
the  court  of  the  justices  of  assise,  which  was  sure  to  be  held  in 
the  vacation  before  Easter  and  Michaelmas  terms,  and  there  the 
trial  was  had.    See  tit.  Justices  of  Assise. 

An  inconvenience  attended  this  provision  ;  principally  because 
as  the  sheriff  made  no  return  of  the  jury  to  the  court  at  Westmin- 
ster, the  parties  were  ignorant  who  they  were  till  they  came  up- 
on the  trial,  and  therefore  were  not  ready  with  their  challenges  or 
exceptions.  For  this  reason,  by  stat.  42  Edw.  III.  c.  11.  the 
method  of  trials  by  nisifirius  was  altered;  and  it  was  enacted  that 
no  inquest  (except  of  assise  and  gaol  delivery)  should  be  taken  by 
writ  of  nisi  firms,  till  after  the  sheriff  had  returned  the  names  of 
the  jurors  to  the  court  above.  So  that  now  in  almost  every  civil 
cause  the  clause  of  nisifirius  is  left  out  of  the  writ  of  venire  facias, 
which  is  the  sheriff's  warrant  to  warn  the  jury ;  and  is  inserted  in 
another  part  of  the  proceedings  :  for  now  the  course  is,  to  make 
the  sheriff's  venire  returnable  on  the  last  return  of  the  same  term 
wherein  issue  is  joined,  viz.  Hilary  or  Trinity  terms;  which  from 
the  making  up  of  the  issues  therein,  are  usually  called  issuable 
terms.  And  he  returns  the  names  of  the  jurors  in  a  fianel  (a  little 
pane,  or  oblong  piece  of  parchment)  annexed  to  the  writ.  This 
jury  is  not  summoned,  and  therefore,  not  appearing  at  the  day, 
must  unavoidably  make  default ;  for  which  reason,  a  compulsive 
process  is  now  awarded  against  the  jurors,  called  in  the  common 
pleas,  a  writ  of  habeas  cor/iora  juratorum,  and  in  the  king's  bench, 
a  distringas,  commanding  the  sheriff  to  have  their  bodies,  or  to  dis- 
train them  by  their  lands  and  goods,  that  they  may  appear  upon 
the  day  appointed.  The  entry,  therefore,  on  the  roll  or  record  is, 
"  the  jury  is  respited,  through  the  defect  of  the  jurors,  till  the  first 
day  of  the  next  term,  then  to  appear  at  Westminster,  unless  before 
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that  time  viz.  on  Wednesday ,  the  fourth  of  March,  the  justices  of 
our  lord  the  king,  appointed  to  take  assises  in  that  county,  shall 
have  come  to  Oxford  [that  is,  to  the  place  assigned  for  holding; 
the  assises  ;]  and  thereupon  the  writ  commands  the  sheriff  to  have 
their  bodies  at  Westminster  on  the  said  first  day  of  next  term,  or 
before  the  said  justices  of  assise,  if  before  that  time  they  come  to 
Oxford,  viz.  on  the  fourth  of  March  aforesaid.  And  as  the  judges 
are  sure  to  come  and  open  the  circuit  commissions  on  the  day 
mentioned  in  the  writ,  the  sheriff  returns  and  summons  this  jury 
to  appear  at  the  assises,  and  there  the  trial  is  had  before  the  jus- 
tices of  assise  and  nisi  firius  :  among  whom  are  usually  two  of  the 
judges  of  the  courts  at  Westminster,  the  whole  kingdom  being 
divided  into  six  circuits  for  this  purpose.  (See  tit.  Assise,  Circuits.) 
Thus  it  may  be  observed,  that  the  trial  of  common  issues,  at  nisi 
firius,  which  was  in  its  original  only  a  collateral  incident  to  the  ori- 
ginal business  of  the  justices  of  assise,  is  now,  by  the  various  re- 
volutions of  practice,  become  their  principal  civil  employment ; 
hardly  any  thing  remaining  in  use  of  the  real  assises  but  the 
name. 

If  the  sheriff  be  not  an  indifferent  person,  as  if  he  be  a  party  in 
the  suit,  or  be  either  related  by  blood  or  affinity  to  either  of  the 
parties,  he  is  not  then  trusted  to  return  the  jury  ;  but  the  venire 
shall  be  directed  to  the  coroners,  who,  in  this,  as  in  many  other 
instances,  are  the  substitutes  of  the  sheriff,  to  execute  process 
when  he  is  deemed  an  improper  person.  If  any  exception  lies  to 
the  coroners,  the  -venire  shall  be  directed  to  two  clerks  of  the 
court,  or  two  persons  of  the  county  named  by  the  court,  and  sworn. 
And  these  two,  who  are  called  elisors,  or  electors,  shall  indiffer- 
ently name  the  jury,  and  their  return  is  final  ;  no  challenge  being 
allowed  to  their  array.  Fortesc.  de  Laud.  LI.  c.  25.  Co.  Litt.  158, 
See  3  Comm.  c.  23. 

The  learned  Commentator  here  pauses  to  enlarge  in  the  praise  of 
this  mode  of  trial,  even  in  these  its  preparatory  stages,  as  most 
admirably  adapted  for  the  impartial  investigation  of  truth.  He 
then  proceeds : 

When  a  cause  is  ready  for  trial,  the  jury  is  called  and  sworn. 
To  this  end  the  sheriff  returns  his  compulsive  process,  the  writ  of 
habeas  corpora,  or  distringas,  with  the  panel  of  jurors  annexed  to 
the  judge's  officer  in  court.  The  jurors  contained  in  the  panel 
are  either  special  or  common  jurors. 

Special  Juries  were  originally  introduced  in  trials  at  bar, 
when  the  causes  were  of  too  great  nicety  for  the  discussion  of  or- 
dinary freeholders  ;  or  where  the  sheriff  was  suspected  of  partiali- 
ty, though  not  upon  such  apparent  cause  as  to  warrant  an  ex- 
ception to  him  ;  he  is,  in  such  cases,  upon  motion  in  court,  and  a 
rule  granted  thereupon,  to  attend  the  prothonotary,  or  other  pro- 
per officer,  with  his  freeholder's  book  ;  and  the  officer  is  to  take, 
indifferently,  forty-eight  of  the  principal  freeholders  in  the  pre- 
sence of  the  attorneys  on  both  sides ;  who  are  each  of  them  to  strike 
off  twelve,  and  the  remaining  twenty-four  are  returned  upon  the 
panel.  By  stat.  3  Geo.  II.  c.  25.  either  party  is  entitled  upon  mo- 
tion to  have  a  special  jury  struck  upon  the  trial  of  any  issue  as 
well  at  the  assises  as  at  bar  ;   he  paying  the  extraordinarv  ex* 
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penses,  unless  the  judge  will  certify  (in  pursuance  of  stat.  24  Geo, 
II.  c.  18.)  that  the  cause  required  such  special  jury. 

By  the  said  stat.  3  Geo.  II.  c.  25.  when  any  special  jury  shall 
be  ordered  by  rule  of  the  said  courts  in  any  cause  arising  in  any 
city,  &c.  the  jury  is  to  be  taken  out  of  lists  or  books  of  persons 
qualified,  which  shall  be  produced  and  brought  by  the  sheriffs,  &c. 
before  the  proper  officer,  as  the  freeholders'  book  is  for  striking 
juries  in  causes  arising  in  counties.  And  by  stat.  6  Geo.  II.  c.  37. 
(which  makes  perpetual  stat.  3  Geo.  II.  c.  25.)  the  justices  of 
assise  for  the  counties  palatine  of  Chester,  Lancaster,  t^c.  upon 
motion  in  behalf  of  the  king,  or  any  prosecutor  or  defendant,  in 
an  indictment,  information,  or  any  suit,  may  appoint  a  jury  to  be 
struck  for  trial  of  issues  in  like  manner  as  special  juries  in  the 
courts  of  law  at  Westminster. 

Though  this  special  jury  is  allowed  as  well  in  indictments  and 
informations  for  misdemeanors  as  in  civil  actions ;  yet  there  can- 
not be  a  special  jury  in  cases  of  treason  or  felony,  on  account  of 
the  prisoner's  privilege  of  peremptory  challenge.  See  post,  IV. 
21  Fin.  Abr.  301.  If,  after  a  special  jury  has  been  struck,  the 
cause  goes  off  for  default  of  jurors,  no  new  jury  can  be  struck, 
but  the  cause  must  be  tried  by  the  jury  first  appointed.  5.  Term 
Rep.  453. 

The  nomination  of  a  special  jury,  is  to  be  in  the  presence  of  the 
attorneys  on  each  side  ;  but  if  either  of  them  refuse  to  come,  then 
the  secondary,  &c.  may  proceed  ex  parte,  and  he  shall  strike 
twelve  for  the  attorney  who  makes  default.  R.  Trin.  8  Wm.  III. 
B.  R. 

It  hath  also  been  adjudged,  that  if  a  rule  is  made  for  a  special  jury, 
and  it  is  not  expressed,  that  the  master  of  the  office  or  secondary 
shall  strike  forty-eight  freeholders,  and  that  each  of  the  parties 
shall  strike  out  twelve  ;  in  such  case  the  master  may  strike  twen- 
ty-four, and  neither  of  the  parties  strike  out  any.  I  Salk.  405.  A 
special  jury  may  be  granted  to  try  a  cause  at  bar,  without  the  con- 
sent of  parties.  Pasch.  10  Geo.  I.  A  rule  may  be  made  for  a 
good  jury,  and  that  a  special  verdict  may  be  found,  Sec.  Mod.  Cas* 
in  Law  and  Eq.  221. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the 
directions  of  stat.  3  Geo.  II.  c.  25.  which  appoints  that  the  sheriff 
or  officer  shall  not  return  a  separate  panel  for  every  separate  cause, 
as  formerly,  but  one  and  the  same  panel  for  every  cause  to  be 
tried  at  the  same  asbises,  containing  not  less  than  forty-eight,  nor 
more  than  seventy-two,  jurors  :  and  that  their  names  being  written 
on  tickets,  shall  be  put  into  a  box  or  glass  ;  and  when  each  cause 
is  called,  twelve  of  these  persons,  whose  names  shall  be  first 
drawn  out  of  the  box,  shall  be  sworn  upon  the  jury,  unless  ab<- 
sent,  challenged,  or  excused  ;  or  unless  a  previous  view  of  the 
messuages,  lands,  or  place  in  question,  shall  have  been  thought 
necessary  by  the  court :  in  which  case  it  is  provided  by  stat.  4  Ann. 
c.  16.  that  six  or  more  of  the  jurors  returned,  to  be  agreed  on  by 
the  parties,  or  named  by  a  judge,  or  other  proper  officer  of  the 
court,  shall  be  appointed  by  special  writ  of  habeas  corpora,  or  dis~ 
tringas,  to  have  the  matters  in  question  shown  to  themby  two  per- 
sons named  in  the  writ;  and  then  such  of  the  jury  as  have  had 
the  view,  or  so  many  of  them  as  appear,  shall  be  sworn  on  the  in- 
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quest  previous  to  any  other  jurors.  See  this  Diet.  tit.  View, 
These  statutes  are  well  calculated  to  restrain  any  suspicion  of  par- 
tiality in  the  sheriff,  or  any  tampering  with  the  jurors  when  re- 
turned. 

It  may  be  proper  also  to  notice  certain  other  provisions  made 
with  a  view  to  the  same  desirable  purposes.  Panels  of  juries  return- 
ed to  inquire  for  the  king,  may  be  performed  by  the  judges  of  gaol 
delivery,  &c.  Stat.  3  Hen.  VIII.  c.  12.  Jurymen  not  appearing  shall 
forfeit  issues,  if  they  have  no  reasonable  excuse  for  their  defaults, 
■viz.  5s.  on  the  first  writ,  upon  the  second  10*.  and  the  third  writ 
13s.  4d.  Stat.  35  Hen.  VIII.  c.  6.  No  jury  is  to  appear  at  West- 
minster for  a  trial,  when  the  offence  was  committed  thirty  miles  off ; 
except  the  attorney-general  require  it.  Stat.  18  Eliz.  c.  5.  §  2. 
Constables  of  parishes,  Sec.  at  Michaelmas  quarter  sessions  yearly, 
are  to  return  to  the  justices  of  peace,  lists  of  the  names  and  pla- 
ces of  abode  of  persons  qualified  to  serve  on  juries,  between  the 
ages  of  twpnty-one  and  seventy,  attested  upon  oath,  on  pain  of 
forfeiting  51.  And  the  justices  of  peace  shall  order  the  clerk  of  the 
peace  to  deliver  a  duplicate  of  those  lists  to  the  sheriff,  &c.  And 
sheriffs  are  to  empannel  no  other  persons,  under  the  penalty  of  20/. 
&C.  Stats.  7  &  8  Wm.  III.  c.  32.    3  Ann.  c.  18. 

No  sheriff,  bailiff,  Sec  shall  return  any  person  to  serve  on  a 
jury,  unless  he  hath  been  duly  summoned  six  days  before  the  day 
of  appearance ;  nor  shall  take  any  money  or  other  reward  to  ex- 
cuse the  appearance  of  any  juryman,  on  pain  of  forfeiting  10/. 
Stat.  4  Sc  5  TV.  fcr"  M.  c.  24. 

By  the  stat.  3  Geo.  II.  c.  25.  lists  of  jurors  qualified  are  to  be 
made  from  the  rates  of  each  parish,  and  fixed  on  the  doors  of 
churches,  Sec.  twenty  days  before  the  feast  of  St.  Michael,  that  pub- 
lic notice  may  be  given  of  persons  qualified  omitted,  or  of  per- 
sons inserted  who  are  not  so,  8cc.  and  the  lists  being  set  right  by 
the  justices  of  peace  in  quarter  sessions,  duplicates  are  to  be 
delivered  to  the  sheriffs  of  counties,  by  the  clerks  of  the  peace  ; 
the  names  contained  in  which  shall  be  entered  alphabetically  by 
the  sheriffs  in  a  book,  with  their  additions,  and  places  of  abode, 
&c.  If  any  sheriff  shall  return  other  persons  to  serve  on  juries; 
or  the  clerk  of  the  assise  record  any  appearance,  when  the  party 
did  not  appear,  they  shall  be  fined  by  the  judges,  not  above  10/. 
nor  less  than  40s.  The  like  penalty  for  taking  money  to  excuse 
persons  from  serving ;  and  the  sheriffs  may  be  fined  5/.  for  re- 
turning jurors,  who  have  served  two  years  before,  Sec.  Jurors 
making  default  in  appearance  shall  be  fined  not  exceeding  51.  nor 
under  40.?.  By  stat.  4  Geo.  II.  c.  7.  §  2.  no  person  shall  be  re- 
turned as  a  juror  at  nisi  firius  in  Middlesex,  who  has  been  return- 
ed there  in  the  two  preceding  terms  or  vacations.  By  stat.  3  Geo. 
II.  c.  25.  no  persons  shall  be  returned  as  jurors  at  assises  in  coun- 
ties who  have  served  within  two  years  ;  except  in  Rutlandshire) 
(the  smallest  cOunty  in  England,)  where  the  time  is  limited  to 
one  year  ;  and  in  Yorkshire,  (the  largest,)  where  it  is  extended  to 
four  years.  The  stat.  29  Geo.  II.  c.  19.  enacts,  that  persons  sum- 
moned on  juries  in  courts  of  record  in  London,  or  in  any  other 
cities,  corporations,  and  franchises,  not  attending,  may  be  fined 
from  40s.  to  20s. 
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If  the  sheriff  return  twelve  jurors  only,  according  to  the  writ, 
where  he  ought  to  have  returned  twenty-four,  according  to  the 
usage,  for  speeding  the  trial  in  case  of  challenge,  death,  or  sick- 
ness, &c.  he  shall  be  amerced.  Jenk.  Cent.  172. 

Either  the  plaintiff  or  defendant  may  use  their  endeavours  for 
any  juryman  to  appear ;  but  one  who  is  not  a  party  to  the  suit  may 
not :  and  an  attorney  was  thrown  over  the  bar,  because  he  had 
given  the  names  of  several  persons  in  writing  to  the  sheriff,  whom 
he  would  have  returned  on  the  jury,  and  the  names  of  others  whom 
he  would  not  have  returned.  Moor,  882.  If  a  juryman  appear, 
and  refuse  to  be  sworn,  or  refuse  to  give  any  verdict,  if  he  en- 
deavours to  impose  upon  the  court,  or  is  guilty  of  any  misbeha- 
viour after  departure  from  the  bar,  he  may  be  fined,  and  attach- 
ment issue  against  him.    2  Hawk.  P.  C.  c.  22.  §  15 — 18. 

If,  by  means  of  challenges,  or  other  cause,  a  sufficient  number 
of  unexceptionable  jurors  doth  not  appear  at  the  trial,  either  party 
may  pra>  a  tales.  A  tales  is  a  supply  of  such  men  as  are  sum- 
rnoned  upon  the  first  panel,  in  order  to  keep  up  the  deficiency. 
For  this  pin  pose  a  writ  of  decern  tales,  octo  tales,  and  the  like,  was 
used  to  be  issued  to  the  sheriff  at  common  law,  and  must  be  still 
so  done  at  a  trial  at  bar,  if  the  jurors  make  default.  But  at  the 
assises,  or  nisi  prius,  by  virtue  of  stat.  35  Hen.  VIII.  c.  6.  and 
other  subsequent  statutes,  (14  Eliz.  c.  9.  7  &  8  Wm.  III.  c.  32. 
See.)  the  judge  is  empowered,  at  the  prayer  of  either  party,  to 
award  a  tales  de  circumstantibus  of  such  persons  present  in  court, 
as  are  duly  qualified  to  be  joined  to  the  other  jurors  to  try  the 
cause,  who  are  liable,  however,  to  the  same  challenges  as  the  prin- 
cipal jurors,  This  is  usually  done  till  the  legal  number  of  twelve 
be  completed.  See  10  Rep.  102.    Finch,  414.    2  Roll  Abr.  67. 

Upon  a  trial  at  bar,  if  the  jury  do  not  appear  full,  the  court 
cannot  grant  a  tales  de  circumstantibus,  but  will  grant  a  decern  tales, 
returnable  in  some  convenient  time  the  same  term,  to  try  the 
cause.  2  Lill.  Abr.  552.  A  plaintiff  or  defendant  may  have  a  tales 
de  circumstantibus;  and  the  statutes  which  authorize  justices  of 
nisi  prius  to  award  a  talcs  de  circumstantibus,  extend  as  well  to 
capital  cases  as  to  others ;  but  such  a  tales  cannot  be  prayed  for 
the  king  upon  an  indictment  or  criminal  information,  without  a  war- 
rant from  the  attorney-general,  or  an  express  assignment  from 
the  court  before  which  the  inquest  is  taken ;  though  it  may  be 
awarded  on  an  information  qui  tarn,  &c.  because  of  the  interest 
which  the  prosecutor  hath  in  such  prosecutions.  2  Hawk.  P.  C.  c. 
41.  §  18.  3  Salk.  339.  A  tales  is  not  to  be  granted  where  the 
whole  jury  is  challenged,  Sec.  but  the  whole  panel,  if  the  chal- 
lenge be  made  good,  is  to  be  quashed,  and  a  new  jury  returned  ; 
for  a  tales  consists  but  of  some  persons  to  supply  the  places  of 
such  of  the  jurors  as  were  wanting  of  the  number  of  twelve,  and 
is  not  to  make  a  new  jury.    2  Lill.  Abr.  252. 

If  but  one  juror  appears  on  the  principal  panel,  the  court  may  or- 
der a  tales  under  stat  35  Hen.  VIII.  c.  6.  10  Rep.  102.  And  if  upon 
a  habeas  corpora,  or  a  distringas  jur.  none  of  the  jury  appear,  it  is 
said  a  decern  tales  shall  be  awarded ;  but  it  shall  not  be  had  upon  a 
venire  fac.  Cro.  Eliz.  502.  Moor,  528.  See  Dyer,  245.  2  Roll. 
Rep.  75.  At  the  assises,  one  of  the  principal  panel  appeared,  an4 
mo  more,  and  a  tales  was  awarded,  the  title  whereof  was  nomim  de- 
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cent  talium,  and  under  it  eleven  were  returned  ;  this  was,  notwith- 
standing, held  good  ;  for  it  is  only  a  misprision  of  the  clerk,  and 
decern  was  struck  out,  and  then  the  title  was  nomina  talium,  &c. 
And  it  was  adjudged  that  if,  after  a  tales  granted,  the  principal 
panel  should  be  quashed,  the  tales  should  stand  good,  and  more  be 
added,  &c.    4  Rep.  103.    2  Cro.  316. 

Before  the  stat.  3  Geo.  II.  c.  25.  twenty-four  different  jurors 
were  returned  for  the  trial  of  each  separate  cause  in  the  manner 
of  twenty-four  special  jurymen  at  present;  hence  the  necessity  of 
praying  a  tales,  from  the  non-attendance  of  twelve  unexceptiona- 
ble persons  in  each  panel,  would  frequently  occur.  And  by  stat. 
7  Sc  8  Wm.  III.  c.  32.  it  was  enacted,  that  the  tales  men  should  be 
selected  from  those  who  had  been  summoned  on  other  panels. 
But  since  the  practice  was  introduced  by  the  said  stat.  3  Geo.  II. 
c.  25.  of  empannelling  not  less  than  forty-eight,  nor  more  than  se- 
venty-two, for  the  trial  of  all  common  causes,  the  provisions  of  the 
statutes  respecting  a  tales,  are  now  confined,  in  a  great  measure,  to 
special  juries.  If  a  tales  in  default  of  special  jurymen  is  prayed, 
it  is  supplied  agreeably  to  stat.  7  8c  8  Wm.  IIJ.  c.  32.  from  the 
panel  of  common  jurymen.  No  tales  can  be  prayed  where  all  the 
special  jurymen  are  absent.  A  tales  may  be  prayed  as  in  civil  ac- 
tions in  cases  of  misdemeanor  tried  by  writ  of  nisifirius.  3  St.  Tr.  57. 

When  a  sufficient  number  of  persons  empannelled,  or  tales  men 
appear,  they  are  then  separately  sivorn,  "  well  and  truly  to  try  the 
issue  joined  between  the  parties,  and  a  true  verdict  to  give  ac- 
cording to  the  evidence,"  and  hence  they  are  denominated  the 
jury,  jurator;  and  jurors,  sc.  juratores. 

The  number  of  the  jury  thus  sworn  must  in  general  be  twelve; 
to  this,  there  are,  however,  a  very  few  exceptions. 

In  the  manor  of  Penryn  Farrein,  in  Cornwall,  there, was  a  cus- 
tom to  try  an  issue  with  six  jurors  ;  but  this  custom  was  adjudg- 
ed no  good  custom,  as  Rolle,  Chief  Justice,  affirmed.  Mich.  Term, 
1652,  MSS.  not.  The  printed  books  also  furnish  two  cases  against 
such  a  custom  ;  in  the  first  of  which  cases,  Rolle  appears  to  have 
argued  for  it ;  and  to  have  noticed,  that  there  was  a  multitude  of 
records  in  twenty  several  courts  in  Cornwall,  proving  its  preva- 
lency.  See  Fredymock  v.  Ferryman,  Cro.  Car.  259.  1  Roll.  Abr. 
564.  and  Aike  et  al.  v.  Aunkin,  1  Sid.  233.  In  some  special  cases 
only,  the  jury  may  be  less  than  twelve  ;  and  in  some,  must  or 
may  be  more.  They  may  be  less.  Thus  it  may  be  in  Wales, 
under  the  provision  of  stat.  34  8c  35  Hen.  VIII.  c.  26.  concerning 
Wales,  which  allows  of  six.  See  the  stat.  §  74.  Cro.  Car.  259. 
1  Sid.  233.  and  stat.  3  Geo.  II.  c.  25.  §  9.  So  also  it  is  in  some 
special  cases  in  England,  as  six  or  eight  in  inquiry  of  damages  on 
default,  and  in  inquiry  of  waste  ;  though  this  latter  has  been  ques- 
tioned, and  even  denied.  Sfielm.  Gloss,  doc.  Jurata.  Fitz.  Ar.  B. 
137.  (C).  Dune.  Trials  per  pais,  c.  6.  1  Vent.  113.  Finch's  L. 
400.  Further,  there  is  in  Glanville  a  writ  for  a  jury  of  eight  to 
inquire  into  the  age  where  infancy  is  alleged.  GlanDille,  I.  13. 
e.  14,  15,  16.  See  tit.  Infant.  Instances,  in  which  the  law  allows 
or  requires  more  than  twelve,  are  attaint,  in  which  there  must  be 
twenty -four;  the  grand  assise,  in  which  there  must  be  sixteen;  the 
grand  jury,  for  indictments,  which  usually  consist  of  some  number 
between  twelve  and  twenty-three ;  a  writ  of  inquiry  of  waste,  m 
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^Ivhich  thirteen  have  been  allowed.  Finch's  L.  484.  Sjielm.  Gloss, 
-one.  Jurata.  2  Hale's  Hist.  P.  C.  161.  Cro.  Car.  414.  1  Inst. 
155.  a.  in  n. 

II.  As  the  jurors  appear,  when  called,  they  shall  be  sworn,  un- 
less challenged  by  either  party.  Challenges  are  of  two  sorts,  chal- 
lenges to  the  array,  and  challenges  to  the  Jwlls. 

Challenges  to  the  array,  are  at  once  an  exception  to  the  whole 
panel,  in  which  the  jury  are  arrested  or  set  in  order  by  the  sheriff 
in  his  return  ;  and  they  may  be  made  on  account  of  partiality,  or 
some  default  in  the  sheriff,  or  his  under  officer,  who  arrayed  the 
panel.  And,  generally  speaking,  the  same  reasons  that  before  the 
awarding  the  venire  were  sufficient  to  have  directed  it  to  the  co- 
roners or  elisors,  will  also  be  sufficient  to  quash  the  array,  when 
made  by  a  person  or  officer  of  whose  partiality  there  is  any  tole- 
rable ground  of  suspicion.  Also,  though  there  be  no  personal  ob- 
jection against  the  sheriff,  yet  if  he  arrays  the  panel  at  the  nomi- 
nation, or  under  the  direction  of  either  party,  this  is  good  cause 
of  challenge  to  the  array.  Formerly,  if  a  lord  of  parliament  had 
a  cause  to  be  tried,  and  no  knight  was  returned  upon  the  jury,  it 
was  a  cause  of  challenge  to  the  array.  Co.  Litt.  156.  Selden, 
Baronage,  II.  11.  But  an  unexpected  use  having  been  made  of 
this  dormant  privilege  by  a  spiritual  lord,  (the  Bishop  of  Worcester, 
M.  23  Geo.  11.  B.  R.)  it  was  abolished  by  stat.  24  Geo.  II.  c.  18. 
But  still  in  an  attaint,  a  knight  must  be  returned  on  the  jury. 
Co.  ILitt.  156. 

Also  by  the  policy  of  the  ancient  law,  the  jury  was  to  come  de 
■vicineto,  from  the  neighbourhood  of  the  vill  or  place  where  the 
cause  of  action  was  laid  in  the  declaration,  and  therefore  some  of 
the  jury  were  obliged  to  be  returned  from  the  hundred  in  which 
such  vill.  lay;  and,  if  none  were  returned,  the  array  might  be 
challenged  for  defect  of  hundredors.  For,  living  in  the  neighbour- 
hood, they  were  properly  the  very  country,  or  fiais,  to  which  both 
parties  had  appealed  ;  and  were  supposed  to  know  beforehand  the 
characters  of  the  parties  and  witnesses,  and  therefore  the  better 
knew  what  credit  to  give  to  the  facts  alleged  in  the  evidence. 
But  this  convenience  was  overbalanced  by  another  very  natural 
and  almost  unavoidable  inconvenience ;  that  jurors  coming  out  of 
the  immediate  neighbourhood,  would  be  apt  to  intermix  their  pre- 
judices and  partialities  in  the  trial  of  right.  And  this  our  law 
was  so  sensible  of,  that  it  has  for  a  long  time  been  gradually  re* 
linquishing  this  practice  ;  the  number  of  necessary  hundredors 
in  the  whole  panel,  which  in  the  reign  of  Edward  III.  were 
constantly  six,  being  in  the  time  of  Fortescue,  reduced  to  four. 
Gild.  Hist.  C.  P.  c.  1.  Fortesc.  de  Laud.  LI.  c.  25.  Afterwards,  in- 
deed, stat.  35  Hen.  VIII.  c.  6.  restored  the  ancient  number  of  six; 
but  that  clause  was  soon  virtually  repealed  by  stat.  27  Eliz.  c.  6. 
which  required  only  two.  And  Sir  Edward  Coke  also  gives  us 
such  a  variety  of  circumstances,  whereby  the  courts  permitted  this 
necessary  number  to  be  evaded,  that  it  appears  they  were  heartily 
tired  of  it.  I  Inst.  157.  At  length,  by  stat.  4  &  5  Ann.  c.  16.  it 
was  entirely  abolished  upon  civil  actions,  except  upon  penal  sta- 
tutes ;  and  upon  those  also  by  stat.  24  Geo.  II.  c.  18.  the  jury  being 
aow  only  to  come  det  cor/iore  comitates,  from  the  body  of  the  county 
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at  large,  and  not  de  vicineto,  or  from  the  particular  neighbour- 
hood. 

The  array,  by  the  ancient  law,  may  also  be  challenged,  if  an 
alien  be  party  to  the  suit,  and,  upon  a  rule  obtained  by  his  motion 
to  the  court,  for  a  jury  de  medietate  lingua,  such  a  one  be  not  re- 
turned by  the  sheriff,  pursuant  to  the  stat.  28  Ediv.  III.  c.  13.  en- 
forced by  stat.  8  Hen.  VI.  c.  29.  which  enacts,  that  where  either 
party  is  an  alien  born,  the  jury  shall  be  one  half  denizens  and  the 
other  aliens,  (if  so  many  be  forthcoming  in  the  place,)  for  the 
more  impartial  trial.  A  privilege  indulged  to  strangers  in  no 
other  country  in  the  world,  but  which  is  as  ancient  with  us  as  the 
time  of  King  Ethelred.  But  when  both  parties  are  aliens,  no  par- 
tiality is  to  be  presumed  to  one  more  than  another ;  and  therefore 
it  was  resolved  soon  after  the  stat.  8  Hen.  VI.  that  where  the 
issue  is  joined  between  two  aliens,  (unless  the  plea  be  had  before 
the  mayor  of  the  staple,  and  thereby  subject  to  the  restrictions  of 
stat.  27  Edw.  III.  st.  2.  c.  8.)  the  jury  shall  all  be  denizens-  Year 
Books,  2 1  Hen.  VI.  4.  And  it  now  might  be  a  question,  how  far  the 
stat.  3  Geo.  II.  c.  25. (before  referred  to,)  hath  in  civil  causes  unde- 
signedly abridged  this  privilege  of  foreigners,  by  the  positive  di- 
rections therein  given  concerning  the  manner  of  empannelling  ju- 
rors, and  the  persons  to  be  returned  in  such  panel.  So  that,  (un- 
less this  statute  is  to  be  construed  by  the  same  equity,  which  stat. 
8  Hen.  VI.  c.  29.  declared  to  be  the  rule  of  interpreting  stat.  2 
Hen.  V.  st.  2.  c.  3.  concerning  the  landed  qualification  of  jurors 
in  suits  to  which  aliens  were  parties,)  a  court  might  perhaps  he- 
sitate, whether  it  has  now  a  power  to  direct  a  panel  to  be  re- 
turned de  medietate  Ungues;  and  thereby  alter  the  method  pre- 
scribed for  striking  a  special  jury,  or  balloting  for  common  jurors, 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular 
jurors.  By  the  laws  of  England,  in  the  time  of  Brae  ton  and  Fleta> 
a  judge  might  be  refused  for  good  cause;  but  now  the  law  Ls 
otherwise,  and  it  is  held,  that  judges  and  justices  cannot  be  chal- 
lenged.   See  Bract.  I.  5.  c.  15.  Fleta,  I.  6.  c.  3/.    Co.  Lite.  2-94. 

Challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact)  are. 
reduced  to  four  heads  by  Sir  Edward  Coke;  propter  honoris  re- 
spec  turn;  propter  defectum;  propter  affectum;  et  propter  delictum. 

Propter  honoris  respectum,  as  if  a  lord  of  parliament  be  empap 
nelled  on  a  jury,  he  may  be  challenged  by  either  party,  or  he  may 
challenge  himself. 

Propter  defectum,  as,  if  a  juryman  be  an  alien  horn,  this  is  defec  t 
of  birth:,  if  he  be  a  slave  or  bond  man,  this  is  defect  of  liberty, 
and  he  cannot  be  liber  et  legalis  homo.  Under  the  word  homo  also, 
though  a  name  common  to  both  sexes,  the  female  is  however  ex- 
cluded, propter  defectum  sexiis  :  except  when  a  widow  feiens  her- 
self with  child,  in  order  to  exclude  the  next  heir,  and  a  supposi* 
titious  birth  is  suspected  to  be  intended ;  then,  upon  the  writ  dc 
ventre  inspiciendo,  a  jury  of  women  is  to  be  empannelled  to  try 
the  question,  "  whether  with  child  or  not."  Cro.  Eliz.  566.  See  this 
Diet.  tit.  Ventre  Inspiciendo. 

But  the  principal  deficiency  is  a  defect  of  estate,  sufficient  to 
qualify  him  to  be  a  juror.  This  depends  upon  a  variety  of  sta- 
tutes. First,  by  stat.  Westm.  2.  13  Ediv.  I.  c.  3S.  none  shall  pass 
on  juries  in  assises  within  the  county,  but  such  as  may  dispend 
twenty  shillings  by  the  year,  at  the  least,  which  is  increased  to 
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forty  shillings  by  stats.  21  Ediv.  I.  st.  1.  2  fferc.  V.  st.  2.  c.  0. 
This  was  doubled  by  stat.  27  Eliz.  c.  6.  which  requires,  in  every 
such  case,  the  jurors  to  have  estate  of  freehold  to  the  yearly  value 
of  four  pounds  at  the  least.  This  qualification  was  raised  by  stat 
16  &  17  Car.  II.  c.  3.  to  twenty  pounds  per  annum;  which  being 
only  a  temporary  act,  for  three  years,  was  suffered  to  expire  with- 
out renewal,  to  the  great  debasement  of  juries.  However,  by  stat. 
4  &  5  W.&M.  c.  24.  it  was  again  raised  to  ten  pounds  p.er  annum 
in  England,  and  six  pounds  in  Wales,  of  freehold  lands  or  cofiy. 
hold;  which  is  the  first  time  that  copyholders  (as  such)  were  ad- 
mitted to  serve  upon  juries  in  any  of  the  king's  courts;  though 
they  had  before  been  admitted  to  serve  in  some  of  the  sheriff's 
courts,  by  stats.  1  Rich.  III.  c.  4.  9  Hen.  VII.  c.  13.  All  cities, 
boroughs,  and  corporate  towns,  are  excepted  out  of  the  stat.  4  8c  5 
W.  fcf  M.  c.  24.  And  by  an  ancient  statute,  23  Hen.  VIII.  c.  15. 
trials  of  felons  in  corporations  may  be  by  freemen  worth  forty 
pounds  in  goods.  Lastly,  by  stat.  3  Geo.  II.  c.  25.  any  leaseholder 
for  the  term  of  five  hundred  years  absolute,  or  for  any  term  de- 
terminable upon  life  or  lives,  of  the  clear  yearly  value  of  twenty 
pounds  per  annum,  over  and  above  the  rent  reserved,  is  qualified 
to  serve  upon  juries.  On  account  of  the  small  number  of  free- 
holders in  the  county  of  Middlesex,  and  the  frequent  occasion  for 
juries  at  Westminster,  in  that  county,  it  is  enacted,  by  stat.  4  Geo. 
II.  c.  7.  that  a  leaseholder  for  any  number  of  years,  if  the  im- 
proved annual  value  of  his  lease  be  fifty  pounds,  above  all  ground- 
rents  and  other  reservations,  shall  be  liable  to  serve  upon  juries 
for  that  county.  By  stat.  3  Geo.  II.  c.  25.  persons  empannelled  upon 
any  jury  within  the  city  of  London  shall  be  householders,  and  pos- 
sessed of  some  estate,  either  real  or  personal,  of  the  value  of  one 
hundred  pounds.  When  the  jury  is  de  mcdietate  lingua,  that  is, 
one  moiety  of  the  English  tongue  or  nation,  and  the  other  of  any 
foreign  one,  no  want  of  lands  shall  be  cause  of  challenge  to  the 
alien  ;  for  as  he  is  incapable  to  hold  any,  this  would  totally  de- 
feat the  privilege.  »See  ante,  and  stats.  2  Hen.  V.  st.  2.  c.  3.  -8  Hen. 
VI.  c.  29. 

Jurors  may  be  challenged  propter  affectum,  for  suspicion  of  bias 
or  partiality.  This  may  be  either  a  principal  challenge,  or  to  the 
favour.  A  principal  challenge  is  such,  where  the  cause  assigned 
carries  with  it  prima  facie  evident  marks  of  suspicion,  either  of 
malice  or  favour:  as  that  a  juror  is  of  kin  to  either  party  within 
the  ninth  degree,  Finch's  L.  401.;  that  he  has  been  arbitrator  on 
either  side;  that  he  has  an  interest  in  the  cause;  that  there  is  an 
action  depending  between  him  and  the  party  ;  that  he  has  taken 
money  for  his  verdict  i  that  he  has  formerly  been  a  juror  in  the 
same  cause ;  that  he  is  the  party's  master,  servant,  counsellor, 
steward  or  attorney  of  the  same  society  or  corporation  with  him : 
all  these  are  principal  causes  of  challenge  ;  which,  if  true,  cannot 
be  overruled,  for  jurors  must  be  omni  exceptione  majores.  Chal- 
lenges to  the  favour,  are  where  the  party  hath  no  principal  chal- 
lenge ;  but  objects  only  some  probable  circumstances  of  suspicion, 
as  acquaintance  and  the  like  ;  the  validity  of  which  must  be  left 
to  the  determination  of  triors,  whose  office  it  is  to  decide  whe- 
ther the  juror  be  favourable  or  unfavourable.  The  triors,  in, 
case  the  first  man  called  be  challenged,  are  two  indifferent  per* 


JURY  n.  577 

sons  named  by  the  court,  and,  if  they  try  one  man,  and  find  him 
indifferent,  he  shall  be  sworn ;  and  then  he  and  the  two  triors 
shall  try  the  next ;  and,  when  another  is  found  indifferent  and 
sworn,  the  two  triors  shall  be  superseded,  and  the  two  first  sworn 
on  the  jury  shall  try  the  rest.    Co.  Lift.  158. 

Challenges  firofiter  delictum  are  for  some  crime  or  misdemeanor, 
that  affects  the  juror's  credit  and  renders  him  infamous.  As 
for  a  conviction  of  treason,  felony,  perjury,  or  conspiracy;  or  if 
for  some  infamous  offence  he  hath  received  judgment  of  the  pil- 
lory, tumbrel,  or  the  like,  or  to  be  branded,  whipt,  or  stigmatized-; 
or  if  he  be  outlawed  or  excommunicated ;  or  hath  been  attainted 
of  false  verdict,  firamunire,  or  forgery ;  or,  lastly,  if  he  hath  pro- 
ved recreant  when  champion  in  the  trial  by  battel,  and  thereby 
hath  lost  his  liber  am  legem.  AjUror  may  himself  be  examined  on 
oath  of  voir  dire,  veritatem  dicerej  with  regard  to  such  causes  of 
challenge,  as  are  not  to  his  dishonour  or  discredit,  but  not  with 
regard  to  any  crime,  or  any  thing  which  tends  to  his  disgrace  or 
disadvantage.    Co.  Litt.  158.  b.  and  see  the  notes  there. 

Besides  these  challenges,  which  are  exceptions  against  the  fit- 
ness of  jurors,  and  whereby  they  may  be  excluded  from  serving, 
there  are  also  other  causes  to  be  made  use  of  by  the  jurors  them- 
selves, which  are  matter  of  exemption  ;  whereby  their  service  is 
excused.  As  by  stat.  JVestm.  2.  13  Edtv.  I.  c.  38.  sick  and  decrepit 
persons,  persons  not  commorant  in  the  county,  and  men  above  se- 
venty years  old;  and  by  the  stat.  7  &  8  Wm.  III.  c.  32.  infants  un- 
der twenty-one.  This  exemption  is  also  extended  by  divers  sta- 
tutes, customs,  and  charters,  to  physicians,  and  other  medical  per- 
sons, counsel,  attorneys,  officers  of  the  court,  and  the  like  ;  all  of 
whom,  if  empannelled,  must  show  their  special  exemption.  Clergy- 
men are  also  usually  excused,  out  of  favour  and  respect  to  their 
function  ;  but  if  they  are  seised  of  lands  and  tenements,  they  are, 
in  strictness,  liable  to  be  empannelled  in  respect  of  their  lay  fees, 
unless  they  be  in  the  service  of  the  king  or  some  bishop.  Fitz. 
MB.  166.    Reg.  Brev.  179. 

Barons  of  the  realm,  as  has  been  already  hinted,  and  all  above 
them,  are  not  to  serve  in  any  ordinary  jury;  and  others  may  have 
this  privilege  by  writ,  or  the  king's  grant,  8cc.  6  Re/i.  53.  1 
Brownl.  30.  But  such  as  have  charters  of  exemption,  shall  be 
sworn  on  great  assises,  and  in  attaints,  8cc.  when  their  oath  is  re- 
quisite.   Stat.  52  Hen.  III.  c.  14. 

It  has  been  already  remarked  that  a  person  indicted  of  treason 
■may  challenge  thirty -five  of  those  returned  on  the  panel  of  jurors 
to  try  him,  without  cause  shown  ;  and  if  two  or  more  are  to  be 
tried,  they  may  challenge  so  many  each  ;  but  then  they  are  to  be 
tried  singly,  or  all  may  challenge  that  number  in  the  whole,  and  be 
tried  jointly.  3  Salk.  81.  By  stat.  3  Hen.  VII.  c.  14.  in  treason, 
by  the  king's  sworn  servants,  for  compassing  to  kill  the  king,  tried 
before  the  steward  of  the  king's  household,  Sec.  no  challenge  shall 
be  allowed  but  for  malice.  Some  statutes  which  take  away  the 
benefit  of  clergy  from  felons,  exclude  those  from  their  clergy  who 
peremptorily  challenge  more  than  twenty,  whereby  they  are  liable 
to  judgment  of  death.  See  stats.  22  Hen.  VIII.  c.  14.  28  Hen, 
VIII.  c.  1.  1  Edw.  VI.  c.  12.  §  11.  3  &  4  W.  fcj*  M.  c.  9.  But 
it  is  now  settled,  that  if  the  offender  be  within  the  benefit  of  cler^v. 
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the  challenge  shall  be  overruled,  and  the  party  put  upon  his  triaL 
2  Hawk.  P.  C.  c.  43. 

All  peremptory  challenges  are  to  be  taken  by  the  party  himself; 
and  where  there  are  divers  challenges,  they  must  be  taken  all  at 
once.  But  there  can  be  no  challenge  till  the  jury  is  full ;  and  then 
the  array  is  to  be  challenged,  before  one  of  them  is  sworn.  Hob. 
235.  Where  the  king  is  party,  if  the  other  side  challenge  a  juror 
above  the  number  allowed  by  law,  he  ought  to  show  the  cause  of 
his  challenge  immediately.  1  Bulst.  191.  A  defendant  shall  show 
all  causes  of  challenge,  before  the  king  shall  show  ajiy.  2  Hawk. 
P.  C.  c.  43. 

If  the  juror  is  convicted  and  attainted  of  treason,  felony,  per- 
jury, adjuged  to  the  pillory,  on  other  punishment  whereby  he  be- 
comes infamous,  or  is  outlawed  or  excommunicate,  these  are  all 
principal  challenges;  but  in  those  cases  and  others,  he  that  chal- 
lenged! is  to  show  the  record,  if  he  will  have  it  take  place  as  a 
principal  challenge;  otherwise  he  must  conclude  to  the  favour,  un- 
less it  be  a  record  of  the  same  court.  Co.  Lilt.  157.  A  person 
under  prosecution  for  any  crime,  may,  before  indicted,  challenge 
any  of  the  grand  jury,  as  being  outlawed,  Sec.  or  returned  at  the  in- 
stance of  the  prosecutor,  or  not  returned  by  the  proper  officer,  &c. 
2  Hawk.  P.  C.  c.  25.  §  16. 

A  principal  challenge  being  found  true,  is  sufficient  without  leav- 
ing it  to  triors  ;  but  if  some  of  a  jury  are  challenged  for  favour, 
they  shall  be  tried  by  the  rest  of  the  jury  whether  indifferent.  Co. 
Lite.  158.  Where  a  challenge  is  made  to  the  array,  the  court  ap- 
point the  two  triors,  who  are  sworn,  and  then  the  cause  of  favour 
is  shown  to  them,  which-  may  be  called  the  issue  they  are  to  try ;. 
and  if  it  is  proved,  then  they  give  their  verdict  that  they  are  not 
indifferently  empannelled,  and  this  is  entered  of  record  ;  but  if  the 
favour  is  not  proved,  then  they  say  the  jury  were  indifferently  em- 
pannelled, and  so  the  trial  goes  on,  without  making  any  entry-  of 
the  matter.    1  Bulst.  114; 

If  one  take  a  principal  challenge  against  a  juror,  he  cannot  af- 
terwards challenge  that  juror  for  favour,  and  waive  his  former  chal- 
lenge; but  a  challenge  may  be  made  to  the  polls  after  it  has  been 
made  to  the  array.  Wood.  592.  A  new  jury  is  to  be  empannelled 
by  the  coroner,  where  the  array  is  quashed  for  partiality,  &c.  oi 
the  sheriff.    Trials  per  pais,  15. 

If  a  plaintiff  ons  defendant  have  action  of  battery,  Sec.  against  the 
sheriff,  or  the  sheriff  against  them,  it  is  cause  of  challenge;,  and  if 
either  of  the  parties  have  action  of  debt  against  the  sheriff;  or  if- 
the  sheriff  hath  any  parcel  of  land  depending  on  the  same  title  as 
the  parties;  or  if  he,  or  his  bailiffs  who  returned  the  jury,  be  un- 
der the  distress  o£ either  party,  Sec. ;  these  are  good  causes  of  chal- 
lenge. Where  one  of  the  jurors  hath  a  suit  at  law  depending  with 
the  plaintiff,  it  is  good  challenge.  Sty.  129.  An  action  depending 
betwixt  either  o£  the  parties  and  a  juror,  implying  malice,  is  cause 
of  challenge;  and  a  juror  may  be  challenged  for  holding  lands  by  the 
same  title  as  the  defendant.  2  Leon.  40.  If  a  person  owes  suit 
of  court,  &c.  to  a  lord  of  a  hundred,  who  is  plaintiff,  it  is  a  prin- 
cipal challenge,  as  he  is  within  the  distress  of  the  plaintiff.  Dyer, 
176.  But  it  is  said  to  be  no  challenge  that  a  person  is  in  debt  to 
either  party.    1  Arelst.  Abr.  426.    A  juror  returned  by  a  wrong 
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name  may  be  challenged  and  withdrawn,  so  that  the  jury  shall  not 
be  taken;  yet  a.  tales  may  be  granted.  1  Lill.  Abr.  260.  And  if 
a  juror  declares  the  right  of  either  of  the  parties,  Sec.  it  is  cause 
of  challenge;  though  it  hath  been  ruled  that  it  is  not  sufficient  cause 
t)f  challenge,  that  a  juror  delivered  his  opinion  touching  the  title 
of  the  land  in  question,  because  his  opinion  may  be  altered  on 
hearing  the  evidence.    Pasch.  23  Car.  B.  R. 

If  there  are  two  defendants  in  a  real  action,  or  two  tenants,  and 
one  challenge  a  juror,  and  the  other  will  not,  the  juror  (the  chal- 
lenge being  allowed)  shall  be  drawn  against  the  rest.  1 1  Hen, 
VI.  15.  Jenk.  Cent.  114.  To  say  of  a  person  to  be  tried  for  any 
crime,  that  he  is  guilty,  or  will  be  hanged,  i&c.  is  good  cause  of 
challenge;  but  the  prisoner  must  prove  it  by  witnesses,  and  not 
out  of  the  mouth  of  the  juryman,  who  may  not  be  examined :  and 
though  a  juryman  may  be  asked  upon  a  voir  dire,  whether  he 
hath  any  interest  in  the  case,  or  whether  he  hath  a  freehold,  &c. 
yet  a  juryman  or  a  witness  shall  not  be  examined  whether  he  hath 
been  convict  of  felony,  or  guilty  of  any  crime,  &c.  which  would 
make  a  man  discover  that  of  himself  which  tends  to  make  him  in- 
famous, and  the  answer  might  charge  him  with  a  misdemeanor. 
1  Salk.  153. 

If  one  challenge  a  juror,  and  the  challenge  is  entered,  he  may 
not  have  him  afterwards  sworn  on  the  jury.  And  if  the  defendant 
■do  not  appear  at  the  trial  when  called,  he  loseth  his  challenge  to 
the  jurors,  though  he  afterwards  appear.  1  Lill.  Abr.  259.  When 
the  jury  appear  at  a  trial,  before  the  secondary  calls  them  to  be 
sworn,  he  bids  the  plaintiff  and  defendant  to  attend  their  chal- 
lenges, &c. 

III.  The  jury,  after  the  proofs  in  a  cause  are  summed  up, 
■unless  the  cause  be  very  clear,  withdraw  from  the  bar  to  con- 
sider of  their  verdict ;  and,  in  order  to  avoid  intemperance  and 
causeless  delay,  are  to  be  kept  without  meat,  drink,  fire,  or  candle, 
unless  by  permission  of  the  judge,  till  they  are  all  unanimously 
agreed.  If  they  eat  or  drink  at  all,  or  have  any  eatables  about 
them,  without  consent  of  the  court,  and  before  verdict,  it  is  fina- 
ble ;  and  if  they  do  so  at  his  charge  for  whom  they  afterwards 
find,  it  will  set  aside  the  verdict.  Also  if  they  speak  with/'either 
of  the  parties,  or  their  agents,  after  they  are  gone  from  the  bar ; 
or  if  they  receive  any  fresh  evidence  in  private  ;  or  if,  to  prevent 
disputes,  they  cast  lots  for  whom  they  shall  find;  any  of  these 
circumstances  will  entirely  vitiate  the  verdict-  And  it  has  been 
held,  that  if  the  jurors  do  not  agree  in  their  verdict  before  the 
judges  are  about  to  leave  the  town,  thofugh  they  are  not  to  be 
threatened  or  imprisoned,  the  judges  are  not  bound  to  wait  for 
them,  but  may  carry  them  round  the  circuit  from  town  to  town  in 
a  cart.  Mirr.  c.  4.  §  24.  Lib.  Ass.foi.  40.  pi.  1 1.  This  necessity 
of  a  total  unanimity  seems  to  be  peculiar  to  our  own  constitution. 
See  Barrington  on  the  Statutes,  19,  20,  21.  3  Comm.  c.  23.  and 
Mr.  Christian's  notes  there  ;  and  fiost,  IV. 

After  a  juror  is  sworn  he  may  not  go  from  the  bar  until  the 
evidence  is  given  for  any  cause  whatsoever,  without  leave  of  the 
court;  and  with  leave  he  must  have  a  keeper  with  him.  2  Lill. 
12  3.  127.    A  witness  may  not  be  called  by  the  jury  to  recite  the 


580  JUkY  III. 

same  evidence  he  gave  in  court,  when  they  are  gone  from  the  bar. 
Cro.  Eliz,  189.  Nor  may  a  party  give  a  brief  or  notes  of  the  cause 
to  the  jury  to  consider  of ;  if  he  doth,  he  and  the  jurors  may  he 
fined.    Moor,  815. 

If  jurymen  after  sworn,  either  before  or  after  they  are  agreed  of 
their  verdict,  eat  and  drink,  the  verdict  may  be  good;  but  they 
are  finable  :  and  if  it  be  at  the  charge  of  either  party,  the  verdict 
is  void.  Balis.  10.  Cro.  Jac.  21.  If  they  agree  to  cast  lots  for 
their  Verdict,  or  to  bring  in  guilty  or  not  guilty,  as  the  court  shall 
seem  inclined,  they  may  be  fined.  2  Lev.  205.  Cro.  Eliz.  779. 
But  a  jury  have  been  permitted  to  recall  their  verdict;  as  where 
one  was  indicted  of  felony,  the  jury  found  him  not  guilty,  but  im- 
mediately before  they  went  from  the  bar,  they  said  they  were 
mistaken,  and  found  him  guilty,  which  last  was  recorded  for  their 
verdict.    Plowd.  211. 

The  jury  are  to  judge  upon  the  evidence  given,  but  the  jurors 
may  not  contradict  what  is  agreed  in.pleading  between  the  parties; 
if  they  do,  it  shall  be  rejected  ;  and  where  the  jury  find  the  fact, 
but  conclude  upon  it  contrary  to  law,  the  court  may  reject  the  con- 
clusion. 1  And.  41.  10  Rep.  56.  Co.  Litt.  22.  Hob.  222.  The 
jury  may  find  a  thing  done  in  another  county  upon  a  general 
issue  ;  and  foreign  matters  done  out  of  the  realm,  &c.  Moor, 
c.  238.  Godb.  33.  Jurors  having  once  given  their  verdict,  al- 
though it  be  imperfect,  shall  not  be  sworn  again  in  the  same  issue, 
unless  it  be  in  assise.    2  Cro.  210. 

If  a  juryman  is  guilty  of  bribery,  he  is  disabled  to  be  of  any  as- 
sise or  jury;  and  shall  be  imprisoned  and  ransomed  at  the  king's 
will.  Stat.  5  Edw.  III.  c.  10.  Jurymen  accused  of  bribery,  are  to 
be  tried  presently  by  a  jury  then  taken.  Stat.  34  Edw.  III.  c.  8. 
And  if  a  juror  takes  any  thing  of  either  party  to  give  his  verdict, 
he  shall  pay  ten  times  as  much  as  taken,  or  suffer  a  year's  imprison- 
ment. Stat.  38  Edw.  III.  c.  12.  And  on  this  statute  a  writ  of 
decies  tantum  lies ;  and  this  though  they  give  no  verdict,  or  the 
verdict  be  true  ;  if  they  take  money.  Reg.  Orig.  188.  Fitz.  N  B. 
171.  New  Nat.  Br.  380.  Dyer,  95,  See  this  Diet.  tit.  Decies 
Tantum,  Embracery. 

A  jury  sworn  and  charged  in  case  of  life  and  member,  cannot 
be  discharged  till  they  give  a  verdict :  in  civil  cases  it  is  other- 
wise ;  as  where  nonsuits  are  had,  &c.  And  sometimes  when  the 
evidence  has  been  heard,  the  parties  doubting  of  the  verdict,  do 
consent  that  a  juror  shall  be  withdrawn  or  discharged.  1  Inst. 
154.  227. 

A  -verdict,  -vera  dictum,  is  either  privy  or  public.  A  privy  ver- 
dict is  when  the  judge  hath  left  or  adjourned  the  court,  and  the 
jury  being  agreed,  in  order  to  be  delivered  from  their  confine- 
ment, obtain  leave  (in  civil  cases)  to  give  their  verdict  privily  to 
the  judge  out  of  court ;  which  privy  verdict  is  of  no  force,  unless 
afterwards  affirmed  by  a  public  verdict  given  openly  in  court; 
wherein  the  jury  may,  if  they  please,  vary  from  their  privy  ver- 
dict. So  that  the  privy  verdict  is  indeed  a  mere  nullity;  and  yet 
it  is  a  dangerous  practice,  and  therefore  very  seldom  indulged, 
and  cannot  be  given  in  treason  or  felony.  2  Bro.  P.  C.  300.  See 
post,  IV.  But  the  only  effectual  and  legal  verdict,  is  the  public 
verdict  j  in  which  they  openly  declare  to  have  found  the  issue  for 
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the  plaintiff  or  for  the  defendant ;  and  if  for  the  plaintiff,  they  as- 
sess the  damages  also  sustained  by  him.  Sometimes  if  there 
arises  in  the  case  any  difficult  matter  of  law,  the  jury,  for  the  sake 
of  better  information,  and  to  avoid  the  danger  of  having  their  ver- 
dict attainted,  will  find  a  special  verdict,  which  is  grounded  on 
stat.  Westm.  2.  13  Edw.  I.  c.  30.  §  2.  And  herein  they  state  the 
naked  facts  as  they  find  them  to  be  proved,  and  pray  the  advice  of 
the  court  thereon  ;  concluding  conditionally,  that  if  upon  the  whole 
matter,  the  court  shall  be  of  opinion  that  the  plaintiff  had  cause  of 
action,  they  then  find  for  him;  if  otherwise,  then  tor  the  defendant. 
This  is  entered  at  length  on  the  record,  and  afterwards  argued 
and  determined  in  the  court  at  Westminster,  from  whence  the 
issue  came  to  be  tried.  Another  method  of  finding  a  species  of 
special  verdict  is  where  the  jury  find  a  verdict  generally  for  the 
plaintiff,  but  subject,  nevertheless,  to  the  opinion  of  the  judge,  or 
the  court  above,  on  a  special  case  stated  by  the  counsel  on  both 
sides  with  regard  to  a  matter  of  law.  But  in  both  these  instances 
the  jury  may,  if  they  think  proper,  take  upon  themselves  to  de- 
termine at  their  own  hazard,  the  complicated  question  of  fact  and 
law ;  and  without  either  special  verdict  or  special  case,  may  find 
a  verdict  absolutely  either  for  the  plaintiff  or  the  defendant.  Litt. 
§  386.  3  Comm.  c.  23.  It  may  be  sufficient  in  this  place  to  re- 
mark, that  in  case  the  jury  find  against  what,  in  the  opinion  of  the 
court  above,  is  law,  such  court  will  refieatedly  grant  a  new  trial,  till 
what  they  consider  to  be  a  proper  verdict  is  found.  This  might 
alone  be  an  answer  as  to  the  juries  being  judges  of  law  in  civil 
cases;  but  see  fiost,  IV.  2.  and  this  Diet.  tit.  Trial.  (New  Trial.) 

It  was  an  ancient  doctrine,  that  such  evidence  as  the  jury  might 
have  in  their  own  consciences,  by  their  private  knowledge  of  facts, 
had  as  much  right  to  sway  their  judgment,  as  written  or  parol  evi- 
dence delivered  in  court.  And  therefore  it  has  been  often  held, 
that  though  no  proofs  be  produced  on  either  side,  yet  the  jury  might 
bring  in  a  verdict.  Year  Books,  14  Hen.  VII.  29.  Plowd.  12.  Hob. 
227.  1  Lev.  87.  For  the  oath  of  the  jurors,  to  find  according  to 
their  evidence,  was  construed  to  be,  to  do  it  according  to  the 
best  of  their  own  knowledge.  Vaugh.  148,  149.  This  seems  to 
have  arisen  from  the  ancient  practice  in  taking  recognitions  of  as- 
sise, at  the  first  introduction  of  that  remedy  ;  the  sheriff  being 
bound  to  return  such  recognitors  as  knew  the  truth  of  the  fact, 
and  the  recognitors,  when  sworn,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdict  according  to  their  own  personal 
knowledge,  without  hearing  extrinsic  evidence,  or  receiving  any  di- 
rections from  the  judge.  Bract.  I.  4.  tr.  1.  c.  19.  §  3.  Fleta,  I.  4. 
c.  9.  §  2.  And  the  same  doctrine  (when  attaints  came  to  be  ex- 
tended to  trials  by  jury,  as  well  as  to  recognitions  of  assise)  was 
also  applied  to  the  case  of  common  jurors  ;  that  they  might  escape 
the  heavy  penalties  of  the  attaint,  in  case  they  could  siow,  by 
any  additional  proof,  that  their  verdict  was  agreeable  to  the  truth, 
though  not  according  to  the  evidence  produced :  with  which  addi- 
tional proof  the  law  presumed  they  were  privately  acquainted, 
though  it  did  not  appear  in  court.  But  this  doctrine  was  again  ex- 
ploded, when  attaints  began  to  be  disused,  and  new  trials  intro- 
duced in  their  stead.  For  it  is  quite  incompatible  with  the  grounds 
upon  which  such  new  trials  are  every  day  awarded,  viz.  that  the 
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verdict  was  given  without,  or  contrary  to,  evidence.  And  there- 
fore, together  with  new  trials,  the  practice  seems  to  have  been  first 
introduced,  which  now*  universally  obtains,  that  if  a  juror  knows 
any  thing  of  the  matter  in  issue,  he  may  be  sworn  as  a  witness,  and 
givfe  his  evidence  publicly  in  court.  See  Sty.  233.  1  Sid.  133.  See 
further,  tit.  Verdict,  Trial, 

IV.  I.  The  trial  by  jury,  in  criminal  cases,  is  more  peculiarly 
the  grand  bulwark  of  the  liberties  of  every  subject  of  Great  Bri- 
tain; and  is  secured,  as  has  already  been  mentioned,  by  the  great 
charter,  9  Hen.  III.  c.  29. 

The  antiquity  and  excellence  of  this  trial,  in  civil  cases,  has  al- 
Cctdy  been  explained  at  length.  The  arguments  in  its  favour  hold 
much  stronger  in  criminal  cases.  Our  law  has  therefore  wisely  and 
mercifully  placed  the  strong  twofold  barrier  of  a  presentment  and 
a  trial  by  jury,  between  the  liberties  of  the  fie.op.le  and  the  pre- 
rogative of  the  crown.  It  has,  with  excellent  forecast,  contrived^ 
that  no  man  should  be  called  to  answer  for  any  capital  crime,  un- 
less on  the  preparatory  accusation  of  twelve  or  more  of  his  fellow- 
subjects,  the  grand  jury:  and  that  the  truth  of  every  accusation 
should  be  afterwards  confirmed  by  the  unanimous  suffrage  of 
twelve  of  his  equals  and  neighbours,  indifferently  chosen,  and  su- 
perior to  all  suspicion.  So  that  the  liberties  of  England  cannot 
but  subsist  so  long  as  this  palladium  remains  sacred  and  inviolate; 
vmawed  by  the  power  of  the  monarch,  and  unstained  by  the  weak- 
ness or  wickedness  of  those  who  are  called  upon  to  exercise  this 
invaluable  privilege. 

The  grand  jury  generally  consists  of  twenty-four  men  of  greater 
quality  than  the  other,  chosen  indifferently  out  of  the  whole  coun- 
ty by  the  sheriff ;  and  the  petit  jury  consisteth  of  twelve  men, 
of  equal  condition  with  the  party  indicted,  empannelled  in  criminal 
cases,  called  the  jury  of  life  and  death :  the  grand  jury  find  the 
bills  of .  indictment  against  criminals,  and  the  petit  jury  convict 
t.hem  by  verdict,  in  the  giving  whereof  all  the  twelve  must  agree; 
and  according  to  their  verdict  the  judgment  passeth.  3  Inst.  30, 
31.  221.    See  this  Diet.  tit.  Indictme7it. 

When  a  prisoner  on  his  arraignment  has  pleaded  not  guilty,  and 
for  his  trial  hath  put  himself  upon  his  country,  which  countiy  the 
\\\ry  are,  the  sheriff  of  the  county  must  return  a  panel  of  jurors; 
freeholders  without  just  exception,  and  of  the  neighbourhood; 
that  is,  of  the  county  where  the  fact  is  committed.  2  Hale's  P.  C. 
264.  2  Hawk.  P.  C.  c.  40.  If  the  proceedings  are  before  the 
court  of  K.  B.  time  is  allowed,  between  the  arraignment  and  trial, 
for  a  jury  to  be  empannelled  by  writ  of  venire  facias  to  the  sheriff 
as  in  civil  causes :  but  before  commissions  of  oyer  and  terminer, 
and  gaol  delivery,  the  sheriff,  by  virtue  of  a  general  precept  di- 
rected to  him  beforehand,  returns  to  the  court  a  panel  of  forty-eight 
jurors,  to  try  all  felons  that  may  be  called  upon  their  trial  at  that 
session.    4  Comm.  c.  27. 

Challenges  may  be  made  in  criminal  cases  either  on  the  part  of 
the  king,  (the  prosecution,)  or  on  that  of  the  prisoner;  and  either 
to  the  whole  array  or  to  the  separate  polls,  for  the  very  same  rea- 
sons that  they  may  be  made  in  civil  causes.  For  it  is  here  at 
least  as  necesj&ry  as  there,  that  the  jury  be  liable  to  no  objection  \ 
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that  the  sheriff  or  returning  officer  be  totally  indifferent ;  and  that 
where  an  alien  is  indicted,  the  jury  should  be  half  foreigners,  if 
so  many  are  found  in  the  place :  this  latter  privilege,  however, 
does  not  hold  in  treasons,  aliens  being  very  improper  judges  of 
the  breach  of  allegiance.  See  2  Hawk.  P.  C.  c.  43.  §  37.  2  Halt's 
P.  C.  271. 

Challenges  upon  any  of  the  accounts  specified  in  civil  cases  are 
styled  challenges  for  cause :  which  may  be.  without  stint  in  both 
criminal  and  civil  trials.  But  in  criminal  cases,  at  least  in  capital 
ones,  there  is  in  favour  of  life  allowed  to  the  prisoner  an  arbitrary 
and  capricious  species  of  challenge,  to  a  certain  number  of  jurors 
without  slfowing  any  cause  at  all :  a  provision  full  of  that  tender- 
ness and  humanity  to  prisoners  for  which  the  English  laws  are 
justly  famous.  This  is  grounded  on  two  reasons,  viz.  the  sudden 
impressions  and  unaccountable  prejudices,  which  every  one  is  apt 
to  conceive  on  the  bare  looks  and  gesture  of  another  ;  and  the 
consideration  that  the  very  questioning  a  person's  indifference 
may  provoke  resentment; — a  juror  therefore  challenged  for  in- 
sufficient cause  may  afterwards  be  peremptorily  challenged. 

This  privilege  of  peremptory  challenges,  though  allowed  to  the 
prisoner  is  denied  to  the  king,  by  stat.  33  Edio.  I.  st.  4.  which 
enacts,  that  the  king  shall  challenge  no  jurors  without  assigning 
a  cause  certain,  to  be  tried  and  approved  by  the  court.  However, 
it  is  held  that  the  king  need  not  assign  his  cause  of  challenge  till 
all  the  panel  is  gone  through,  and  unless  there  cannot  be  a  full 
jury  without  the  persons  so  challenged :  and  then  and  not  sooner 
the  king's  counsel  must  show  the  cause,  otherwise  the  jurors  shall 
be  sworn.  2  Hawk.  P.  C.  c.  43.  §  3.  2  Hale's  P.  C.  271.  Raym. 
473. 

These  peremptory  challenges  of  the  prisoner  must,  however, 
have  some  reasonable  boundary  :  this  is  settled  by  the  common  law 
at  the  number  of  thirty-Jive,  that  is  one  under  the  number  of 
three  full  juries  :  and  if  a  prisoner  peremptorily  challenged  above 
that  number,  and  would  not  retract,  his  challenge,  he  was  former- 
ly to  be  dealt  with  as  one  who  stood  mute,  or  refused  his  trial, 
by  sentencing  him,  in  cases  of  felony,  to  the  peine  forte  et  dure  /• 
(pressing  to  deathyiiow  totally  abolished  :  See  that  tit.  and  tit.  Trial ;) 
and  by  attainting  him  in  treason.  And  so  the  law  stands  at  this  day 
with  regard  to  treason  of  any  kind.  But  by  stat.  22  Hen.  VIII.  c 
14.  (which,  with  regard  to  felonies  stands  unrepealed  by  stat.  1  8c  2 
P.  &  M.  c.  10.)  no  person  arraigned  for  felony  can  be  admitted  to- 
inake  any  more  than  twenty  peremptory  challenges.  If,  in  such  ease, 
the  prisoner  peremptorily  challenged  twenty-one,  the  old  opinion 
was,  that  judgment  of  peine  forte  et  dure  should  be  given,  as  where 
he  challenged  thirty-six  at  the  common  law.  2  Hawk.  P.  C.  c. 
43.  §  9.  But  the  better  opinion  seems  to  be,  that  such  challenge 
shall  be  only  disregarded  and  overruled,  and  the  juror  be  regularly 
sworn.    3  Inst.  227.    2  Hale's  P.  C.  270. 

If,  by  reason  of  challenges,  or  the  default  of  jurors,  a  sufficient 
number  cannot  be  had  of  the  original  panel,  a  tales  may  be 
awarded^  as  in  civil  causes :  though  this  cannot  take  place  in. 
mere  commissions  of  gaol  delivery,  but  in  which  the  court  may 
by  word  order  a  new  panel  to  be  returned  instanter.  4  Inst.  68. 
4  St.  Tr.  728.  Cook's  case.  See  ante.    When  at  length  the  num- 
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ber  of  twelve  is  completed,  they  are  sworn,  "well  and  truly  to 
try,  and  true  deliverance  make,  between  our  sovereign  lord  the 
king,  and  the  prisoner  whom  they  have  in  charge ;  and  a  true 
verdict  to  give  according  to  their  evidence."    4  Comm.  27. 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when 
any  evidence  hath  been  given,  the  jury  cannot  be  discharged,  un- 
less in  cases  of  evident  necessity-,  till  they  have  given  in  their 
verdict;  but  they  are  to  consider  of  it,  and  deliver  it  in  with  the 
same  forms  as  upon  civil  causes  ;  only  they  cannot,  in  a  criminal 
case,  which  touches  life  or  member,  give  a  privy  verdict.  See 
1  Inst.  227.  o  Inst.  110.  Fost.  27.  2  Hale's  P.  C.  300.  2  Hawk. 
P.  C.  c.  47.  §  1,  2.  But  the  judges  may  adjourn,  whi|e  the  jury 
are  withdrawn  to  confer,  and  return  to  receive  the  verdict  in  open 
court.    3  St.  Tr.  731.    4  St.  Tr.  231.455.  485. 

On  the  state  trials  for  high  treason,  at  the  sessions-house  in  the 
Old  Bailey,  London,  under  a  special  commission  in  1794,  against 
Thomas  Hardy,  Home  Tooke,  and  several  others,  charged  with 
having  formed  the  destructive  project  of  a  convention  of  the  people, 
to  overthrow  the  monarchy  and  the  constitution,  the  jury  on  each 
prisoner  were  kept  together  in  the  custody  of  the  sheriff  or  his 
bailiffs,  night  and  day,  for  several  days  successively,  during  the 
whole  of  the  proceedings  on  each  trial,  and  till  they  gave  their 
verdicts.  The  court  adjourned  from  evening  till  morning;  and 
also  once  in  the  day  for  the  purpose  of  refreshment,  and  from 
Saturday  evening  till  Monday  morning,  when  Sunday  intervened. 
The  sheriff  was  charged  to  see  that  no  improper  communication 
was  had  with  the  jury  during  these  intervals.  And  the  first  jury 
having  been  sent  several  nights  to  an  hotel  in  Covent  Garden,  at 
some  distance  from  the  court,  a  slight  suspicion  arising  that  they 
were  not  kept  quite  free  from  extraneous  information,  the  sub- 
sequent juries  were  accommodated  with  beds  in  rooms  nearly  ad- 
joining the  court. 

A  culprit  was  indicted  for  murder.  The  jury  were  sworn,  and 
part  of  the  evidence  given,  but  before  the  trial  was  over,  one  of 
the  jurymen  was  taken  ill,  went  out  of  court  with  the  judge's 
leave,  and  presently  after  died.  The  judge,  doubting  whether  he 
could  swear  another  jury,  discharged  the  eleven,  and  left  the  pri- 
soner in  gaol.  The  court  was  moved  for  a  writ  of  habeas  corpus, 
to  bring  up  the  prisoner  that  he  might  be  discharged,  having  been 
once  put  upon  his  trial.  This  being  a  new  case,  the  court  said 
they  would  advise  with  the  other  judges  upon  it;  and  'afterwards 
they  all  agreed  that  the  prisoner  might  be  tried  at  the  next  assises, 
or  the  judge  might  have  ordered  a  new  jury  to  have  been  sworn 
immediately.  Mich.  4  Geo.  III.  R.  v.  Gould.  Burn's  Just.  tit. 
Jurors  V.  ad  Jin. 

The  verdict  in  a  criminal  case  thus  publicly  and  openly  given 
may  be  either  general,  guilty,  or  not  guilty;  in  which  precise  terms 
alone  a  general  verdict  must  be  given  ;  or  special,  when  it  must 
set  forth  all  the  circumstances  of  the  case,  and  pray  the  judgment 
of  the  court  whether,  for  instance,  on  the  facts  stated,  it  be  mur- 
der, manslaughter,  or  no  crime  at  all. 

This  special  verdict  is  where  the  jury  doubt  the  matter  of  law, 
and  therefore  choose  to  leave  it  to  the  determination  of  the  court, 
though  they  have  an  unquestionable  right  of  determining  upon  all 
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the  circumstances,  and  finding  a  general  verdict  if  they  think, 
proper  so  to  hazard  a  breach  of  their  oaths  :  and  if  their  verdict 
be  notoriously  wrong,  they  may  he  punished,  and  the  verdict  set 
aside  by  attaint  at  the  suit  of  the  king,  but  not  at  the  suit  of  the 
prisoner.  2  Hale's  P.  C.  310.  4  Comm.  361.  c.  5:7.  See  post, 
IV.  2. 

The  instances  which  formerly  happened  of  fining,  imprisoning, 
or  otherwise  punishing  jurors,  merely  at  the  discretion  of  the 
court,  for  finding  their  verdict  contrary  to  the  direction  of  the  judge, 
were  arbitrary,  unconstitutional,  and  illegal;  and,  indeed,  it  would 
be  a  most  unhappy  case  for  the  judge  himself,  if  the  prisoner's 
fate  depended  on  his  directions;  unhappy  also  for  the  prisoner  ; 
for  if  the  judge's  opinion  must  rule  the  verdict,  the  trial  by  jury 
would  be  useless.    2  Hale's  P.  C.  313. 

Yet  in  many  instances  where,  contrary  to  evidence,  the  jury 
have  found  the  prisoner  guilty,  their  verdict  hath  been  mercifully 
set  aside,  and  a  new  trial  granted  by  the  court  of  king's  bench  : 
for  in  such  case  it  cannot  be  set  right  by  attaint.  1  Lev.  9.  T. 
Jones,  163.  10  St.  Tr.  416.  As  the  party  is  found  guilty  in 
fact,  by  twenty-four.  1  Roll.  280.  /.  2.  7.  But  the  court  have 
never  interfered  even  to  grant  a  new  trial  where  a  prisoner  is 
once  acquitted;  however  contrary  the  verdict  might  be  to  the  opi- 
'nion  of  the  judge,  or  to  what,  in  the  eyes  of  alf  butthe  jury,  might 
be  deemed  the  real  justice  of  the  case.  See  2  Hawk.  P.  C.  c. 
47.  §  11,  12.  where  it  is  positively  stated  as  settled,  that  the  court 
cannot  set  aside  a  verdict  which  acquits  a  defendant  of  a  prosecu- 
tion properly  criminal.    See  this  Diet.  tit.  Trial.  (JVew  Trial.) 

2.  The  question  whether  juries  are,  or  are  not,  judges  of  law  as 
well  as  of  fact,  has  been  long  agitated  with  great  zeal  and  energy. 

We  have  already  seen,  that  juries  may,  by  a  general  verdict  of 
acquittal  in  criminal  prosecutions,  prevent  the  case  from  coming 
under  the  final  consideration  of  the  court ;  who,  in  that  event,  havo 
no  opportunity  of  deciding  on  the  question  of  law.  But  in  cases 
of  conviction,  it  is  the  established  rule,  that  the  judges  of  the 
court  in  which  the  prosecution  is  carried  on,  may  arrest  the  judg- 
ment, or  grant  a  new  trial,  where  they  are  of  opinion  that  the 
offence  is  not  such  as  is  charged  in  the  indictment;  that  the  in- 
dictment is  defective  in  charging  it ;  or,  that  the  verdict  is  against 
evidence.  See  Brown's  Cas.  Leach's  Crown  Law,  p.  135.  c.  77. 
Thus  much,  therefore,  appears  indisputable,  that  in  one  event  the 
court  are  the  acknowledged  judges  of  the  law,  as  the  jury  are  of 
the  fact:  and  that  the  latter  have  the  absolute  power  of  acquit- 
tal in  criminal  cases;  but  not  of  conviction.  A  provision,  indeed, 
full  of  that  wisdom  and  mercy  which  so  eminently  characterize  the 
English  laws. 

This  litigated  question  has  principally  arisen  on  prosecutions 
for  libels,  and  above  all  others  on  those  for  slate  libels;  in  which  it 
had  for  a  long  time  been  the  usage  for  the  judge  to  direct  the 
jury,  that  if  the  fact  of  the  publication  of  the  paper  charged  to 
be  a  libel  was  proved,  and  if  they  believed  the  irmuendoes  in  the 
indictment,  they  must  find  the  defendant  guilty  ;  see  R.  v.  Dean 
of  St.  Asaph,  and  R.  v.  Withers.  3  Term  Rpp.  4J8.  without  ad- 
verting to  anv  other  circumstances,  such  as  whether  the  paner 
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were  in  their  opinion  a  libel,  or  published  with  a  malicious,  sedi- 
tious, &c.  intention. 

The  stat.  32  Geo.  III.  c.  60.  after  reciting  that  "  doubts  had 
arisen  whether,  on  the  trial  of  an  indictment  or  information  for 
the  making  or  publishing  any  libel,  where  an  issue  or'  issues 
are  joined  between  the  king  and  the  defendant,  on  the  plea  of 
not  guilty  pleaded,  it  be  competent  to  the  jury  empannelled  to  try 
the  same,  to  give  their  verdict  ufion  the  whole  matter  in  issue;" 
enacts,  that  "on  every  such  trial,  the  jury,  sworn  to  try  the  issue, 
may  give  a  general  verdict  of  guilty  or  not  guilty,  u/ion  the  whole 
matter  put  in  issue,  upon  such  indictment  or  information  ;  and 
shall  not  be  required  or  directed,  by  the  court  or  judge,  before 
whom  the  indictment,  &c.  shall  be  tried,  to  find  the  defendant 
guilty,  merely  on  the  proof  of  the  publication,  by  such  defendant, 
of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to 
the  same  in  such  indictment."    §  1. 

But  it  is  provided  by  the  said  statute,  that  the  court  or  judge 
shall,  according  to  their  discretion,  give  their  opinion  and  direc- 
tions to  the  jury  on  the  matter  in  issue,  as  in  other  criminal  ca- 
ses;  that  the  jury  may  also  find  a  special  verdict;  and  that  in 
case  the  jury  shall  find  the  defendant  guilty,  he  may  move  in  ar- 
rest of  judgment,  as  by  law  he  might  have  done  before  the  passing 
of  the  act.  §  2,  3,  4. 

It  is  observable,  that  as  the  rule  on  this  subject  laid  down  by 
Lord  Coke,  1  Inst.  155.  b.  is  in  a  negative  way;  "  ad  qucestionem 
facti  non  respondent  judices,  ad  qutzstioncm  juris  non  respondent 
juratores — Judges  are  not  to  answer  to  the  question  of  fact;  juries 
are  not  to  answer  to  the  question  of  law;"  so  stat.  32  Geo.  III.  in 
the  same  kind  of  language  provides,  that  "the  jury  shall  not  be 
required  or  directed  to  find  a  verdict  of  guilty,  merely  on  the 
proof  of  publication,  and  the  sense  ascribed  to  the  paper."  The 
statute  does  not  proceed  any  further  to  state  what  matters  may  or 
may  not  be  given  or  produced  in  evidence  in  such  trials  ;  nor  does 
it  say  one  word  positively  as  to  the  right  or  province  of  the  jury 
to  decide  the  question  of  law.  The  doubt  expressed  by  tne  act 
to  have  been  entertained  is,  whether  it  were  competent  to  the 
jury  to  give  their  verdict  upon  the  whole  matter  in  issue.  Now, 
wherever  the  question  of  law  is  in  issue,  it  is  always  tried  by  the 
court  on  a  demurrer,  and  is  never  submitted  at  all  to  a  jury.  On 
an  issue  of  fact,  (such  as  that  joined  on  all  indictments  is,)  the  law 
is  never  in  dispute. 

The  provision  in  the  act,  "  that  in  cases  where  the  jury  shall 
find  a  verdict  of  guilty,  the  defendant  may  move  in  arrest  of  judg- 
ment, as  by  {aw  he  might  have  done  before  the  passing  of  the  act," 
seems  as  express  a  denial  of  the  right  of  the  jury  to  determine 
the  question  of  law,  as  could  possibly  be  framed ;  since  that  ques- 
tion can  never  rise  on  a  verdict  of  not  guilty.  It  was,  doubtless, 
adopted  in  major  em  cautelavi;  lest  by  any  forced  construction,  the 
statute  should  have  been  interpreted  as  taking  into  consideration 
the  question  how  far  the  jury  could  act  as  judges  of  law. 

The  whole  fallacy  of  the  controversy  seems  to  have  originated, 
first,  from  the  complication  of  fact  and  law,  which  is  more  appa- 
rent in  prosecutions  for  libel,  than  in  other  criminal  cases :  and, 
secondly,  from  confounding  the  terms  power  and  right  as  sy- 
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nonymoua:  faculties  frequently  so  similar  in  their  operation,  that 
it  requires  the  discrimination  of  a  penetrating  mind  to  assign  the 
effects  arising  from  either  to  their  proper  source.  The  jury,  as 
the  law  at  present  stands,  have  the  power  of  acquittal,  absolute  and 
uncontrolled;  except,  may-be,  by  the  tedious  and  now  most  uncer- 
tain process  of  attaint;  which,  though  it  might  punish  the  jury  for 
their  verdict,  yet  could  not  convict  the  defendant,  whom  they  had 
acquitted ;  and  it  is  even  doubted  whether  such  attaint  could  be  main- 
tained, in  a  criminal  case,  against  a  jury.  Faugh.  146.  See  1 
Roil.  Abr.  281.  I.  5.  Fitz.  N.  B.  107.  D.  cites  42  Edw.  III.  26. 
that  it  may  ;  but  which  seems  rather  to  apply  to.  the  circumstances 
of  a  civil  action.  In  Faugh.  164.  Bushel's  case,  the  great  case  on. 
the  power  of  juries,  Faughan,  Chief  Justice,  cites  10  Hen.  IV.  At~ 
taint,  60.  64.  and  says,  that  there  is  no  case,  in  all  the  law,  of  such 
an  attaint ;  nor  any  opinion  but  that  of  Thinning's  in  the  case  cited, 
for  which  there  is  no  warrant  in  law  ;  and  thinks  the  law  clear 
that  an  attaint  did  not  lie.  3  Fin.  Abr.  tit.  Attaint,  (A),  pi.  17, 
See  also  the  same  tit.  A.  2.  pi.  12.  O.  pi.  3.  A.  2.  pi.  16.  G.  pi. 
I.  12,  13.  1  Inst.  228.  a.  In  1  Ld.  Raijm.  469.  it  is  observed,  that 
in  an  attaint  in  a  civil  cause,  a  man's  property  is  only  brought 
into  question  a  second  time,  and  not  his  liberty  or  life.  And 
Hawkins  states,  that  it  seems  to  be  certain  that  no  one  is  liable  to 
any  prosecution  whatsoever,  in  respect  of  any  verdict  given  by  him 
in  a  criminal  matter,  either  upon  a  grand  or  petty  jury.  1  Hawk. 
P.  C.  c.  72.  §  5.  2  Hawk.  P.  C.  c.  22.  §  20—23.  From  all  which 
authorities,  it  appears,  on  the  whole,  that  attaint  in  criminal  cases 
is  a  very  rare  and  doubtful  proceeding;  and  that  only  instances  of 
very  undoubted  and  corrupt  contumacy  can  justify  even  the  laying 
a  fine  upon  a  jury.    See  also  this  Diet.  tit.  Attaint. 

There  is  no  doubt  that  before  the  passing  of  the  above  mention- 
ed stat.  32  Geo.  III.  c.  60.  if  a  jury  were  convinced  either  that  the 
paper  alleged  to  be  a  libel  was  not  such  in  law,  or  that  the  defend- 
ant published  the  same  through  an  innocent  negligence,  or  inad- 
vertence, they  had  always  the  power  of  giving  a  verdict  of  acquit- 
tal, which  could  never  be  called  in  question.  Whether  that  statute 
has  conferred  any  further  privilege  on  them  is  left  for  the  reader 
to  determine;  after  considering  the  foregoing  observations,  and 
those  which  follow,  extracted  from  two  most  learned,  ingenious, 
and  constitutional  writers. 

On  the  trial  of  John  Lilburneiov  treason,  1649,  high  words  passed 
between  the  court  and  him,  in  consequence  of  his  stating  that  the 
jury  were  judges  both  of  law  and  fact, Tlnd  citing  passages  in  I 
Inst.  228.  a.  to  prove  it.  2  St.  Tr.  4th  edit.  69.  In  the  case  of  Penn 
and  Meade,  who,  in  1670,  were  indicted  for  unlawfully  assembling 
the  people,  and  preaching  to  them,  the  jury  gave  a  verdict  against 
the  directions  of  the  court  in  point  of  law,  and  for  this  were  com- 
mitted to  prison.  But  the  commitment  was  questioned,  and  on  a 
habeas  corpus  brought  in  the  court  of  common  pleas,  it  was  decla- 
red illegal,  Faughan,  Chief  Justice,  distinguishing  himself  on  the 
occasion  by  a  most  profound  argument  in  favour  of  the  rights  of  a 
jury.  Bushcll's  case,  1  Frcem.X.  Faugh.  1 35.  However,  the  contest 
did  not  cease,  as  appears  by  Sir  John  Hawles*s  famous  '  dialogue 
between  a  barrister  and  a  juryman,'  which  was  published  in  1680,, 
to  assert  the  claims  of  the  latter,  against  the  then  Current  doctrine. 
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decrying  their  authority.  Since  the  revolution  also,  many  cases 
Slave  occurred,  in  which  there  has  been  much  debate  on  the  like 
topic.  See  Hardw.  23.  Franklyn's  case,  9  St.  Tr.  275.  Peter 
Zengcr's,  ib.  Owen's  case,  10  St.  Tr.  196.  Afifi.  Wood/all's  case,  5 
Burr.  261.  \_R.  v.  Shijilcy,  Dean  of  St.  Asa/ih.']  By  attending  to 
the  cases  before  referred  to,  it  will  be  easy  to  trace  the  progress 
of  this  controversy  on  the  limit  of  the  jury's  province.  1  Inst.  155, 
b.  in  w, 

Mr.  Hargrave,  the  author  of  the  above  note,  then  proceeds  to 
give  his  own  ideas  on  the  subject ;  which,  from  the  known  learn- 
ing and  probity  of  the  writer,  arc  deserving  very  serious  attention. 

"  On  the  one  hand,  says  he,  as  the  jury  may,  as  often  as  they 
think  fit,  find  a  general  verdict,  I  therefore  think  it  unquestionable 
that  they  so  far  may  decide  upon  the  law  as  well  as  fact ;  such  a 
verdict  necessarily  involving  both.  For  this,  there  is  the  authority 
of  Littleton  himself,  who  writes  that,  '  if  the  inquest  will  take 
upon  them  the  knowledge  of  the  law,  upon  the  matter,  they 
may  give  their  verdict  generally/  §  368.  228.  a.  But,  on  the 
other  hand,  it  seems  clear,  that  questions  of  law  generally,  and 
more  properly,  belong  to  the  judges,  and  that,  exclusively  of 
the  fitness  of  having  the  law  expounded  by  those  who  are  train- 
ed to  the  knowledge  of  it  by  long  study  and  practice,  this  appears 
from  various  considerations.  First.  If  the  parties  litigating  agree 
in  their  facts,  the  cause  can  never  go  to  a  jury,  but  is  tried  on 
a  demurrer;  it  being  a  rule,  apparently  without  exception,  that 
issues  in  law  are  ever  determined  by  the  judges,  and  only  issues 
of  fact  are  tried  by  a  jury.  1  Inst.  71.  b.  Secondly.  Even  when 
an  issue  of  fact  is  joined,  and  comes  before  a  jury  for  trial,  either 
party,  by  demurring  to  evidence,  which  includes  an  admission  of 
the  fact,  to  which  the  evidence  applies,  may  so  far  draw  the  cause 
from  the  cognisance  of  the  jury  ;  for  in  that  case,  the  law  is  refer- 
red for  the  decision  of  the  court,  from  which  the  issue  of  fact 
comes ;  and  the  jury  is  either  discharged,  or,  at  the  utmost,  only 
ascertains  the  damages.  I  Inst.  72.  a.  Cocksedge  v.  Fahshaw, 
Doug.  119 — 134.  Cort  v.  Birkbeck,  Doug.  218— 225.  BullJY.P. 
2d  edit.  313.  Thirdly.  The  jury  is  supposed  to  be  So  inadequate 
to  finding  out  the  law,  that  it  is  incumbent  on  the  judge  who  pre- 
sides at  the  trial,  to  inform  them  what  the  law  is ;  and  as  a  check 
to  the  judge  in  the  discharge  of  this  duty,  either  party  may,  under 
stat.  Westm.  2.  c.  31.  make  his  exception  in  writing  to  the  judge's 
direction,  and  enforce  its  being  made  a  part  of  the  record,  so  as 
afterwards  to  found  error  upon  it.  See  2  Inst.  426.  Trials  fier/iais, 
Sth  edit.  222.  466.  Fabrigas  v.Mostyn.  1  1  St.  Tr.  Money  v.  Leach, 
3  Burr.  1742.  Bull.  M  P.  2d  edit.  315.  [This  Diet.  tit.  Bill  of 
JixcefitionsJ]  Fourthly.  The  jury  is  ever  at  liberty  to  give  a  spe- 
cial verdict,  the  nature  of  which  is  to  find  the  facts  at  large,  and 
leave  the  conclusion  of  law  to  the  judges  of  the  court  from  which 
the  issue  comes.  Formerly,  indeed,  it  was  doubted  whether,  in 
certain  cases  in  which  the  issue  was  of  a  very  limited  and  restrain- 
ed kind,  the  jury  was  not  bound  to  find  a  general  verdict :  but  the 
contrary  was  settled  in  Downman's  case,  9  Co.  11.  b.  and  the  rule 
now  holds  both  in  criminal  and  civil  cases  without  exception.  See 
1  Inst.  227.  b.  Staundf.  P.  C.  165.  a.  2  Ld.  Raym.  1494.  Fifthly. 
Whilst  attaints,  which  still  subsist  in  law,  [see  ante^]  were  in  use, 
it  was  hazardous  in  a  jury  to  find  a  general  verdict  where  the 
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case  was  doubtful,  and  they  were  apprized  of  it  by  the  judges  ;  be- 
cause if  they  mistook  the  law,  [against  the  direction  of  the 
judge,]  they  were  in  danger  of  an  attaint.  1  Inst.  228.  a.  Hob. 
227.  Vaugh.  144.  2  Halt's  H.  P.  C.  310.  Glib.  C.  P.  2d  edit. 
128.  Sixthly.  If  the  jury  find  the  facts  specially,  and  add  their 
conclusion  as  to  the  law,  it  is  not  binding  on  the  judges  ;  but 
they  have  a  right  to  control  the  verdict,  and  declare  the  law  as 
they  conceive  it  to  be.  At  least  this  is  the  language  of  some 
most  respectable  authorities.  Staundf.  P.  C.  165.  a.  Plowd.  114. 
a.  b.  4  Co.  42.  b.  Halt's  H.  P.  C.  i.  471.  476,  477.  ii.  302.  See 
ante,  III.  Lastly.  The  courts  have  long  exercised  the  power  of 
granting  new  trials  in  civil  cases,  where  the  jury  finds  against 
that  which  the  judge  trying  the 'cause,  or  the  court  at  large,  holds 
to  be  law  :  or  where  the  jury  finds  a  general  verdict,  and  the 
court  conceives  that  on  account  of  difficulty  of  law  there  ought  to 
have  been  a  special  one.  Hardw.  26.  [And  the  court  will  grant 
such  new  trial,  even  a  second  and  a  third  time,  till  the  jury  give  a 
general  verdict  consonant  to  law ;  or  a  special  verdict,  on  which 
the  court  may  pronounce  the  law.  See  Tindal  v.  Brown,  1  Term 
Refi.  167.  and  this  Diet.  tit.  Trial,  (New  Trial.)]  Though,  too,  in 
criminal  and  penal  cases  the  judges  do  not  claim  such  a  discretion 
against  persons  acquitted,  the  reason  presumed  is  in  respect  of 
the  rule,  nemo  bis  fiunitur  aut  -vexatnr  pro  eodevi  delicto;  or  the 
hardship  which  would  arise  from  allowing  a  person  to  be  twice 
put  in  jeopardy  for  one  offence:  and  if  this  be  so,  it  only  shows, 
that  on  that  account  an  exception  is  made  to  a  general  rule.  4 
Comm.  361.  2  Ld.  Raym.  1585.  2  Stra.  899.  4'  Co.  40.  a.  Win- 
gate's  Maxims,  695.  Upon  the  whole,  (says  Mr.  Hargravc,)  the 
result  is,  that  the  immediate  and  direct  right  of  deciding  upon  ques- 
tions of  law  is  intrusted  to  the  judges;  that  in  a  jury  it  is  only 
incidental;  that  in  the  exercise  of  this  incidental  right,  the  latter 
are  not  only  placed  under  the  superintendence  of  the  former,  but 
are  in  some  degree  controllable  by  them  :  and  therefore,  that  in  all 
points  of  law  arising  on  a  trial,  juries  ought  to  show  the  must  re- 
spectful deference  to  the  advice  and  recommendation  of  judges.  Nor 
is  it  any  small  merit  in  this  arrangement,  that,  in  consequence  of 
it,  every  person  accused  of  a  crime,  is  enabled  by  the  general  plea 
oinot  guilty,  to  have  the  benefit  of  a  trial,  in  which  the  judge  and 
jury  are  a  check  upon  each  other."    1  Inst.  155.  a.  &c.  in  n. 

The  student  will  perceive  from  the  above  extract,  that  Mr. 
Hargrave  admits  the  incidental  right  of  the  jury  to  determine 
questions  of  law  ;  in  which  he  goes  further  than  the  writer  from 
whom  the  subsequent  long  quotation  is  introduced. 

Mr.  Wynne,  in  his  Eunomus,  or  Dialogues  concerning  the  Law 
and  Constitution  of  England,  Dial.  3.  §  53.  et  seq.  examines  the 
dispute,  very  elegantly,  in  the  following  manner: 

"  All  that  may  here  be  said  upon  the  subject  of  juries  is  agree- 
able to  the  established  maxim  above  recognised,  ad  quastioncm 
facti,  life.  This  is  the  fundamental  maxim  acknowledged  by  the 
constitution;  and  yet  this  is  the  maxim,  which  those  who  have 
advanced  doctrines  against  the  constitution  have  ever  in  their 
mouths. 

"Fundamental  maxims  of  law  or  government  are  so  plain  and 
intuitive,  that  every  body  understands  them  ;  those  of  the  lowest 
capacity  make  them  their  standard  in  their  oavii  breasts  to  judge 
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by.  And  therefore  ihey  who  would  lead  a  party  in  a  wrong  cause 
with  success,  must  do  it  not  by  disputing  fundamentals,  but  by 
avowing  and  afterwards  perverting  them.  This  seems  to  be  much 
the  case  in  the  present  contested  question. 

"  It  is  undoubtedly  true,  that  the  jury  are  judges,  the  only  judges, 
of  the  fact :  is  it  not  equally  within  the  spirit  of  the  maxim,  that 
judges  only  have  the  competent  cognisance  of  the  law  ?  Can  it  be 
contended  that  the  jury  have,  in  reality,  an  adequate  knowledge 
of  law  ;  or  that  the  constitution  ever  designed  they  should  ?  Every 
country  village  has  its  jurors,  whom  nobody  will  suppose  to  be 
lawyers ;  and  it  is  from  the  generality  that  we  are  to  form  our 
notions  of  the  nature  of  a  jury,  as  the  law  has  prescribed  it;  not 
from  the  abilities  of  any  particular  man,  or  any  particular  jury. 
But  it  is  said,  and  it  is  an  argument  not  a  little  insisted  upon,  that 
the  law  and  the  fact  are  often  comjilicated.  Then  it  is  the  province 
of  the  judge  to  distinguish  them;  to  tell  the  jury  that  supposing 
they  believe  that  such  and  such  facts  were  clone,  what  the  law  is  in 
such  circumstances.  This  is  an  unbiassed  direction  :  this  keeps  the 
province  of  judge  and  jury  distinct:  the  facts  are  left  altogether 
to  the  jury,  and  the  law  does  not  control  the  fact,  but  arises  from 
it.  If  the  law  is  thought  to  be  mistaken,  the  direction  of  the 
judge  that  gave  it  may  be  considered  in  another  court ;  and  if  it  is 
mistaken,  the  verdict  in  conformity  to  it  will  be  of  no  effect.  But 
a  verdict  cannot  be  complained  of  as  contrary  to  the  direction  of 
law  given  ;  it  can  scarcely  be  concluded  it  is  :  and  the  reason  is, 
because  the  law  arises  only  from  the  fact;  and  the  jury  previously 
find  the  fact  in  their  own  mind,  before  they  couple  it  with  the  law 
pronounced  from  the  bench  to  make  up  their  verdict.  Every  ver- 
dict is'compounded  of  law  and  fact ;  but  the  law  and  the  fact  are 
always  distinct  in  their  nature.    See  Vaugh.  146.  152. 

"  Littleton  and  his  Commentator  have  been  made  advocates  on 
this  occasion  ;  and  have  been  thought  to  say,  though  at  the  peril 
of  contradicting  themselves  a  hundred  times,  that  jurors  are  the 
judges  of  the  law  as  well  as  the  fact;  in  the  passage  already,  re- 
peatedly cited  and  alluded  to;  1  Inst.  228.  a.  '  If  they  will  take 
upon  them  the  knowledge  of  the  law  upon  the  matter,  they  may 
give  their  verdict  generally,  as  is  put  in  their  charge.'  See  2 
Ld.  Raym.  1494.  Hardw.  16.  But  does  not  the  judge  betray  his 
trust  in  not  telling  them  how  the  law  is?  If  he  does  not  tell 
them,  it  is  true  they  may  suppose  it  to  be  so,  and  find  accordingly  : 
if  he  does  tell  them  how  the  law  is,  they  are  to  compare  the  fact 
with  the  law  ;  but  cannot  of  their  own  head  say  what  the  law  is. 
The  law  is  never  submitted  to  the?n,  as  part  of  their  inquiry.  Vaugh. 
143.  No  finding  can  in  general  be  complained  of,  as  against  a 
judge's  direction;  but  as  against  the  weight  of  evidence,  and  in 
that  case  the  remedy  is  well  known.  The  warrant  of  commitment 
as  stated  in  the  return  in  BushelVs  case,  was  nevertheless  express- 
ly granted  against  the  jury,  for  finding  contrary  to  the  direction  of 
the  judge  in  a  matter  of  law.  Which  part  of  the  return,  Vaughan, 
C.  J.  said,  literally  taken,  was  insignificant  and  not  intelligible  ; 
and  if  it  had  any  meaning,  stript  of  the  veil  and  colour  of  words,  was 
a  direct  argument  for  the  abolition  of  the  form  of  trial  by  jury  ; 
because  the  judge  in  such  case  must  resolve  both  the  law  and  the 
fact.    True  it  is,  the  chief  justice  does  there  put  a  particular  case 
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of  a  jury  finding  against  a  judge's  direction,  which  in  general,  for 
the  reason  he  has  given,  is  impossible  :  and  that  case  is,  where  a 
judge  asks  the  jury  previous  to  the  verdict,  how  they  find  such  a 
particular  thing  pronounced  to  them  ?  If,  on  their  giving  an  an- 
swer, the  judge  adds,  then,  as  you  agree  to  find  the  fact  so,  the  law 
is  for  the  plaintiff  or  defendant ;  and  if  the  finding  is  afterwards 
contrary  to  what  he  declares,  they  do  in  that  case  find  contrary  to 
the  judge's  direction  in  matter  of  law.  But  in  that  case,  the  regu- 
lar order  of  proceeding  is  directly  inverted  ;  the  judge  makes  them 
find  a  particular  fact  previous  to  his  declaration  of  the  law  :  where- 
as, what  Vaughan,  C.  J.  calls  the  discreet  and  lawful  assistance  of 
a  judge  to  a  jury,  is  always  to  give  a  hypothetical  direction  to  the 
jury  ;  not  by  previously  having  their  answer  to  the  fact,  and  there- 
upon declaring  the  law  to  control  their  verdict;  but  to  leave  their 
verdict  free,  by  saying,  if  you  find  the  fact  so  and  so,  then  the  law 
is  for  the  plaintiff ;  or  you  are  to  find  for  the  plaintiff ;  or  vice 
versa.    See  Vaugh.  136.  143,  144. 

"  All  this  reasoning  shows  that  the  province  of  judge  and  jury, 
as  to  law  and  fact,  are  separate  and  exclusive  :  that  in  the  gene- 
ral and  regular  form  of  proceeding,  it  is  impossible  for  a  verdict 
to  be  said  to  be  against  a  direction  in  law;  but  if  the  case  should 
happen,  the  verdict  must  be  rectified  ;  for  this  plain  reason,  that 
it  appears  in  such  a  case  the  jury  have  taken  upon  them  the  de- 
termination of  the  law,  which  is  entirely  out  of  their  jurisdiction. 

"  Besides  what  has  been  already  said,  it  seems  undeniably  to  ap- 
pear, that  juries  are  designed  by  the  constitution  to  be  judges  of 
the  fact  only,  and  not  of  the  law,  for  these  reasons  :  firsts  because 
the  contrary  supposition  is  against  the  plain  tenor  of  their  oath. 
The  form  of  every  oath  administered  in  a  court  of  justice,  is 
either  according  to  common  law,  or  as  required  by  some  act  of  par- 
liament. 3  Inst.  165.  An  oath  of  office  contains  a  summary  de- 
scription of  duty;  and  the  terms  of  a  jury's  oath' are  so  strictly  ap- 
plicable to  fact  only,  that  they  do  by  the  strongest  implication  ex- 
clude any  cognisance  of  the  law.  Every  juror,  in  a  cause,  is  en- 
joined by  his  oath  4  well  and  truly  to  try  the  issue  joined  between  the 
parties,  and  a  true  verdict  to  give  according  to  the  evidence*  Now 
to  consider  this  by  parts.  1.  He  is  '  no  ell  and  truly  to  try  ;  how 
can  one  well  and  truly  try  any  point  but  according  to  his  know- 
ledge ?  either,  as  Jiaf;  been  contended,  according  to  his  own  pre-r 
vious  knowledge,  or  according  to  the  information  he  meets  with  at 
the  time  of  the  examination:  a  juror  may  have  knowledge  of  both 
kinds  as  to  the  fact ;  but  it  is  not  requisite  he  should  have  either 
as  to  the  law.  2.  The  oath  directs  the  jury  to  try  the  issue  joined  ; 
this  issue  is  always  a  fact  denied  on  one  side,  and  affirmed  on  the 
other;  where  the  law  is  directly  in  dispute,  the  issue  (as  has  been 
already  repeatedly  observed  in  the  remarks  on  the  stat.  32  Geo. 
III.  c.  60.)  goes  before  the  court,  and  not  at  all  before  a  jury. 
And  though  during  the  trial  of  an  issue  of  fact,  points  of  law  do 
very  often  incidentally  arise,  it  does  not  follow  from  thence  that 
they  are  under  the  cognisance  of  the  jury;  any  more  than  dis- 
putes about  practice,  the  competence  of  witnesses,  or  whether 
such  and  such  evidence  is  admissible  ;  which  do  as  often  arise  in 
the  course  of  a  trial,  and  were  never  contended  to  belong  to  the 
jury.    The  law,  therefore,  because  it  arises  out  of  the  fact,  and 
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because  in  the  end  it  is  to  govern  it,  does  not  on  that  account 
appertain  to  the  jury,  if  from  other  considerations  it  appears  to  be 
improper.  3.  What  can  be  meant  by  a  true  -verdict  ?  Truth,  both 
philosophers  and  lawyers  will  refer  to  fact,  rather  than  opinion 
about  law  :  when  it  is  referred  to  opinion,  we  mean  the  agree- 
ment of  a  proposition  with  our  own  ideas,  or  the  ideas  of  others. 
But  how  those  who  have  such  faint  and  imperfect  ideas  as  jurors 
have  of  law,  can  discern  this  agreement,  or  judge  of  the  truth, 
in  such  a  case,  every  reasoning  man  must  be  at  a  loss  to  deter- 
mine. 4.  But  to  exclude  the  possibility  of  a  doubt  in  this  ques- 
tion, their  oath  does  not  only  direct  them  to  find  the  truth,  but 
tells  them  what  rule  or  measure  they  are  to  goby  in  their  inquiry. 
They  are  to  find  a  true  verdict  according  to  the  evidence.  This 
branch  of  the  oath,  which  governs  the  whole,  can  be  applied  only 
to  the  fact.  The  fact  only  z'.y  in  evidence ,and,  consequently,  the  law 
not  being  in  evidence  is  not  before  them.  See  Vaugh.  143.  Thus 
in  the  clearest  terms  does  the  oath  limit  and  define  their  duty. 

"  But,  secondly, \\\  the  course  and  management  of  a  trial,  other, 
persons  are  likewise  under  an  oath,  and  have  duties  incumbent  on 
them  also.  Now  without  looking  into  the  oath  of  a  judge,  it  will 
be  easily  understood  to  be  inconsistent  with  his  duty  and  his  oath 
to  be  a  mere  cypher,  on  the  bench  ;  a  judge,  however,  will  be 
little  more  than  a  cypher  either  if  he  sits  and  says  nothing,  or 
if  what  he  does  say  is  to  go  for  nothing.  The  jury's  ignorance 
of  law  makes  it  necessary  for  the  judge  to  tell  them  what  the  law 
is  in  the  case  before  them  ;  but  he  tells  it  them  surely  to  very  little 
purpose,  if  they  think  themselves  afterwards  at  liberty  to  de- 
termine otherwise. 

"  Other  arguments  there  are  also  which  deserve  to  have  weight 
on  this  question,  drawn  from  the  forms  of  pleading  and  the  gene- 
ral frame  of  records;  than  which  none  perhaps  can  be  produced 
more  worthy  to  be  relied  on. 

"  1.  It  is  well  known  in  constant  experience,  that  by  the  mode 
of  drawing  a  demurrer,  the  matter  in  debate  is  referred  altogether 
to  the  decision  of  the  court,  and  in  reality  never  does  go  before 
a  jury.  By  a  demurrer,  the  bare  law  is  in  question  ;  the  fact  being 
constantly  admitted,  if  clearly  expressed.  The  reason  of  admit- 
ting the  fact  in  that  case  seems  to  be,  that  without  such  confes- 
sion of  the  fact,  the  court  have  no  ground  to  go  upon ;  for  the  law 
in  every  case  arises  from  the  fact.  The  case  then  must  really 
exist  before  the  legality  of  it,  as  to  circumstances,  can  be  deter- 
mined. But  if  a  matter  where  the  law  only  is  in  question,  is  never, 
nor  can  in  its  nature  be,  sent  to  a  jury,  it  proves  almost  to  a 
demonstration,  that  the  jury  have  nothing  to  do  with  bare  law.  2. 
Nor  is  the  argument  to  be  drawn  from  the  nature  of  a  sjiecial  ver- 
dict of  less  force  on  this  occasion.  The  ignorance  of  the  jury  as 
to  the  law  in  the  case,  and  their  reference  to  the  court,  is  the 
constant  language  of  a  special  verdict.  Not  that  the  jury  can  in 
reality  be  supposed  more  ignorant  of  the  law  arising  in  such  a  case, 
than  they  are  in  a  thousand  others,  where  all  is  concluded  under  a 
general  verdict.  Indeed  in  that  light,  the  common  juries  are  now 
much  improved  in  their  knowledge  of  the  law,  there  being  very 
few  instances  of  their  expressing  their  doubts  in  special  verdicts 
at  this  day.  The  reason  of  having  special  verdicts  was  at  all  times, 
in  order  to  have  the  point  of  law  solemnly  determined,  and  re- 
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snain  on  record ;  without  which,  in  many  cases,  no  writ  of  error 
could  have  been  brought  in  former  times,  nor  the  ppint  reserved 
for  the  consideration  of  the  court.  The  usage  of  stating  a  case, 
and  having  a  general  verdict,  subject  to  the  opinion  of  the  court 
afterwards  on  the  circumstances  of  the  case,  is  an  invention  of  late 
times ;  and  is  found  in  practice  to  be  less  expensive,  and  to  an- 
swer to  the  parties  as  well  as-  a  special  verdict.  But  the  case  sta- 
ted, and  the  special  verdict,  are  equally  proofs  of  what  is  here  con- 
tended for,  by  expressly  leaving  the  law  to  the  court  for  their  de- 
termination. See  ante,  III.  . 

"  The  professed  patrons  of  the  right  of  the  jury  to  be  judges 
of  law  have  principally  applied  their  doctrine,  as  has  been  already 
remarked,  to  the  case  of  libels  :  but  they  were  aware  that  the  con- 
clusion would  be  general,  though  the  case  was  particular;  be- 
cause the  right  of  the  juries  to  determine  the  law  in  the  case  of 
libels,  could  only  be  a  consequence  of  their  right  to  find  the  law 
in  other  cases.  There  seems  to  be  this  fatality  that  has  in 
practice  attended  the  case  of  libels,  that  the  law  and  the  fact  have 
not  been  always  accurately  distinguished :  and  perhaps  in  feverish 
times,  some  particulars  have  been  contended  for  as  implications  of 
law,  which  oUght  rather  to  have  been  considered  as  facts,  and  left  to 
the  jury.  [An  evil,  and  perhaps  the  only  one,  in  some  measure 
guarded  against  by  the  construction  put  on  the  stat.  32  Geo.  III. 
c.  60.  mentioned  at  the  beginning  of  this  discussion.] 

"  It  seems,  however,  universally,  that  any  action,  the  intention  of 
the  agents,  and  every  other  circumstance  under  which  that  action- 
was  done,  are  equally  facts,  and  as  such  cognisable  by  a  jury;  but 
whether  that  action,  under  all  the  circumstances  in  which  it  has 
been  admitted  or  proved  to  have  been  done,  is  a  crime  or  not,  is 
what  the  law  alone  can  determine;  and  the  judges,  whose  breasts 
are  the  depositories  of  the  law,  alone  can  pronounce.  Otherwise 
it  is  evident  the  quality  of  human  actions,  more  especially  of 
those  that  are  in  themselves  indifferent*  and  have  been  defined 
by  society  alone,  would  be  referred  not  only  to  a  -very  varia- 
ble standard,  but  an  incompetent  one.  Apply  this  particularly  to  the 
case  of  libels,  and  the  least  reflection  will  be  sufficient  to  show, 
that  the  power  and  province  of  juries  is  the  same  in  case  of  libels 
as  in  every  other  case.  And  that  in  no  case  whatever  a  jury  has 
in  its  nature,  a  cognisance  of  law,  though  by  accident  the  law  may 
have  been  sometimes  left  to  them." 

To  draw  towards  a  conclusion  of  this  long  discussion ;  the  very 
Interesting  nature  of  which  must  plead  the  editor's  excuse  for  the 
foregoing  multiplied  extracts  and  observations : — There  are  some 
arguments  in  favour  of  the  jury's  right,  as  relates  to  criminal  cases, 
which  seem  not  answered  by  the  remarks  arising  from  the  con- 
duct of  civil  causes.  In  the  first  place,  their  oath  is,  that  they 
shall  "  well  and  truly  try,  and  a  true  deliverance  make,  between 
our  sovereign  lord  the  king,  and  the  prisoner  whom  they  have  in 
charge,  and  a  true  verdict  give  according  to  the  evidence." — Now 
it  is  not  expressed  what  they  shall  try ;  it  is  therefore  inferred, 
that  the  whole  of  the  case  is  submitted  to  their  determination. 
But  we  must  recollect  that  in  this,  as  in  all  cases,  an  issue  is  join- 
ed, between  the  king  and  the  prisoner,  of  not  guilty,  and  guilty. 
Vol.  III.  4  F 
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(See  this  Diet.  tit.  Pleading,  Trial.)  The  verdict  according  to 
the  evidence  must  be  therefore  on  the  issue,  as  in  all  other  cases  ; 
and  the  fact"  only,  not  the  law,  is  submitted  to  the  consideration 
of  the  jury.  Some  doubt  has  arisen  on  the  word  deliverance ; 
whether  it  applies  to  delivering  the  verdict ;  to  the  deliverance  of 
the  culprit  from  his  charge  and  imprisonment ;  or  whether  it 
does  not  simply  mean  a  true  deliberation  on,  and  consideration  of, 
the  evidence  produced  to  them ;  which  latter  is  the  sense  most 
approved  by  legal  writers  and  historians  on  the  subject.  If  indeed 
1  it  does  apply  to  the  deliverance  of  the  prisoner,  still  it  must  be  a 
true  deliverance,  on  proof  of  his  innocence,  or  rather  on  failure 
in  the  proof  of  his  guilt. 

Another  argument,  which  at  first  bears  the  appearance  of  more 
weight  than  those  just  mentioned,  though  it  has  not  been  frequent- 
ly relied  on,  is  this ;  that  from  the  very  nature  and  words  of  the 
verdict  the  jury  are  constituted  judges  of  the  law,  as  well  as  the 
fact,  in  criminal  cases.  That  the  words  Guilty  or  Not  Guilty 
do  not  merely  ascertain  the  commission  or  non-commission  of  any 
indifferent  fact ;  but  the  commission  of  a  criminal  fact ;  or  the  be- 
ing free  from  any  crime,  as  the  fact  is  not  done,  or  as  the  fact 
though  done  were  lawful,  or  performed  without  any  illegal  or 
criminal  intention.  That  therefore  the  jury  in  terms  decide,  by  their 
verdict,  not  only  on  the  perpetration  of  the  fact,  but  on  the  cri- 
minality annexed  to  it  ;  since  if  the  fact  be  not  criminal,  no  guilt  is 
incurred ;  and  therefore  the  verdict  of  guilty  would  be  false,  and 
of  not  guilty  nonsensical  ;  no  guilt  attaching  to  a  praiseworthy,  an 
indifferent,  or  an  innocent  act.  Two  answers  suggest  themselves; 
one,  that  the  language  in  which  alone  the  jury  can  deliver  a  ge- 
neral verdict,  according  to  the  rules  positively  prescribed  to  them 
by  law,  at  all  events  allows  the  fact  charged  to  be  criminal  as  far 
as  the  judgment  or  discretion  of  the  jury  on  that  question  can  be 
exercised,  whatever  may  be  the  subsequent  decision  of  the  court. 
The  second,  that  the  language  of  the  verdict,  interpreted  accord- 
ing to  the  rules  of  law,  of  practice,  and  of  common  sense,  is  this 
— u  Guilty — If  the  fact  with  which  the  prisoner  is  charged  be 
sufficiently  stated,  and  is  a  crime  in  the  eye  of  the  law."  And 
that  this  is  the  true  interpretation  of  the  verdict  of  guilty,  the 
right  of  the  court  to  arrest  the  judgment,  in  case,  on  inspection 
of  the  record,  they  are  of  opinion  that  the  fact  charged  is  no  crime, 
or  if  a  crime,  is  defectively  charged,  is  undeniable  proof.  This  right 
of  the  court  to  decide  the  law  in  the  event  of  a  verdict  of  guilty, 
is  recognised  by  stat.  32  Geo.  III.  c.  60.  already  so  often  cited. 

Still  it  maybe  objected  that  the  jury  by  a  verdict  of  Not  Guilty 
have  a  right  to  decide  the  law.  But  the  fallacy  of  confounding  the 
terms,  right  and  fionver  has  already  been  noticed  :  and  it  may  be  add- 
ed that  though  nineteen  juries  were  successively  to  acquit  nineteen 
defendants  on  a  charge  of  publishing  the  same  libel,  their  verdicts 
eould  never  be  produced  as  precedents  in  law,  that  a  twentieth 
person  might  not  be  indicted  for  the  same  libel,  and  found  guilty 
by  a  twentieth  jury.  To  put  the  case  still  stronger ;  it  is  by  no 
means  an  uncommon  circumstance,  that  where  several  criminals, 
are  included  in  the  same  indictment,  they  sever  in  their  challenges, 
and  are  therefore  tried  separately :  but  it  was  never  imagined  that 
the  conviction  or  acquittal  of  one,  had  the  least  effect  upon  the 
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question  of  the  guilt  or  innocence  of  the  others.  Whereas  the 
decision  of  the  court,  on  an  indictment,  that  the  fact  charged  in  it 
as  a  crime  was  not  such,  or  was  defectively  charged,  would  quash 
the  whole  indictment  against  all;  and  be  a  precedent  for  arresting 
the  judgment  on  any  subsequent  conviction,  or  indictment  under 
the  same  circumstances.  Why  ?  Clearly  because  in  one  case  the 
mere  fact  is  decided,  as  relates  to  the  individual  accused  ;  in  the 
other  the  question  of  law,  as  relates  to  the  crime  charged. 

Peers  power,  right  on  appeal,  see  Remainder  II.  Stat.  10  &  11 
Wm.  III.  c.  16. 

For  further  matter  incidental  to  the  duty  and  office  of  a  jury,  see 
this  Diet,  tit.  Trial,  Verdict. 

JURROCK,  [or  Jarrock,~]  A  kind  of  cork  ;  see  stat.  1  Rich. 
III.  c.  8. 

JUS,  Law,  or  right,  authority  and  rule.  Litt.  Diet. 

Jus  accrescendi,  Is  the  right  of  survivorship  between  joint- 
tenants.    Litt.  280.     1  Inst.  180.    See  tit.  Joint -tenants. 

Jus  ad  rem,  An  inchoate  and  imperfect  right,  such  as  a  parson 
promoted  to  a  living  acquires  by  nomination  and  institution.  2 
Comm.  312. 

Jus  Anglorum.  The  laws  and  customs  of  the  West  Saxons,  in 
the  time  of  the  Heptarchy,  by  which  the  people  were  for  a  long 
time  governed,  and  which  were  preferred  before  all  others,  were 
termed  Jus  Anglorum. 

Jus  Corona,  The  right  of  the  crown;  and  it  is  part  of  the  law 
of  England,  though  it  differs  in  many  things  from  the  general  law 
relating  to  the  subject.  1  Inst.  15.  The  king  may  purchase  lands 
to  him  and  his  heirs,  but  he  is  seised  thereof  in  jure  corona ;  ihd 
all  the  lands  and  possessions  whereof  the  king  is  thus  seised,  shall 
follow  the  crown  in  descents,  &c.  See  tit.  King. 

Jus  curialitatis  Angli^e,  See  this  Diet.  tit.  Curtesy  of  En- 
gland. 

Jus  duplicatum,  Is  where  a  man  hath  the  possession  as  well 
as  property  of  any  thing.  Bract,  lib.  4.  tract.  4.  c.  4.  2  Comm. 
189. 

Jus  Gentium,  The  law  of  nations.  The  law  by  which  king- 
doms and  societies  in  general  are  governed.  Selden.  See  tit. 
Ambassador. 

Jus  Haeendi  et  Retinendi,  Right  to  have  and  retain  the  profits, 
tithes,  offerings,  &c.  of  a  rectory  or  parsonage.  Hughes's  Parsons* 
Law,  1 18. 

Jus  HiEREDiTATis,  The  right  or  law  of  inheritance.  See  tit. 
Descent. 

Jus  in  re,  Complete  and  full  right.  Such  as  a  parson  acquires, 
on  promotion  to  a  living,  who,  after  nomination  and  institution, 
hath  corporal  possession  delivered  to  him  ;  for  till  such  delivery 
of  corporal  possession,  he  had  only  jus  ad  rem.    2  Comm.  312. 

Jus  mariti,  is  the  right  a  husband  hath  to  administrate,  during 
the  marriage,  his  wife's  goods,  and  the  rents  of  her  heritage* 
Scotch  Diet. 

Jus  Paironatus,  A  commission  from  the  bishop  directed  to 
some  persons,  usually  his  chancellor,  and  others  of  competent 
learning,  who  are  to  summon  a  jury  of  six  clergymen  and  six 
laymen,  to  inquire  who  is  the  rightful  patron  of  a  church.    If  tw& 
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patrons  present  their  clerks,  the  bishop  shall  determine  who  shall 
be  admitted  by  right  of  patronage ,  12c.  on  commission  of  inquiry 
of  six  clergymen,  and  six  laymen,  living  near  to  the  church  ;  who 
are  to  inquire  on  articles  as  a  jury,  whether  the  church  is  void  ? 
Who  presented  last  ?  Who  is  the  rightful  patron  ?  &c.  But  if 
coparceners  severally  present  their  clerks,  the  bishop  is  not  obli- 
ged to  award  a  jus  fiatronatus,  because  they  present  linger  one  title; 
and  are  not  in  like  case  where  two  patrons  present  under 
several  titles.  5  Reft.  102.   1  List.  116. 

The  awarding  a  jus  fiatronatus  is  not  of  necessity,  but  at  the 
pleasure  of  the  ordinary,  for  his  better  information  who  hath  the 
right  of  patronage,  for  if  he  will  at  his  peril  take  notice  of  the 
right,  he  may  admit  the  clerk  of  either  of  the  patrons,  without  a 
jus  fiatronatus.  1  Leon.  168.  A  bishop  may  award  a  jus  fiatrona- 
tus with  a  solemn  premonition  to  all  persons  quorum  interest,  isfc. 
where  he  knows  not  who  is  the  patron,  to  give  notice  of  an  avoid- 
ance by  deprivation,  &c.  Hob.  318.  This  inquiry  by  jus  fiatrona- 
tus  is  to  excuse  the  ordinary  from  being  a  disturber.  See  3  Comm. 
246.  Jus  fmtronatus  is  not  within  the  statute  of  limitations.  \  M„ 
Scss.  2.  c.  5.  In  whose  name,  and  under  what  teste  a  jus  fiatronatus 
is  to  issue,  see  stat.  1  Edw.  VI.  c.  2.  §  3. 

Jus  Possessions,  A  right  of  seisin  or  possession;  and  a  parson 
hath  a  right  to  the  possession  of  the  church  and  glebe,  for  he  hath 
the  freehold;  and  is  to  receive  the  profits  to  his  own  use.  Pars. 
Law,  188.    See  tit.  Parson. 

Jus  Postliminii,  A  right  to  claim  after  recapture,  as  applied  in 
maritime  law;  derived  from  the  Roman  just  fiostliminii,  which 
restored  the  citizen  of  Rome  who  had  been  made  a  slave  to  his 
threshold,  i.  e.  his  franchise.  The  term  is  therefore  metaphorically 
used  in  our  admiralty  court  as  a  resumption  of  an  original  inherent 
right  to  a  recaptured  British  ship  in  the  legal  owners. 

Jus  Presentations,  The  right  of  the  patron  of  presenting  his 
clerk  unto  the  ordinary  to  be  admitted,  instituted,  and  inducted 
into  a  church.    See  this  Diet.  tit.  Advowson. 

Jus  Recuperandi,  Intrandi,  &c.  A  right  of  recovering  and 
entering  lands,  &c.  All  these  rights  following  the  relation  of  their 
objects,  are  the  effects  of  the  civil  law.   Co.  Litt.  266. 

Jus  Relicta,  Is  the  right  a  wife  hath,  after  her  husband's 
death,  to  a  third  of  the  moveables,  if  there  be  children  ;  and  one 
half  if  there  be  none.  Scotch  Diet. 

JUSTA,  A  certain  measure  of  liquor,  quasi  justa  mensura;  being 
as  much  as  was  sufficient  to  drink  at  once.  Mon*  Ang.  torn.  \. 
ft.  149. 

JUSTICE,  justitia.']  Is  defined  to  be  a  constant  righteous  inclina- 
tion to  give  everyone  his  due;  or  the  act  of  doing  what  is  right 
and  just.  Chamb.  Johnson.  Locke,  Instit.  The  delaying  justice 
is  an  obstruction  to  any  kind  of  denial  thereof;  but  this  is  under- 
stood of  unnecessary  and  unjust  delay,  for  sometimes  it  is  con- 
venient for  the  better  finding  out  the  truth,  and  preparation  of 
parlies,  that  they  may  not  be  surprised. 

Justice  and  right  shall  not  be  sold,  denied,  or  delayed.  Mag. 
Chart.  9  Hen,  III.  c.  29.  Right  shall  be  done  to  all  without  re- 
spect. Stat.  West.  1.  3  Edw.  I.e.  l.  Justice  shall  not  be  delayed 
for  any  command  under  the  great  seal,  &c.  2  Edw.  III.  c.  8.  14 
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J&dw.  III.  stat.  1.  c.  14.   11  Rich.  II.  c.  10.   See  tit.  Habeas  Corfius, 

Liberties. 

JUST1CEMENTS,  from  justitia.  All  things  belonging  to 
justice.  Co.  on  Westm.  1  fol.  225.  Also  the  effects  or  execution 
of  justice  or  of  jurisdiction. 

JUSTICES ;  Justiciarii. 

Officers  deputed  by  the  king  to  administer  justice,  and  do  right 
by  way  of  judgment.  They  are  called  justices  because  in  ancient 
time  the  Latin  word  for  a  judge  was  justitia,  and  for  that  he  hath 
his  authority  by  deputation,  and  not  jure  magistrates.  Glanville,  lib, 
2.  c.  6.    See  tit.  Judges. 

Of  these  justices  there  are  various  sorts,  with  various  powers  and 
duties,  as  hereafter  shortly  set  forth  under  the  subsequent  tit. 
Justices  of  Assise,  &c.  ;  and  see  this  Diet.  tit.  Courts,  Chancery^ 
Equity,  King's  Bench,  Common  Pleas,  isfc. 

Justices  of  Assise,  justiciarii  ad  cafiiendas  assisas.^\  Such  as 
were  wont  by  special  commission  to  be  sent  (as  occasion  was  of- 
fered) into  this  or  that  county,  to  take  assises  for  the  ease  of  the 
subjects;  for  as  these  actions  pass  always  by  jury,  many  men  could 
not,  without  damage  and  charge,  be  brought  to  London,  therefore 
justices  for  this  purpose,  by  commission  particularly  authorized., 
were  sent  to  them.  For  it  seems,  that  the  justices  of  the  common 
ideas  had  no  power  to  take  assises  till  the  stat.  of  8  Rich.  II.  c.  2* 
by  which  they  were  enabled  to  do  it,  and  to  deliver  gaols.  And 
the  justices  of  the  king's  bench  have  by  that  statute  such  power 
affirmed  unto  them,  as  they  had  one  hundred  years  before. 

These  commissions  ad  cafiiendias  assisas,  have  of  late  years 
been  settled  and  executed  only  in  Lent,  and  the  long  vacation,  (call- 
ed now  the  Lent  and  Summer  Assises,)  when  the  justices,  and  other 
learned  lawyers,  maybe  at  leisure  to  attend  those  controversies; 
whereupon  it  also  falls  out,  that  the  matters  that  were  wont  to  be 
heard  by  more  general  commissions  of  justices  in  eyre,  are  heard 
all  at  one  time  with  these  assises,  which  was  not  so  of  old,  as  ap- 
pears by  Bracton,  lib.  3  cap.  7.  num.  2.  And  by  this  means  the 
justices  of  both  benches  being  worthily  accounted  the  fittest  of  all 
others,  and  their  assistants,  were  employed  in  these  affairs.  And  that 
justices  of  assise  and  justices  in  eyre  did  anciently  differ,  appeareth 
by  stat.  27  Ldw.  III.  c.  5.  The  oath  taken  by  the  justices  of  assise 
is  all  one  with  that  taken  by  the  justices  of  the  king's  bench.  Old 
Abridgment  of  Statutes,  tit.  Sacramentum  Justiciariorum.  Coivell. 
See  further,  tit.  Assise. 

To  what  is  said  under  this  Diet.  tit.  Assise,  may  be  added,  that 

The  courts  of  assise  and  nisi  firius  are  composed  of  two  or  more 
commissioners,  who  arc  sent  twice  in  every  year,  by  the  king's 
special  commission,  all  round  the  kingdom,  (except  London  and 
Middlesex,  where  courts  of  nisi  firius  are  holden  in  and  after 
every  term,  before  the  chief  or  other  judge  of  the  several  superior 
courts ;  and  except  the  four  northern  counties,  where  the  assises 
are  only  holden  twice  a  year,)  to  try  by  a  jury  of  the  respective 
counties  the  truth  of  such  matters  of  fact  as  are  then  under  dispute 
in  Westminster-Hall.    These  judges  of  assise  came  into  use  in  the 
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room  of  justices  in  eyre,  justiciarii  in  itinere,  (or  itinerantcs,)  who 
were  regularly  established,  if  not  first  appointed  by  the  parliament  of 
JVorthamfiton,  A.  D.  1 176,  22  Hen.  II.  with  a  delegated  power  from 
the  king's  great  court,  or  aula  regia,  being  looked  upon  as  members 
thereof:  and  they  afterwards  made  their  circuit  round  the  kingdom 
once  in  seven  years  for  the  purpose  of  trying  causes.  Co.  Lite. 
293.  They  were  aft  rwards  directed  by  magna  charta,  c.  12.  to  be 
sent  into  every  county  twice  a  year,  to  take  (or  receive  the  verdict 
of  the  jurors,  or  recognitors  in  certain  actions  then  called)  recog- 
nitions in  assises;  the  most  difficult  of  which  they  are  directed  to 
adjourn  into  the  court  of  common  fileas,  to  be  there  determined. 
The  itinerant  justices  were  sometimes  mere  justices  of  assise,  or 
of  dower,  or  of  gaol  delivery,  and  the  like  ;  and  they  had  sometimes 
a  more  general  commission,  to  determine  all  manner  of  causes, 
being  constituted  justiciarii  ad  omnia  filacita.  Bract.  I.  3.  tr.  1.  c. 
J  1.  But  the  present  justices  of  assise  and  nisi  firms  are  more  im- 
mediately derived  from  the  stat.  TVestm.  2.  1 3  Edw.  I.  c.  30.  which 
directs  them  to  be  assigned  out  of  the  king's  sworn  justices,  asso- 
ciating to  themselves  one  or  two  discreet  knights  of  each  county. 
By  stat.  27  Ediv.  I.  c.  4.  (explained  by  12  Ediv.  II.  c.  3.)  assises 
and  inquests  were  allowed  to  be  taken  before  any  one  justice  of  the 
court  in  which  the  plea  was  brought ;  associating  to  him  one 
knight,  or  other  approved  man  of  the  county  And  lastly,  by  stat. 
14  Edw.  III.  c  16.  inquests  of  nisi  firius  may  be  taken  before  any 
justice  of  either  bench,  (though  the  plea  be  not  depending  in  his 
own  court,)  or  before  the  chief  baron  of  the  exchequer,  if  he  be  a 
man  of  the  law  ;  or  otherwise  before  the  justices  of  assise,  so  that 
one  of  such  justices  be  a  judge  of  the  king's  bench  or  common 
pleas,  or  the  king's  serjeant  sworn.  They  usually  make  their  cir- 
cuits in  the  respective  vacations  after  Hilary  and  Trinity  terms,  assises 
being  allowed  to  be  taken  in  the  holy  time  of  Lent  by  consent  of 
the  bishops  at  the  request  of  the  king,  as  expressed  in  stat.  Westm. 
1.  3  Edw.  I.  c.  51.  And  it  was  also  usual,  during  the  times  of 
popery,  for  the  prelates  to  grant  annual  licenses  to  the  justices  of 
assise  to  administer  oaths  in  holy  times  :  for  oaths  being  of  a  sacred 
nature,  the  logic  of  those  ages  concluded  that  they  must  be  of 
ecclesiastical  cognisance.  Instances  hereof  may  be  met  with  in 
the  Afifiendix  to  Sfiebnan's  Original  of  the  Terms,  and  in  Parker's 
Antiquities,  209.  The  prudent  jealousy  of  our  ancestors  ordained, 
that  no  man  of  law  should  be  judge  of  assise  in  his  own  county 
wherein  he  was  born  or  doth  inhabit.  Statutes  4  Edw.  III.  c.  2. 
8  Rich.  II.  c.  2.  33  Hen.  VIII.  c.  24.  But  this  restraint  is  now 
taken  off,  as  to  justices  of  oyer  and  terminer,  by  stat.  12  Geo.  II. 
c.  27.  See  fiost,  that  title  ;  and  for  further  information  on  this  head, 
this  Diet.  tit.  Assise.  The  courts  of  nisi  firius  in  London  and  Mid- 
dlesex are  called  sittings;  and  those  for  Middlesex  were  established 
by  the  legislature  in  the  reign  of  Queen  Elizabeth.  In  ancient 
times  all  issues  in  actions  brought  in  that  county  were  tried  at 
Westminster  in  the  terms,  at  the  bar  of  the  court  in  which  the  ac- 
tion was  instituted  :  but  when  the  business  of  the  courts  increased, 
these  trials  were  found  so  great  an  inconvenience,  that  it  was  en- 
acted by  stat.  18  EUz.  c.  12.  that  the  chief  justice  of  the  king's 
bench  should  be  empowered  to  try  within  the  term,  or  with- 
in four  days  after  the  end  of  the  term,  all  the  issues  joined  in  the 
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qourtS  of  chancery  and  king's  bench;  and  that  the  chief  justice  of 
the  common  pleas,  and  the  chief  baron  of  the  exchequer,  should  in 
like  manner  try  the  issues  joined  in  their  respective  courts.  In 
the  absence  of  any  one  of  the  chiefs,  the  same  authority  was  given  to 
two  of  the  judges  or  barons  of  his  court.  The  stat.  12  Geo.  I.  <r, 
31.  extended  the  time  to  eight  days  after  term;  and  empowered  one 
judge  or  baron  to  sit  in  the  absence  of  the  chief.  Stat.  24  Gee.  II. 
c.  18.  extended  the  time  after  term  still  further  to  14  days. 

Justices  of  both  Benches,  Shall  decide  pleas  commenced 
before  other  matters  be  arraigned.  Stat.  Westm.  1.  3  Edw.  I.  c, 
46.    See  this  Diet.  tit.  King's  Bench,  Common  Pleas. 

Justices  in  Eyre,  justiciarii  itinerantes.  So  termed  of  the  old 
French  word  erre,  as  a  grand  erre,  i.  e.  magnis  itineribus,  proverbi- 
ally spoken.]  These,  in  ancient  time,  were  sent  with  commission 
into  divers  counties  to  hear  such  causes  especially,  as  were  termed 
ideas  of  the  crown.  And  this  was  done  for  the  ease  of  the  people, 
v/ho  must  else  have  been  hurried  to  the  king's  bench,  if  the  case 
were  too  high  for  the  county  court:  They  differed  from  the  justi- 
ces of  oyer  and  terminer,  who  were  sent  upon  one  or  a  few  special 
causes,  and  to  one  place  ;  whereas  the  justices  in  eyre  were  sent 
through  the  provinces  and  counties  of  the  land,  with  more  indefi- 
nite and  general  commission,  as  appeareth  by  Bracton,  lib.  3.  c. 
11,  12,  13.  and  Britton,  cap..  2. 

And  again,  because  the  justices  of  oyer  and  terminer  were  sent  un- 
certainly upon  any  uproar,  or  other  occasion  in  the  country ;  but  these 
in  eyre  (as  Mr.  Givin  sets  down  in  the  Preface  to  his  Heading)  were 
sent  but  once  in  every  seven  years ;  with  whom  agrees  Home,  in 
his  Mirror  of  Justices,  I.  2.  c.  Queux  jioient  estre  actours,  i!?c.  and 
/.  2.  cafi.  Des  Peches  Criminals,  tfc.  al  suit  delroy,  life  And  lib.  3.  cap. 
De.  Justices  in  Eyre;  where  he  also  declares  what  belongs  to  their 
office.  But  according  to  Orig.juridiciales,  they  went  oftener.  These 
were  instituted  by  King  Henry  II.  as  Camden  in  his  Brit,  witnesseth, 
p.  104.  Hoveden,  par.  post.  suor.  Annal.  fol.  1 13.  hath  of  them  these 
words,  justiciarii  itinerantes,  constituti  per  Henricum  secundum,  qui 
divisit  regnum  suum  in  sex  partes*  per  quarum  singulas  tres  justiciaries 
itinerantes  constituit,  Isfc.  In  some  respect  they  resembled  our 
justices  of  assise  at  present,  though  their  authority  and  manner  of 
proceeding  much  differ.  1  Inst.  293.  Coiuell.  See  ante,  tit.  Justices 
of  Assise. 

Justice  of  the  Forest,  justiciarius  forest&7\  Is  a  lord  by  his 
office,  and  hears  and  determines  all  offences  within  the  forest,  com- 
mitted against  vert  or  venison  ;  of  these  there  are  two,  whereof 
one  hath  jurisdiction  over  all  forests  on  this  side  Trent,  the  other  of  all 
beyond  it.  The  chief  point  of  their  jurisdiction  consisteth  upon 
the  articles  of  the  king's  charter,  called  charta  de  foresta,  made 
anno  9  Hen.  III.  concerning  which  see  Camd.  Brit.  p.  214.  The 
court  where  this  justice  sits  and  determines,  is  called  The  justice- 
seat  of  the  forest,  held  once  every  three  years.  Manivood's  Forest 
Laws,  cap.  24.  He  is  also  called  justice  in  eyre  of  the  forest;  and  is 
the  only  justice  that  may  appoint  a  deputy  by  the  statute  of  32  Hen.. 
VIII.  c.  35.    See  tit.  Forest. 

Justices  of  Gaol  Delivery,  justiciarii  adgaolas  deliberandas.~] 
Are  those  who  are  sent  with  commission,  to  hear  and  determine 
all  causes  appertaining  to  such;  who  for  any  offence  are  cast  into 
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gaol  t  part  of  their  authority  is  to  punish  such  as  let  to  main- 
prize  those  prisoners  who  are  not  bailable  by  law,  nor  by  the 
statute  De  Finibus,  cap..  3.  Fitz.  JV.  B.fol.  15 j.  These  seem  in 
ancient  time  to  have  been  sent  into  the  country  upon  several  oc- 
casions;  but  afterwards  justices  of  assise  were  likewise  authorized 
to  the  like  purposes.  Anno  4  Edw.  III.  c.  3.  Their  oath  is  all 
one  with  others  of  the  king's  justices  of  either  bench.  See  stat. 
2  Edw.  III.  c.  2.  Old  Abridgment  of  the  Statutes,  tit.  Sacramentum 
Justiciar  tor  urn.  Cowell.  Justices  of  assise,  if  laymen,  shall  deliver 
the  gaols.  Stat.  27  Edit).  I.  st.  \,  c.  3.  The  justices  of  peace 
shall  deliver  over  their  indictments  to  the  justices  of  gaol  de- 
livery. Stat.  4  Edw.  III.  c.  2.  See  post,  Justices  of  Oyer  and 
Terminer. 

Justice  of  the  Hundred,  justiciarius  hundredi.~]  Erat  ip.se 
hundredi  dominus,  qui  et  centurio  et  centenarius,  hundredique  al- 
dermannus  appellatus  est.  Praeerat  omnibus  hundredi  friborgis, "cog- 
novitque  de  causis  majusculis,  quiz  in  cisdem  finiri  non  potuerunt* 
Sfielm.  See  tit.  Hundred. 

Justices  of  the  Jews,  justiciarii  ad  custodiam  judaorum  assign 
nati.~\  King  Richard  I.  after  his  return  out  of  the  holy  land,  anno 
1194,  appointed  particular  justices,  laws,  and  orders,  for  prevent- 
ing the  frauds,  and  regulating  the  contracts  and  usury  of  the  Jews, 
Hoveden,  parte  post,  p.  745.     Claus.  3  Edw.  I.  m.  19. 

Justices  of  Labourers,  Justices  heretofore  appointed  to 
redress  the  frowardness  of  labouring  men,  who  would  either  be 
idle,  or  have  unreasonable  wages.  See  the  old  stat.  21  Edw.  III. 
c.  1.    25  Edw  III.  c.  8.    31  Edw.  I.  c.  6. 

Justices  of  nisi  prius,  Are  all  one  at  this  time  with  justi- 
ces of  assise,  for  it  is  a  common  adjournment  of  a  cause  in  the 
common  pleas,  to  put  it  off  to  such  a  day,  nisi  prius  justiciarii  -ve<> 
nerint  ad  eas  partes  ad  capiendas  assisas;  unless  the  justices  shall 
first  come  to  a  place  named  to  take  the  assises ;  which  they  are 
sure  to  do ;  and  upon  this  clause  of  adjournment  they  are  called 
justices  of  nisi  p?ius,  as  well  as  justices  of  assise.  Their  commis° 
sion  you  may  see  in  Cromp.  Juris,  fol.  204.  yet  with  this  differ- 
ence between  them,  that  justices  of  assise  have  power  to  give 
judgment  in  a  cause,  but  justices  of  nisi  prius  only  to  take  the 
verdict.  But  in  the  nature  of  both  their  functions,  this 
seems  to  be  the  greatest  difference,  that  justices  of  nisi  prius  have 
to  deal  in  causes  personal  as  well  as  real;  whereas  justices  of  as-* 
sise,  in  strict  acceptation,  meddle  only  with  the  possessory  writs 
called  assise.  Cowell.  See  tit.  Justices  of  Assise,  and  tit.  Juryf 
Judges,  Assise. 

Justices  of  Oyer  and  Terminer,  justiciarii  ad  audiendum  et 
terminandum.~]  Were  justices  deputed  upon  some  special  or  ex- 
traordinary occasions.  Fitzherbert,  in  his  A  at.  Brev.  saith,  that 
the  commission  d'oycr  et  terminer  is  directed  to  certain  persons 
upon  any  great  riot,  insurrection,  heinous  misdemeanors,  or  tres- 
passes committed.  And  because  the  occasion  of  granting  this 
commission  should  be  maturely  weighed,  it  is  provided  by  the 
statute  made  2  Edw.  III.  c.  2.  that  no  such  commission  ought 
lo  be  granted,  but  that  they  shall  be  despatched  before  the  justi  :es 
of  the  one  bench  or  other,  or  justices  errant ,  except  for  horrible 
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trespasses,  and  that  by  the  special  favour  of  the  king.  The  form 
of  this  commission,  see  Fitz.  JY.  B.  fol.  1 10. 

The  courts  of  oyer  and  terminer,  and  general  gaol  delivery,  are 
of  a  general  nature,  and  universally  diffused  over  the  kingdom ; 
but  yet  are  of  a  local  jurisdiction,  and  confined  to  particular  dis- 
tricts. These  are  held  before  the  king's  commissioners,  among 
whom  are  usually  two  judges  of  the  courts  at  Westminster,  twice 
in  every  year,  in  every  county  of  the  kingdom  ;  except  the  four 
northern  ones,  where  they  are  held  only  once,  and  London  and 
Middlesex,  wherein  they  are  held  eight  times.  These  were 
slightly  mentioned  under  the  foregoing  article,  Justices  of  Assise; 
and  under  title  Assise,  it  is  observed,  that,  at  what  is  usually  called 
the  assises,  the  judges  sit  by  virtue  of  five  several  authorities  :  two 
of  which,  the  commission  of  assise  and  its  attendant  jurisdiction  of 
nisi  firius,  being  principally  of  a  civil  nature,  are  there  explained : 
to  which  may  here  be  added,  that  these  justices  have,  by  virtue 
of  several  statutes,  a  criminal  jurisdiction  also,  in  certain  special 
cases.  2  Hale*s  P.  C.  39.  2  Hawk.  P.  C.  c.  7.  As  to  another 
authority,  the  commission  of  the  fieace,  see  fiost,  tit.  Justices  of 
the  Peace.  It  may  here  be  mentioned,  that  all  the  justices  of  the 
peace  of  any  county  wherein  the  assises  are  held,  are  bound  by 
law  to  attend  them,  or  else  are  liable  to  a  fine,  in  order  to  re- 
turn recognisances,  &c.  and  to  assist  the  judges  in  such  matters  as 
lie  within  their  knowledge  and  jurisdiction,  and  in  which  some  of 
them  have  probably  been  concerned,  by  way  of  previous  examina- 
tion. But  the  authority  now  to  be  explained  is  the  commission 
of  oyer  and  terminer,  to  hear  and  determine  all  treasons,  felonies, 
and  misdemeanors.  This  is  directed  to  the  judges  and  several 
others,  or  any  two  of  them;  but  the  judges  or  Serjeants  at  law 
only  are  of  the  quorum,  so  that  the  rest  cannot  act  without  the 
presence  of  one  of  them.  The  words  of  the  commission  are,  "  to 
inquire,  hear,  and  determine  :5'  so  that  by  virtue  of  this  commis- 
sion they  can  only  proceed  upon  an  indictment  found  at  the  same 
assises;  for  they  must  first  inquire,  by  means  of  the  grand  jury 
or  inquest,  before  they  are  empowered  to  hear  and  determine  by 
the  help  of  the  petit  jury.  Therefore  they  have  besides  all  these  a 
commission  of  general  gaol  delivery,  which  empowers  them  to  try 
and  deliver  every  prisoner,  who  shall  be  in  the  gaol  when  the  judges 
arrive  at  the  circuit  town,  whenever,  or  before  whomsoever  in- 
dicted, or  for  whatever  crime  committed.  It  was  anciently  the 
course  to  issue  special  writs  of  gaol  delivery  for  each  particular 
prisoner,  which  were  called  the  writs  de  bono  et  malo,  2  Inst.  43.  ; 
but  these  being  found  inconvenient  and  oppressive,  a  general  com- 
mission for  all  the  prisoners  has  long  been  established  in  their 
stead.  So  that,  one  way  or  the  other,  the  gaols  are  in  general 
cleared,  and  all  offenders  tried,  punished,  or  delivered  over,  twice 
in  every  year :  a  constitution  of  singular  use  and  excellence. 
Sometimes  also,  upon  urgent  occasions,  the  king  issues  a  special 
and  extraordinary  commission  of  oyer  and  terminer,  and  gaol  de- 
livery, confined  to  those  offences  which  stand  in  need  of  immediate 
inquiry  and  punishment,  upon  which  the  course  of  proceeding  is 
much  the  same  as  upon  general  and  ordinary  commissions. 

Formerly  it  was  held,  in  pursuance  of  the  stats.  8  Rich.  II.  c.  2. 
33  Hen.  VIII.  c.  4.  that  no  judge  or  other  lawyer  could  act  in 
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the  commission  of  oyer  and  terminer,  or  in  that  of  gaol  delivery, 
within  his  own  county  where  he  was  born  or  inhabited;  in  like 
■manner  as  they  are  prohibited  from  being  judges  of  assise,  and 
determining  civil  causes.  But  that  local  partiality,  which  the 
jealousy  of  our  ancestors  was  careful  to  prevent,  being  judged 
less  likely  to  operate  in  the  trial  of  crimes  and  misdemeanors, 
than  in  matters  of  property  and  disputes  between  party  and  party, 
it  was  thought  proper  by  the  stat.  12  Geo.  II.  c.  27.  to  allow  any 
man  to  be  a  justice  of  oyr-r  and  terminer  and  general  gaol  delivery 
within  any  county  of  England.  4  Comm.  269 — 271.  In  fine,  as 
the  justices  of  assise  and  nisi  firius,  are  appointed  to  try  civil 
causes,  so  are  the  justices  of  oyer  and  terminer  and  gaol  delivery 
to  try  indictments  for  crimes  all  over  the  kingdom,  at  what  arc 
visually  denominated  the  circuits  or  assises;  and  the  towns  where 
ihey  come  to  execute  their  commissions  are  called  the  assise 
towns,  and  generally  the  county  towns. 

Justices  of  the  Pavilion,  justiciarii  pavilionis.']  Are  certain 
judges  of  a  pie-powder  'court,  of  a  most  transcendent  jurisdiction, 
held  under  the  Bishop  of  Winchester  at  a  fair  on  St.  Giles's  Hill, 
near  that  city,  by  virtue  of  letters  patent  granted  by  Richard  II. 
and  Edw.  IV.  Episcopus  Wynton,  et  successores  swos,  a  tempore 
quo,  Isfc.  justiciaries  suos,  qui  vocantur  justiciarii  pavilionis,  cog- 
nitiones  placilorum  et  aliorum  negotiorum  eddem  ferid  durante,  nec- 
non  claves  port  arum  et  custodiam  prxdictce  civitatis  nostra  Wynton 
pro  certo  tempore  ferice  illius,  et  nonnullas  alias  libertates,  immuni- 
iates  et  consuetudincs  habuisse,  life.  See  the  patent  at  large  in 
Prynne's  Jnimad.  on  4  Inst.fol.  19!. 
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Judges  of  record,  appointed  by  the  king's  commission  to  be  justi- 
ces within  certain  limits  ;  generally  within  the  counties  where  they 
are  resident;  for  the  conservation  of  the  peace,  and  for  the  execu- 
tion of  divers  tilings  comprehended  within  their  commission,  and 
within  divers  statutes  committed  to  their  charge.  Dalt.  c.  2. 
See  Burn's  Just.  tit.  Justices  of  the  Peace.  The  principal  of  these 
is  the  custos  rotulorum,  or  keeper  of  the  records  of  the  county. 
1  Comm.  349.  As  to  justices  in  the  metropolis,  see  this  Diet,  tit 
Police. 

I.  Of  the  Origin  of  these  Officers.; 
II.  Of  (heir  Commission,  and,  its  Determination. 

III.  Of  their  Qualifications. 

IV.  Of  their  Paver,  Duty,  and0ff.ee. 

I.  The  common  law  hath  ever  had  a  special  care  and  regard 
for  the  conservation  of  the  peace  :  for  peace  is  the  very  end  and 
foundation  of  civil  society.  And,  therefore,  before  the  present 
constitution  of  justices  was  invented,  there  were  peculiar  officers 
appointed  by  the  common  law  for  the  "maintenance  of  the  public 
peace.  Of  these,  some  had  and  still  have  this  power  annexed  to 
other  offices  which  they  hold  ;  others  had  it  merely  by  itself,  and 
were  thence  named  custodes  or  conaervatores  pads.  Those  that 
were  so  virlute  officii  still  continue  :  but  the  latter  sort  are  super- 
seded by  the  modern  justices. 
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The  king's  majesty  is,  by  his  office  and  dignity  royal,  the  princi- 
pal conservator  of  the  peace  within  all  his  dominions,  and  may  give 
authority  to  any  other  to  see  the  peace  kept,  and  to  punish  such 
us  break  it :  hence  it  is  usually  called  the  king's  peace.  Lamb. 
Eirenarch.  12.  The  lord  chancellor  or  keeper,  the  lord  trea- 
surer, the  lord  high  steward  of  England^  (when  any  such  officers 
are  in  being,)  and  all  the  justices  of  the  court  of  king's  bench,  (by 
virtue  of  their  offices,)  and  the  master  of  the  rolls,  (by  prescription,) 
are  general  conservators  of  the  peace  throughout  the  whole  king- 
dom, and  may  commit  all  breakers  of  it,  or  bind  them  in  recogni- 
sances to  keep  it.  Lamb.  12.  The  other  judges  are  so,  only  in  their 
own  courts.  The  coroner  is  also  a  conservator  of  the  peace  within 
his  own  county: ;  as  is  also  the  sheriff;  and  both  of  them  may 
take  a  recognisance  or  security  of  the  peace.  Britt.  3.  Fitz.  Ar. 
JB.  81.  Constables,  tything-men,  and  the  like,  are  also  conserva- 
tors of  the  peace  within  their  own  jurisdictions  ;  and  may  appre- 
hend all  breakers  of  the  peace,  and  commit  them,  till  they  find 
sureties  for  their  keeping  it.    Lamb.  14.    See  tit  Constable. 

Those  that  were,  without  any  office,  simply  and  merely  conser- 
vators of  the  peace,  either  claimed  that  power  by  prescription,  or 
were  bound  to  exercise  it  by  the  tenure  of  their  lands  ;  or,  lastly, 
were  chosen  by  the  freeholders  in  full  county  court  before  ttie 
sheriff ;  the  writ  for  their  election  directing  them  to  be  chosen 
de  probioribus  et  fiotcntioribus  comitates  sui  in  custodes  fiacis. 
Lamb.  15 — 17.  But  when  Queen  Isabel,  the  wife  of  Edward  II. 
had  contrived  to  depose  her  husband,  by  a  forced  resignation  of 
the  crown,  and  had  set  up  his  son  Edward  III.  in  his  place,  this 
being  a  thing  then  without  example  in  England,  it  was  feared  would 
much  alarm  the  people  :  especially  as  the  old  king  was  living, 
though  hurried  about  from  castle  to  castle,  till  at  last  he  met  with 
an  untimely  death.  To  prevent  therefore  any  risings,  or  other 
disturbances  )f  the  peace,  the  new  king  sent  writs  to  all  the  sheriffs 
in  England,  the  form  of  which  is  preserved  by  Thomas  Walsing- 
ham-  Hist.  A.  D.  1327,  giving  a  plausible  account  of  the  manner 
of  his  obtaining  the  crown,  to  wit,  that  it  was  done  ifisius  patris 
bene  placito;  and  withal  commanded  each  sheriff,  that  the  peace 
be  kept  throughout  his  bailiwick,  on  pain  and  peril  of  disinherit- 
ance and  loss  of  life  and  limb.  And  in  a  few  weeks  after  the 
date  of  these  writs,  it  was  ordained  in  parliament,  by  stat.  I  Edw. 
III.  c.  16.  that,  for  the  better  maintaining  and  keeping  of  the  peace 
in  every  county,  good  men  and  lawful,  which  were  no  maintainers 
of  evil,  or  barretors  in  the  county,  should  be  assigned  to  keep  the 
peace.  And  in  this  manner,  and  upon  this  occasion,  was  the 
election  of  the  conservators  of  the  peace  taken  from  the  people 
and  given  to  the  king,  Lamb.  20.  ;  this  assignment  being  construed 
to  be  by  the  king's  commission.  Stats.  4  Edw.  III.  c.  2.  18  Edw. 
111.  St.  2.  c.  2.  But  still  they  were  only  called  conservators", 
wardens,  or  keepers  of  the  peace;  till  the  stat.  34  Edw.  111.  c.  1. 
gave  them  the  power  of  trying  felonies  ;  and  then  they  acquired 
the  more  honourable  appellation  of  justices.     Lamb.  23. 

Polidore  Virgil  says,  that  justices  of  the  peace  had  their  begin- 
ning in  the  reign  of  William  1.  called  the  Conqueror ;  but  Sir 
Edward  Coke  was  of  opinion,  that  in  the  sixth  year  of  Kinp*  Edw. 
I.  prima  f nit  institution  jiizticiariorum  pro  pace  conscrvandd.  Mr! 
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Prynne  affirms,  that  in  the  reign  of  King  Hen.  III.  after  the  agree- 
ment made  between  that  king  and  his  barons,  guardians  ad  fiacem 
conservandam  were  constituted :  and  Sir  Henry  S/ielman  differs 
from  both  these,  being  of  opinion  that  they  were  not  made  until 
the  beginning  of  the  reign  of  King  Ediv.  III.  when  they  were 
thought  necessary  for  suppressing  commotions,  which  might  happen 
upon  dethroning  of  King  Edw.  II.  It  is  certain  the  general  commis- 
sion of  the  peace,  by  statute,  began  1  Edw.  III.  though  before 
that  time  there  were  particular  commissions  of  peace  to  certain 
men,  in  certain  places  ;  but  not  throughout  England.  2  Arels.  Abr. 
1063. 

To  explain  further  what  has  been  said  above,  as  to  the  election 
of  the  conservators  of  the  peace  being  taken  from  the  people  and 
given  to  the  king,  it  should  be  remarked,  that  such  election, 
when  made,  was  by  force  of  the  king's  writ;  after  which  election 
so  made  and  returned,  the  king  directed  a  writ  to  the  party  so  elect- 
ed, to  take  upon  him  the  execution  of  the  office,'  until  the  king 
should  order  otherwise.    2  Inst.  558,  559. 

Justices  of  peace  were  formerly  to  be  allowed  4s.  a  day  during 
their  attendance  at  the  quarter  sessions,  to  be  paid  by  the  sheriffs 
of  counties.    12  Rich.  III.    2  Hen.  V.    18  Hen.  VI. 

II.  These  justices  are  appointed  by  the  king's  special  commis- 
sion under  the  great  seal,  the  form  of  which  was  settled  by  all  the 
judges,  A.  D.  1590.  Lamb.  43.  3-5.  The  power  of  constituting 
them  is  only  in  the  king ;  though  they  are  generally  made  at  the 
discretion  of  the  lord  chancellor  or  lord  keeper,  by  the  king's 
leave  ;  and  the  king  may  now  appoint  in  every  county  in  England  and 
Wales  as  many  as  he  shall  think  fit.  1  Inst.  174,  175.  See  post, 
III.  Their  commission  appoints  them  all,  jointly  and  severally,  to 
keep  the  peace  ;  and  any  two  or  more  of  them  to  inquire  of  and  de- 
termine felonies  and  other  misdemeanors :  in  which  number  some 
particular  justices,  or  one  of  them,  are  directed  to  be  always  in- 
cluded, and  no  business  to  be  done  without  their  presence ;  the 
words  of  the  commission  running  thus,  "  Quorum  (of  whom)  ali- 
ijuemve strum,  A.  B.  C.  D.  tsfc.  unum  esse  volumus,  any  one  of  you  the 
aforesaid  A.  B.  C.  D.  &c.  we  will  shall  be  one  whence  the  per- 
sons named  are  usually  called  justices  of  the  quorum.  And  former- 
ly it  was  customary  to  appoint  only  a  select  number  of  justices, 
eminent  for  their  skill  and  discretion,  to  be  of  the  quorum;  but 
now  the  practice  is  to  advance  almost  all  of  them  to  that  dig  x 
nity,  naming  them  all  over  again  in  the  quorum  clause,  except  per- 
haps only  some  one  person  for  the  sake  of  propriety  :  and  no  ex- 
ception is  now  allowable  for  not  expressing  in  the  form  of  warrants^ 
orders,  Sec.  that  the  justice  who  issued  them  is  of  the  quorum. 
Stat.  26  Geo.  II.  c.  27.  See  also  stat.  7  Geo.  III.  c.  21.  When 
any  justice  intends  to  act  under  this  commission,  he  sues  out  a 
writ  of  dedimus }iotestatem,  from  the  clerk  of  the  crown  in  chancery^ 
empowering  certain  persons  therein  named  to  administer  the? 
usual  oaths  to  him  ;  which  doue,  he  is  at  liberty  to  act. 

As  the  office  of  these  justices  is  conferred  by  the  king,  so  it 
subsists  only  during  his  pleasure;  and  is  determinable,  1.  By  the 
demise  of  the  crown  ;  that  is,  in  six  months  after.  Stat.  1  Ann.  c.  8. 
Bui  if  the  same  justice  is  put  in  commission  by  the  successor 
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lie  shall  not  be  obliged  to  sue  out  a  new  dedimus,  or  to  swear 
to  Ms  qualification  atresh,»stat.  1  Geo.  III.  c.  13.  nor,  by  reason  of 
any  new  commission,  to  take  the  oaths  more  than  once  in  the 
same  reigrn.  Stat.  7  Geo.  III.  c  9. — 2.  By  express  writ  under  the 
great  seal,  discharging  any  particular  person  from  being  any  longer 
justice.  Lamb.  67. — 3.  By  superseding  the  commission  by  writ 
of  supersedeas,  which  suspends  the  power  of  all  the  justices,  but 
does  not  totally  destroy  it,  seeing  it.  may  be  revived  again  by  an- 
other writ  called  a  procedendo. — 4.  By  a  new  commission,  which 
virtually,  though  silently,  discharges  all  the  former  justices  that 
are  not  included  therein  ;  for  two  commissions  cannot  subsist  at 
once. — >5.  By  accession  of  the  office  of  sheriff  or  coroner.  Stat.  1 
Mar,  st.  i.e.  8.  [A  sheriff  cannot  act  as  a  justice  during  the  year  of 
his  office  :  but  it  has  been  observed,  that  neither  this  statute  refer- 
red to  by  Blackstone,  nor  any  other,  disqualifies  a  coroner  from 
acting  as  a  justice  of  the  peace  ;  nor  do  the  two  offices  in  their 
nature  seem  incompatible.  1  Comm.  c.  9.  v.  14.]  Formerly  it  was 
thought,  that  if  a  man  was  named  in  any  commission  of  the  peace, 
and  had  afterwards  a  new  dignity  conferred  upon  him,  that  this 
determined  his  office ;  he  no  longer  answering  the  description  of 
the  commission  ;  but  now  by  stat.  1  Edw.  VI.  c.  7.  it  is  provided, 
that  notwithstanding  a  new  title  of  dignity,  the  justice  on  whom  it 
is  conferred  shall  still  continue  a  justice.  If  a  new  commission  is 
made  and  granted  for  justices  of  peace,  out  of  which  some  of  the 
justices  in  the  old  commission  are  omitted,  yet  what  acts  they  do 
as  justices,  are  lawful  till  the  next  sessions,  at  which  the  new  com- 
mission is  published  ;  and  when  the  commission  is  published,  they 
are  to  take  notice  of  it,  and  not  act  further.  Moor,  1 87.  Though 
by  granting  a  new  commission,  discharge  under  the  great  seal,  ac- 
cession of  another  office,  and  by  the  demise  of  the  king,  the  power 
and  offices  justices  of  peace  determine,  4  Inst.  165.;  yet  till  then 
they  are  empowered  to  act  in  a  great  many  particular  cases  by 
statute. 

On  renewing  the  commission  of  the  peace,  (which  generally 
happeneth  as  any  person  is  newly  brought  into  the  same,)  there 
cometh  a  writ  of  dedimus  potestatem  directed  out  of  chancery,  to 
some  ancient  justice  (or  other)  to  take  the  oath  of  him  which  is 
newly  inserted,  which  is  usually  in  a  schedule  annexed :  and  to 
certify  the  same  into  that  court,  at  such  a  day  as  the  writ  com- 
mandeth.  Unto  which  oath  are  usually  annexed  the  oaths  of  al- 
legiance and  supremacy.    Lamb.  53. 

The  form  of  which  oath  of  office  at  this  day  is  as  followeth  : 
"YE  shall  swear,  that  as  justice  of  the  peace  in  the  county  of 
TV.  in  all  articles  in  the  king's  commission  to  you  directed,  you 
shall  do  equal  right  to  the  poor  and  to  the  rich,  after  your  cunning, 
wit,  and  power,  and  after  the  laws  and  customs  of  the  realm,  and 
Statutes  thereof  made  :  And  ye  shall  not  be  of  counsel  of  any  quar- 
rel hanging  before  you:  And  that  ye  hold  your  sessions  after  the 
form  of  the  statutes  thereof  made  :  And  the  issues,  fines,  and  amer- 
ciaments that  shall  happen  to  be  made,  and  all  forfeitures 
which  shall  fall  before  you,  ye  shall  cause  to  be  entered  without 
any  concealment,  (or  embezzling,)  and  truly  send  them  to  the 
king's  exchequer.  Ye  shall  not  let,  for  gift  or  other  cause,  but 
weli  and  truiy  ye  shall  do  your  office  of  justice  of  the  peace  in 
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that  behalf:  And  that  you  take  nothing  for  your  office  of  justice 
of  the  peace  to  be  clone,  but  of  the  king  and  fees  accustomed,  and 
costs  limited  by  statute.  And  ye  shall  not  direct,  nor  cause  to 
be  directed,  any  warrant  (by  you  to  be  made)  to  the  parties,  but  ye 
shall  direct  them  to  the  bailiff  of  the  said  county,  or  others  the 
king's  officers  or  ministers,  or  other  indifferent  persons,  to  do  exe- 
cution thereof.  So  help  you  God."  Burn's  Just.  tit.  Justices  of 
the  Peace  III. 

III.  Touching  the  number  and  qualifications  of  these  justices;  it 
was  ordained  by  stat.  18  Edw.  III.  c.  2.  that  two  or  three  of  the  best 
reputation  in  each  county  should  be  assigned  to  keep  the  peace. 
But  these  being  found  rather  too  few  for  that  purpose,  it  was  pro- 
vided by  stat.  34  Edw.  III.  c.  1.  that  one  lord,  and  three  or  four 
of  the  most  worthy  men  in  the  county,  with  some  learned  in  the  law, 
shall  be  made  justices  in  every  county.  But  afterwards  the  num- 
ber of  justices,  through  the  ambition  of  private  persons,  became  so 
large,  that  it  was  thought  necessary,  by  stats.  12  Rich.  II.  c.  10.  and 
14  Rich.  II.  c.  1 1,  to  restrain  them  at  first  to  six,  and  afterwards  to 
eight  only.  But  this  rule  is  now  disregarded,  and  the  cause  seems 
to  be,  (as  Lambard  observed  long  ago,)  ihat  the  growing  number  of 
statute  laws,  committed  from  time  to  time  to  the  charge  of  justices 
of  the  peace,  have  occasioned  also  (and  very  reasonably)  their  in- 
crease to  a  larger  number.  And  as  to  their  qualifications,  the  sta- 
tutes just  cited  direct  them  to  be  of  the  best  reputation,  and  most 
worthy  men  in  the  county;  and  stat.  13  Rich.  II.  c.  7.  orders  them 
to  be  of  the  most  sufficient  knights,  esquires,  and  gentlemen  of  the 
law.  Also,  by  stat.  2  Hen.  V.  st.  I.e.  4.  and  st.  2.  c.  1.  they  must 
be  resident  in  their  several  counties.  And  because,  contrary  to 
these  statutes,  men  of  small  substance  had  crept  into  the  com- 
mission, whose  poverty  made  them  both  covetous  and  contempti- 
ble, it  was  enacted  by  stat.  IS  Hen.  VI.  c.  11.  that  no  justice  should 
be  put  in  commission,  if  he  had  not  lands  to  the  value  of  201.  per 
annum.  And  the  rate  of  money  being  greatly  altered  since  that 
time,  it  was  enacted  by  stats.  5  Geo.  II.  c.  18.  18  Geo.  II.  c.  20.  that 
every  justice,  except  as  is  therein  excepted,  shall  have  100/.  per 
annum  clear  of  all  deductions  ;  and,  if  he  acts  without  such  qualifi- 
cation, he  shall  forfeit  100/.  This  qualification  is  almost  an  equiva- 
lent to  the  20/.  per  annum  required  in  Henry  the  sixth's  time  ; 
and  of  this  the  justice  must  now  make  oath.  Stat.  18  Geo.  It.  c. 
20.  Also,  it  is  provided  by  the  stat.  5  Geo.  II.  c.  18.  that  no  prac- 
tising attorney,  solicitor,  or  proctor,  shall  be  capable  of  acting  as 
a  justice  of  the  peace  for  any  county. 

The  said  stat.  18  Geo.  II.  c.  20.  provides,  that  no  person  shall  be 
capable  of  being  a  justice  of  peace,  or  acting  as  such,  who  shall 
not  have  in  law  or  equity,  for  his  Own  use  in  possession,  a  freehold, 
copyhold,  or  customary  estate  for  life,  or  some  greater  estate,  or 
for  years  determinable  upon  a  life  or  lives,  or  21  years,  in  lands, 
8cc.*of  the  clear  yearly  value  of  100/.  over  and  above  all  incum- 
brances, rents,  and  charges  ;  or  entitled  to  the  immediate  reversion 
or  remainder  in  lands,  8cc.  of  300/.  per  annum,  and  who  shall  not 
take  the  oath  in  this  act  mentioned,  under  the  penalty  of  100/.  to 
be  recovered  by  action  of  debt,  and  the  proof  of  the  qualification 
to  lie  on  the  defendant ;  and  if  he  insists  on  any  lands  not  mention- 
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ed  in  the  oath,  he  is  to  give  notice  of  them ;  and  lauds,  not  men- 
tioned in  the  oath  or  notice,  are  not  to  be  allowed.  This  act  not 
to  extend  to  corporation  justices,  or  to  the  eldest  sons  of  peers, 
and  of  gentlemen  qualified  to  be  knights  of  shires,  the  officers  oi 
the  board  of  green  cloth,  principal  officers  of  the  navy,  under  se- 
cretaries of  state,  heads  of  colleges,  or  to  the  mayors  of  Oxford  and 
Cambridge;  all  of  whom  may  act  without  any  qualification  by  es- 
tate. 

IV.  The  power,  office,  and  duty  of  a  justice  of  the  peace  depend 
on  his  commission,  and  on  the  several  statutes  which  have  created 
objects  of  his  jurisdiction.  His  commission,  first,  empowers  him 
singly  to  conserve  the  peace;  and  thereby  gives  him  all  the 
power  of  the  ancient  conservators  at  the  common  law,  in  suppress- 
ing riots  and  affrays,  in  taking  securities  for  the  peace,  and  in 
apprehending  and  committing  felons,  and  other  inferior  criminals. 
It  also  empowers  any  two  or  more  to  determine  all  felonies,  and 
other  offences;  which  is  the  ground  of  their  jurisdiction  at  the 
sessions.  And  as  to  the  powers  given  to  one,  two,  or  more  justices 
by  the  several  statutes,  which  from  time  to  time  have  heaped  upon 
them  such  an  infinite  variety  of  business,  that  few  care  to  under- 
take, and  fewer  understand,  the  office  ;  they  are  such,  and  of  so 
great  importance  to  the  public,  that  the  country  is  greatly  obliged 
to  any  worthy  magistrate  that,  without  sinister  views  of  his 
own,  will  engage  in  this  troublesome  service.  1  Comm.  c.  9. 
and  see  4  Comm.  c.  20.  If,  therefore,  a  well  meaning  justice  makes 
any  undesigned  slip  in  his  practice,  great  lenity  and  indulgence  are 
shown  to  him  in  the  courts  of  law  ;  and  there  are  many  statutes 
made  to  protect  him  in  the  upright  discharge  of  his  office ;  which 
among  other  privileges,  prohibit  such  justices  from  being  sued 
for  any  oversights  without  notice  before  hand  ;  and  stop  all  suits 
begun,  on  tender  made  of  sufficient  amends.  See  stats.  7  Jac.  I. 
c.  5.  21  Jac.  I.  c.  12.  24  Geo.  II.  c.  44.  43  Geo.  III.  141.  (See 
post.)  But,  on  the  other  hand,  any  malicious  or  tyrannical  abuse 
of  their  office  is  usually  severely  punished  ;  and  all  persons  who 
recover  a  verdict  against  a  justice,  for  any  wilful  or  malicious  in- 
jury, are  entitled  to  double  costs.    See  1  Comm.  350 — 354. 

Justices  of  peace  are  to  hold  their  sessions  four  times  a  year, 
i.  e.  the  first  week  after  Michaelmas,  the  Epiphany,  Easter,  and  Sc. 
Thomas,  called  Becket,  being  the  7th  of  July.  Stats.  36  Edw.  III. 
c.  12.  12  Rich.  II.  c.  10.  2  Hen.  V.  c.  4.  See  tit.  Quarter  Sessions. 
They  are  justices  of  record,  for  none  but  justices  of  record  can  take 
a  recognisance  of  the  peace.  Every  justice  of  peace  hath  a  separate 
power,  and  may  do  all  acts  concerning  his  office  apart  and  by  himself ; 
and  even  may  commit  a  fellow  justice  upon  treason,  felony,  or  breach 
of  the  peace  :  and  this  is  the  ancient  power  which  conservators  of  the 
peace  had  at  common  law.  But  it  has  been  held,  that  one  justice 
of  the  peace  cannot  commit  another  justice,  for  breach  of  the  peace  • 
though  the  justices  in  sessions  may  do  it.  Lamb.  Just.  385.  Jcnk. 
Cent.  174.  By  several  statutes  justices  may  act  in  many  cases 
where  their  commission  doth  not  reach;  the  statutes  themselves 
being  a  sufficient  commission.    Lamb.  lib.  4.     Wood's  Inst.  79  80. 

The  stat.  4  Hen.  VII.  c.  12.  (and  stats.  33  Hen.  VIII  c.  10.'  37 
Hen.  VIII.  c.  7.)  give  them  a  farther  general  power  than  is  ex- 
pressed either  in  their  commission,  or  in  any  particular  statute. 
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The  particular  statutes  are  to  be  executed  as  they  direct ;  where- 
in if  no  express  power  is  given  to  any  one  justice,  he  can  admo- 
nish only,  and  if  not  obeyed,  may  make  presentment  of  the  offence 
upon  the  statute,  and  with  his  fellow  justices  hear  and  determine  it 
in  sessions  ;  or  he  may  bind  the  offender  to  the  peace,  or  the  good 
behaviour  :  some  statutes  empower  one  justice  of  peace  alone 
to  act;  some  requite  two,  three,  four  justices,  8cc.  And  where  a 
special  authority  is  given  to  justices  of  peace,  it  must  be  exactly 
pursued;  or  the  acts  of  the  justices  will  not  be  good.  2  Salk. 
475. 

If  a  justice  of  peace  does  not  observe  the  form  of  proceeding 
directed  by  statute,  it  is  coram  non  judice,  and  void;  but  if  he  acts 
according  to  the  direction  of  the  statutes,  neither  the  justices  in 
sessions   nor  B.  R.  can  reverse  what  he  has  done.    Jones^  170. 

The  power  of  justices  is  ministerial  when  they  are  commanded 
to  do  any  thing  by  a  superior  authority,  as  by  the  court  of  B.  R. 
&c.  In  all  other  cases  they  act  as  judges;  but  they  must  proceed 
according  to  their  commission,  &c  Where  the  statute  requires 
any  act  to  be  done  by  two  justices,  it  is  an  established  rule,  that  if 
the  act  is  of  a  judicial  nature,  or  is  the  result  of  discretion,  the 
two  justices  must  be  present  to  concur  and  join  in  it,  otherwise 
it  will  be  void ;  as  in  orders  of  removal  and  filiation,  the  appoint- 
ment of  overseers,  and  the  allowance  of  the  indenture  of  a  parish 
apprentice :  but  where  the  act  is  merely  ministerial,  they  may 
act  separately,  as  in  the  allowance  of  a  poor  rate.  This  is  the 
only  act  of  two  justices  which  has  yet  been  construed  to  be  minis- 
terial ;  and  the  propriety  of  this  construction  has  been  justly 
questioned.  4  Term  Re/i:  386.  A  justice  is  to  exercise  his  au- 
thority only  within  the  county  where  he  is  a/i/iointed  by  his  commis- 
sion; not  in  any  city  which  is  a  county  of  itself,  or  town  corporate, 
having  their  proper  justices,  See.  though  in  other  towns  and  liber- 
ties he  may.  Bait. 

From  the  general  rule,  that  a  justice  is  to  act  only  within  his 
own  county,  two  considerations  arise:  one,  how  far  a  justice  can 
act  when  he  is  out  of  the  county ;  the  other,  when  he  is  in  the 
county,  how  far  his  power  extends  to  other  counties. 

As  to  the  former  case,  when  he  is  out  of  the  county,  it  is  said 
that  the  justices  have  no  coercive  power  when  out  of  the  county; 
and  therefore  that  an  order  of  bastardy,  or  for  payment  of  labour- 
ers' wages,  made  by  them  out  of  the  county,  is  not  binding.  Yet 
it  is  said,  that  recognisances  and  informations  voluntarily  taken 
before  them  in  any  place  are  good.  2  Hawk.  P.  C.  And  Hale 
says,  that  a  justice  of  the  peace  may  do  a  ministerial  act  out  of  his 
county,  as  examining  a  party  robbed  whether  he  knows  the  fe- 
lons :  but  that  he  cannot  do  a  compulsory  act,  as  committing  a 
person  for  not  giving  a  recognisance. 

When  a  justice  of  peace  acts  to  compel  another  to  perform 
anv  thing  required  by  law,  as  where  he  imprisons  or  commands 
any  one  to  be  imprisoned,  Sec.  he  cannot  act  out  of  the  jurisdiction 
of  his  county;  but  he  may  take  informations  any  where  to  prove 
offences  in  the  county  where  committed,  and  he  principally  re- 
sides, or  take  a  recognisance  to  prosecute.  Cro.  Car.  213.  Now, 
however,  by  stat.  28  Geo.  III.  c.  49.  any  justice  acting  as  such  for 
tiny  two  pr  more  cq&ntiesy  being  adjoining  counties,  may  act  in  all 
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mailers  concerning  any  or  either  of  the  said  counties  ;  and  all  acts 
of  any  such  justice,  and  of  any  officer  in  obedience  thereto,  shall 
be  as  valid  as  if  done  in  the  county  to  which  they  relate.  Provi- 
ded that  such  justice  be  personally  resident  in  one  of  the  said 
counties  at  the  time  of  doing  such  act,  and  that  his  warrants,  S?e. 
be  directed,  in  the  first  instance,  to  the  constable,  Sec.  of  the  coun- 
ty to  which  the  same  relate. 

As  to  the  latter  case,  wherein  it  is  supposed  that  the  justice's 
power  is  limited  to  that  county  only,  the  stat.  24  Geo.  11.  c.  55.  en- 
acts, that  where  a  justice  shall  grant  a  warrant  against  a  person 
escaping  or  residing  out  of  his  jurisdiction,  a  justice  of  the  coun- 
ty, Sec  where  such  person  shall  reside,  shall  endorse  his  name  on 
the  warrant,  which  shall  be  a  sufficient  authority  to  the  per  Son  to 
whom  the  warrant  was  originally  directed,  to  execute  the  warrant, 
and  carry  the  person  before  the  justice  who  endorsed  the  warrant, 
or  any  other  justice  of  the  same  county,  who,  if  the  offence  be 
bailable,  shall  take  bail  for  the  person's  appearing  at  the  next  ses- 
sions for  the  county,  &c.  where  the  offence  was  committed,  and 
deliver  the  recognisance  and  all  proceedings  to  the  constable,  &c, 
who  apprehended  the  party,  to  be  by  him  delivered  to  the  clerk 
of  the  peace  of  the  county,  &c.  where  the  fact  was  committed  ; 
if  the  fact  be  not  bailable,  or  the  party  shall  riot  give  bail,  the 
constable  may  carry  the  party  before  a  justice  of  the  county  where 
the  fact  was  committed.  No  action  lies  against  the  justice  who 
endorses  such  warrant,  but  only  against  the  justice  who  granted  it, 
if  cause. 

And  see  44  Geo.  III.  c.  92.  43  Geo.  III.  c.  92.  as  to  offenders 
escaping,  &c.  from  one  part  of  the  United  Kingdom  to  the  other. 

Justices  either  of  the  county  from  which  tenants  fraudulently 
remove  goods,  or  of  that  in  which  they  are  concealed,  may  con- 
vict the  offenders  in  their  respective  counties.  Unless  facts  are 
stated  to  make  the  contrary  appear,  the  court  always  presumes  in 
favour  of  the  acts  of  inferior  jurisdictions  R.  v' Morgan,  Cald. 
Ca.  156.  Also,  by  stat.  9  Geo.  I.  c.  7.  a  justice  dwelling  in  a  city 
or  precinct,  that  is  a  county  of  itself  within  the  county  at  large, 
may  act  at  his  own  dwelling-house  for  such  county '  at  large. 
This  statute  is  explained  by  stat.  28  Geo.  III.  c.  49.  §  7.  which 
provides,  that  any  justice  acting  for  any  county  at  large,  may  act 
as  such  at  any  place  within  any  city,  he.  being  a  county  of  itself, 
and  situate  within, or  adjoining  to  such  county  at  large;  but  not  to 
extend  to  give  such  justices  of  the  county,  not  being  justices  of 
the  city,  &c.  power  to  act  in  any  matters  relating  to  such  city,  Sec. 

A  man  may  be  a  justice  of  peace  in  one  part  of  Yorkshire,  and 
yet  not  be  a  justice  of  peace  in  every  part  of  the  county;  this 
county  being  divided  into    separate  ridings.  Hil.  22  Car.  B.  R. 

By  stat.  16  Geo.  II.  c.  18.  justices  of  peace  may  do  all  things 
relating  to  the  laws  for  relief  of  the  poor,  the  passing  and  pu- 
nishing vagrants,  the  repairs  of  the  highways,  or  concerning  pa- 
rochial taxes  or  rates,  although  such  justices  are  rated  to  the 
axes,  within  any  place  where  they  execute  their  office  :  but  no  jus- 
tice shall  act  in  determining  any  appeal  to  the  quarter  sessions, 
from  any  order  that  relates  to  the  parish  where  he  is  so  charged.  In 
■  he  case  of  R.  v.  Yarfiole,  it  was  determined,  that  on  an  appeal  to  the 
c-sions,  against  an  order  of  removal,  those  justices  who  arc  rateci 
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to  the  relief  of  the  poor  in  either  of  the  contending  parishes  have 
not  a  right  to  vote.    4  Term  Rep.  71. 

By  stat.  5  Geo.  II.  c.  19.  on  appeals  to  justices  of  peace  in  the 
sessions,  they  are  to  cause  defects  in  form  in  orders,  &c.  to  be 
rectified  without  charge,  and  then  determine  the  matters  according 
to  the  merits  of  the  case  ;  and  their  proceedings  shall  not  be  re- 
moved into  B.  R.  without  entering  into  recognisance  of  50/.  to 
prosecute  with  effect,  and  pay  costs  if  affirmed. 

By  stat.  13  Geo.  II.  c.  18.  no  certiorari  shall  issue  to  remove 
any  order,  made  by  justices  of  peace  of  any  county,  See.  or  at 
the  quarter  sessions,  unless  it  be  applied  for  within  six  months, 
and  proved  on  oath  that  six  days'  notice  in  writing  was  given  to 
the  justices,  by  whom  the  order  was  made,  that  they  or  the  par- 
ties concerned  may  show  cause  against  it.    See  tit.  Certiorari. 

If  a  commission  of  oyer  and  terminer  issues  to  hear  and  deter- 
mine felonies,  that  determines  the  commissions  of  justices  of  peace 
as  to  felonies,  though  not  as  to  the  peace,  Sec.  The  stat-  1  &  2 
P.  if  AT.  c.  13.  directs  justices  of  peace  to  take  examinations  in 
cases  of  felony  and  murder,  and  to  certify  them  to  the  justices  of 
gaol  delivery,  Sec.  since  which  they  forbear  to  try  great  felonies. 

h.  p.  a  166. 

Justices  of  peace  may  take  an  information  against  persons  com- 
mitting treason  ;  issue  warrants  for  their  apprehension,  and  com- 
mit them  to  prison,  Sec  They  commit  all  felons  in  order  to  trial; 
and  bind  over  the  prosecutors  to  the.  assises:  and  if  they  do  not 
certify  examinations  and  informations  to  the  next  gaol  delivery,  or 
do  not  bind  over  prosecutors,  &c.  they  shall  be  fined.  Bait.  c.  11. 

For  petit  larceny  and  small  felonies,  the  justices  in  their  quar- 
ter sessions  may  try  offenders  ;  other  felonies  being  of  course  tri- 
ed at  the  assises  :  and  in  case  of  felonies,  and  pleas  upon  penal 
statutes,  they  cannot  hold  cognisance  without  an  express  power 
given  them  by  the  statutes.'  Justices  of  peace  in  their  sessions 
cannot  try  a  cause  the  same  sessions,  without  consent  of  parties, 
&c.  for  the  party  ought  to  have  convenient  time,  or  it  will  be  er- 
ror. Cro.  Car.  317.  Sid.  334.  Korean  the  sessions  of  justices 
refer  a  matter  which  ought  to  be  tried,  to  be  determined  by  another 
session  ;  yet  they  may  refer  a  thing  to  another  to  examine,  and 
nr<;ke  report  to  them  for  their  determination.  2  Salk.  476.  The 
sessions  is  all  as  one  day,  and  the  justices  may  alter  their  judg- 
ments at  any  time  while  it  continues.  Ibid.  494.  See  tit.  Sessions. 

It  is  incident  to  the  office  of  a  justice  of  peace  to  commit  offend- 
ers :  and  a  juslice  may  commit  a  person  that  doth  a  felony  in  his 
own  view,  without  warrant;  but  if  it  be  on  the  information  of 
another,  he  must  make  a  warrant  under  hand  and  seal  for  that  pur- 
pose. If  a  justice  issues  a  warrant  to  arrest  a  felon,  and  the  ac- 
cusation be  false,  the  justice  is  excused,  where  a  felony  is  com- 
mitted;  if  there  be  no  accusation,  action  will  lie  against  the  jus- 
tice. 1  Leon.  187.  A  justice  makes  a  warrant  to  apprehend  a  fe- 
lon, though  he  is  not  indicted,  he  who  executes  the  warrant  shall, 
not  be  punished.  13  Rep.  76.  Cro.  Jac.  432.  If  complaint  and 
oath  be  made  before  a  justice  of  peace,  by  one,  of  goods  stolen, 
and  that  he  suspects  they  are  in  such  a  house,  and  shows  the  cause 
of  his  suspicion  ;  the  justice  may  grant  a  warrant  to  the  constable, 
&c.  to  search  in  the  place  suspected,  and  seize  the  goods  and  per- 
son in  whose  custody  they  are  found,  and  bring  them  before  him 
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or  some  other  justice,  to  give  an  account  how  he  came  by  them  ; 
and  farther  to  abide  such  order,  as  to  law  shall  appertain.  2  Hale's 
Hist.  P.  C.  1 14.  The  search  on  these  warrants  ought  to  be  in  the 
day-time,  and  doors  may  be  broken  open  by  constables  to  take  the 
goods  ;  which  are  to  be  deposited  in  the  hands  of  "he  sheriff,  Sec. 
till  the  party  robbed  hath  prosecuted  the  offender,  to  have  restitu- 
tion. Ibid.  150,  151. 

A  justice  of  peace  may  make  a  warrant  to  bring  a  person  before 
himself  only,  and  it  will  be  good  ;  though  it  is  usual  to  make- 
warrants  to  bring  the  offenders  before  him  or  any  other  justice  of 
the  county,  &c.  And  if  a  justice  directs  his  warrant  to  a  private 
person,  he  may  execute  it.  5  Reft.  60.  1  Sdik.  347'. 

It  seems  now  to  be  indisputable,  that  in  all  cases  where  justices 
of  peace  have  a  jurisdiction  over  the  offence,  they  may  grant  a 
warrant  in  order  to  compel  the  person  accused  to  appear  before 
them  ;  for  it  would  be  absurd  to  give  them  power  to  examine  an 
offender,  unless  they  had  also  a  power  to  compel  him  to  attend 
and  submit  to  such  examination.  2  Hawk.  P.  C.  c.  13.  §  15.  And  this 
extends  undoubtedly  to  all  treasons,  felonies,  and  breaches  of  the 
peace,  and  also  to  all  such  offences  as  they  have  power  to  punish 
by  statute.  Sir  E.  Coke  indeed  hath  laid  it  down,  that  a  justice  of 
the  peace  cannot  issue  a  warrant  to  apprehend  a  felon  upon  bare 
suspicion  ;  no,  not  even  till  an  indictment  be  actually  found.  4 
Inst.  176.  And  the  contrary  practice  is  by  others  held  to  be  ground- 
ed rather  upon  connivance,  than  the  express  rule  of  law,  though 
now  by  long  custom  established.  2  Huwk.  P.  C.  c.  13:  §  16.  A 
doctrine  which  would  in  most  cases  give  a  loose  to  felons  to 
escape  without  punishment;  and  therefore  Sir  Mathetv  Hale  hath 
combated  it  with  invincible  authority  and  strength  of  reason  : 
maintaining,  1.  That  a  justice  of  peace  hath  power  to  issue  a  war- 
rant to  apprehend  a  person  accused  of  felony  though  not  yet  in- 
dicted ;  2  Hale's  P.  C.  108.  and,  2.  That  he  may  also  issue  a  war- 
rant to  apprehend  a  person  suspected  c*  felony,  though  the  origin- 
al suspicion  be  not  in  himself,  but  in  the  party  that  prays  his  war- 
rant,  because  he  is  a  competent  judge  of  the  probability  offered  to 
him  of  such  suspicion.  But  in  both  cases  it  is  fitting  to  examine 
upon  oath  the  party  requiring  a  warrant,  as  well  to  ascertain  that 
there  is  a  felony  or  other  crime  actually  committed,  without  which 
no  warrant  should  be  granted  ;  as  also  to  prove  the  cause  and 
probability  of  suspecting  the  party  against  whom  the  warrant  is 
prayed.  Ibidr  110.  This  warrant  ought  to  be  under  the  hand  and 
seal  of  the  justice,  should  set  forth  the  time  and  place  of  making, 
and  the  cause  for  which  it  is  made  ;  and  should  be  directed  to  the 
constable,  or  other  peace  officer,  (or,  it  may  be,  to  any  private 
person  by  name,)  Salk.  176.  requiring  him  to  bring  the  party 
either  generally  before  any  justice  of  the  peace  for  the  county,  or 
only  before  the  justice  who  granted  it;  the  warrant  in  the  latter 
case  being  called  a  special  warrant.  2  Hawk.  P.  C.  c.  13.  §  26.  A 
general  warrant  to  apprehend  all  pers  /ns  suspected,  without  na- 
ming or  particularly  describing  any  person  in  special,  is  illegal  and 
void  for  its  uncertainty  ;  1  Hule'sP.  C.  580.  2  Hawk.  P.  C.  c.  13. 
for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left  to  the 
officer,  to  judge  of  the  ground  of  suspicion.  And  a  warrant  to  ap. 
prehend  ail  persons,  guilty  of  a  crime  therein  specified,  is  no  le- 
gal warrant:  for  the  point,  upon  which  its  authority  rests,  is  afac<- 
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to  be  decided  on  a  subsequent  trial ;  namely,  whether  the  person 
apprehended  thereupon  be  really  guilty  or  not.  It  is  therefore  in 
fact  no  warrant  at  all  ;  lor  it  will  not  justify  the  officer  who  acts 
under  it;  whereas  a  warrant  properly  penned,  (even  though  the 
magistrate  who  issues  it  should  exceed  his  jurisdiction,)  will,  by 
stat.  24  Geo.  II.  c.  44.  at  all  events  indemnify  the  officer  who  ex- 
ecutes the  same  ministerially.  And  when  a  warrant  is  received 
by  the  officer,  he  is  bound  to  execute  it,  so  far  as  the  jurisdiction 
of  the  magistrate  and  himself  extends.  A  warrant  from  the  chief 
or  other  justice  of  the  court  of  king's  bench  extends  all  over  the 
kingdom  ;  and  is  tested  or  dated,  England  ;  not  Oxfordshire,  Berks, 
or  any  other  particular  county.  But  the  warrant  of  a  justice  of 
the  peace  in  one  county,  as  Yorkshire,  must  be  backed,  that  is, 
signed,  by  a  justice  of  the  peace  in  another,  as  Middlesex,  before 
it  can  be  executed  there.  Formerly,  regularly  speaking,  there 
ought  to  have  been  a  fresh  warrant  in  every  fresh  county  ;  but 
the  practice  of  backing  warrants  had  long  prevailed  without  law, 
and  was  at  last  authorized  by  stat.  23  Geo.  II.  c.  26.  24  Geo.  II, 
c.  55.  and  now  by  stat.  13  Geo.  III.  c.  31.  any  warrant  for  apprehend- 
ing an  English  offender  who  may  have  escaped  into  Scotland,  and 
■vice  versa,  may  be  endorsed  and  executed  by  the  local  magistrates, 
and  the  offender  conveyed  back  to  that  part  of  the  united  kingdoms 
in  which  such  offence  was  committed.  4  Comm.  290 — 292.  See  ante. 

Justices  of  peace  may  make  and  persuade  an  agreement  in  petty 
quarrels  and  breaches  of  the  peace,  where  the  king  is  not  en- 
titled to  a  fine  ;  though  they  may  not  compound  offences,  or  take 
money  for  making  agreements.  JYoy,  103.  Justices  may  not  in- 
termeddle with  property;  if  they  do,  action  lies  against  them  and 
the  officers  who  execute  their  orders.  3  Salk.  217.  But  see  tit. 
Forcible  Entry. 

A  justice  of  peace  hath  a  discretionary  power  of  binding  to  the 
good  behaviour  ;  and  may  require  a  recognisance  with  a  great 
penalty  of  one  for  his  keeping  of  the  peace,  where  the  party  bound 
is  a  dangerous  person,  and  likely  to  break  the  peace,  and  do  much 
mischief.  Pasch.  1652.  2  Lill.  Abr.  131.  And  where  a  person  is 
to  be  bound  to  the  good  behaviour,  for  default  of  sureties,  he  may 
be  committed  to  gaol.  But  a  man  giving  security  for  keeping  the 
peace  in  B.  R.  or  the  chancery,  may  have  a  supersedeas  to  the 
justices  in  the  country  not  to  take  security ;  and  so  where  a  per- 
son hears  of  a  warrant  out  against  him,  and  gives  surety  of  the 
peace  to  any  other  justice,  £cc.    See  tit.  Surety  of  the  Peace. 

If  one  make  an  assault  upon  a  justice  of  peace,  he  may  appre- 
hend the  offender,  and  send  him  to  gaol  till  he  finds  sureties  for 
the  peace  ;  and  a  justice  may  record  a  forcible  entry  upon  his 
own  possession ;  in  other  cases  he  cannot  judge  in  his  own  cause. 
TVood's  Just.  81.  Where  a  man  abuseth  a  justice  by  words,  be- 
fore his  face,  or  behind  his  back,  in  relation  to  his  office,  he  may 
be  bound  to  his  good  behaviour;  and  if  a  justice  of  peace  be  abu- 
sed in  the  execution  of  his  office,  the  offender  may  be  also  indicted 
and  fined.  Cromfi.  149.  4  Re/i.  16.  To  say  of  a  justice  of  peace 
he  doth  not  understand  law,  Sec.  is  indictable  ;  and  contempts- 
against  justices  are  punishable  by  indictment  and  fine  at  the  ses- 
sions. 3  Mod.  139.  1  Sid.  144.  But  abusing  a  justice  out  of  bis 
office,  by  words  that  do  not  relate  to  his  office,  seems  to  stand  only 
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If  a  magistrate  abuses  the  authority  reposed  in  him  by  the  law, 
in  order  10  gratify  his  malice,  or  promote  his  private  interests  or 
ambition,  he  may  be  punished  also  criminally  by  indictment  or  in- 
formation. But  the  court  of  K.  B.  have  frequently  declared  that 
though  a  justice  of  peace  should  act  illegally,  yet  if  he  has  acted 
candidly  without  any  bad  view  or  ill  intention  whatsoever,  the  court 
will  never  punish  him  by  the  extraordinary  mode  of  an  informa- 
tion, but  will  leave  the  party  complaining  to  the  ordinary  method 
of  prosecution  by  action  or  indictment.  Burr.  556.  785.  1  162. 
1  Term  Rep.  653.  692.  And  in  no  case  will  the  court  grant  an 
information,  unless  an  application  for  it  is  made  within  the  second 
term  after  the  offence  is  committed  ;  and  unless  notice  of  the  ap- 
plication be  previously  given  to  the  justice,  and  the  party  injured 
will  undertake  to  bring  no  action.  And  if  the  party  proceeds  both 
by  action  and  indictment,  the  attorney-general  will  grant  a  nolle 
prosequi  to  the  indictment.  Indeed  where  a  justice  has  committed 
an  involuntary  error,  without  any  corrupt  motive  or  intention,  it 
may  be  questioned,  whether  it  is  an  indictable  offence.  1  Comm. 
354.  c.  9.  and  Mr.  Christian's  riote  there. 

Justices  shall  not  be  regularly  punished  for  any  thing  done  by 
them  in  sessions  as  judges  ;  and  if  a  justice  of  peace  be  sued  for 
any  thing  done  in  his  office,  he  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence  ;  and  if  a  verdict  goes  for  him, 
or  the  plaintiff  be  nonsuit,  he  shall  have  double  costs.  Stat.  21 
Jac.  I.  c.  12.  Though  if  a  justice  of  peace  is  guilty  of  any  mis- 
demeanor in  his  office,  information  lies  against  him  in  B.  R. 
where  he  shall  be  punished  by  fine  and  imprisonment.  Sid.  192. 
If  a  person  be  never  summoned  by  justices  of  peace,  to  be  heard 
and  make  his  defence,  before  the  justices  make  any  order  against, 
liim,  it  is  a  misbehaviour  for  which  an  information  will  lie  agains* 
them.    See  tit.  Conviction. 

The  court  of  B.  JR.  will  grant  an  information  against  a  justice 
of  peace  on  motion  for  sending  a  servant  to  the  house  of  correction 
without  sufficient  cause;  if  the  justice  do  not  show  good  cause, 
&c.  Mod.  Cas.  in  L.  and  E.  45,  46.  And  for  contempt  of  laws, 
&c.  attachment  may  be  had  against  justices  of  peace  in  B.  R.  on 
motion  of  the  attorney-general,  Sec.  A  justice  of  peace  fined  a  thou- 
sand marks,  for  corrupt  practices.    See  I  Keb.  727. 

By  41  Geo.  III.  (U.  K.)  e.  85.  for  better  payment  of  fines  and  for- 
feitures imposed  by  justices  out  of  sessions  in  England,  receipts 
are  to  be  given  by  the  justices  for  such  fines,  accounts  thereo: 
kept  by  them,  and  the  amount  paid  over  annually  to  the  sheriff  of 
the  county  :  a  duplicate  account,  to  charge  the  sheriff,  is  to  be 
transmitted  by  the  justice  to  the  clerk  of  the  peace. 

The  stat.  24  Geo.  II.  c.  44.  particularly  provides,  that  no  writ 
shall  be  sued  out  against  any  justice  of  peace,  for  any  thing  done 
by  him  in  the  execution  of  his  office,  until  a  notice  in  writing  shall 
be  delivered  to  him  one  month  before  the  suing  out  the  same 
containing  the  cause  of  action,  &c.  within  which  month  he  may 
tender  amends,  and  if  the  tender  be  found  sufficient,  he  shall  have 
a  verdict.  No  such  plaintiff  shall  recover  against  the  justice,  unless 
such  notice  shall  be  proved  at  the  trial.  If  the  justice  shall  ne- 
glect to  make  such  tender,  or  shall  make  an  insufficient  tender 
he  may,  before  issue  joined,  pay   into  the  court  such  sum 
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as  he  shall  think  fit.  Where  an  action  is  against  a  justice  and 
constable,  if  there  be  a  verdict  against  the  justice,  and  the  consta- 
ble be  acquitted,  the  plaintiff  shall  recover  such  costs  against 
the  justice,  as  to  include  the  costs  the  plaintiff'  shall  be  obliged 
to  pay  the  constable.  And  this  statute  enacts,  that  if  the  plaintiff" 
in  any  such  action  shall  recover  against  a  justice,  and  the  judge 
shall  certify  that  the  injury  was  wilfully  and  maliciously  done,  the 
plaintiff  shall  recover  double  costs.  No  action  shall.be  brought 
against  a  justice  for  any  thing  done  in  the  execution  of  his  office, 
unless  commenced  within  six  months  after  the  act  committed. 

This  act  is  by  very  many  subsequent  acts  extended  to  justices 
of  various  description,  and  on  several  occasions,  as  militia,  &c. 

By  43  Geo.  III.  c.  141.  it  is  provided,  that  in  all  actions  against 
justices  on  account  of  any  conviction,  8cc.  by  them,  the  plaintiff' 
(besides  any  penalty  levied)  shall  recover  only  two-fience  damages ; 
unless  notice  and  want  of  probable  cause  be  expressly  alleged  in 
the  declaration,  and  which  shall  be  in  an  action  upon  the  case  only. 
And  if  on  the  trial  of  any  such  action,  it  shall  be  proved  that  the 
plaintiff  was  guilty  of  the  offence  whereof  he  was  convicted,  and 
that  he  underwent  no  greater  punishment  than  was  by  law  assign- 
ed thereto,  he  shall  not  be  entitled  to  recover  any  penalty  levied, 
or  any  costs  or  damages  against  the  justice. - 

By  stat.  27  Geo.  II.  c.  20.  in  all  cases  of  a  wai.ant  of  distress  for 
levying  any  penalty  inflicted,  or  money  directed  to  be  paid,  the 
justice  or  justices  granting  such  warrant,  may  therein  order  the 
goods  distrained  to  be  sold  within  a  certain  time  limited  in  the 
warrant,  to  be  not  less  than  four  days,  nor  more  than  eight  days, 
unless  the  penalty  or  money,  with  the  reasonable  charges  of  taking 
and  keeping  such  distress,  be  sooner  paid.  The  officer  may 
deduct  the  reasonable  charges  of  taking,  keeping,  and  selling  the 
distress  ;  and  if  required,  shall  show  the  party  his  warrant,  and 
permit  him  to  take  a  copy  of  it.  This  not  to  extend  to  stats.  7 
&c  8  PVm.  III.  c.  34.  1  Geo.  I.  c.  6.  as  to  levying  tithes,  &c.  on 
Quakers.  The  stat.  18  Geo.  III.  c.  19.  enables  justices  to  award 
costs  on  determination  of  complaints  before  them,  and  to  levy 
them  by  distress  and  sale  of  the  party's  goods,  or  commit  the  of- 
fender to  the  house  of  correction.  General  rules  as  to  costs  may 
be  settled  in  sessions,  and  allowed  by  the  judges  on  their  circuits 

The  stat.  26  Geo.  II.  c.  14.  was  made  for  the  regulation  of  fees 
of  justices'  clerks  ;  a  table  of  which  is  to  be  made  at  sessions,  and 
allowed  by  the  judges  on  their  circuits  ;  and  in  Middlesex,  by  stat. 
27  Geo.  II.  c.  16.  by  the  chief  justices  at  Westminster,  or  any  two 
of  them. 

For  further  matter  relative  to  this  extensive  and  useful  office, 
see  Burn's  Justice,  tit.  Justices  of  the  Peace;  and  that  book,  and. 
this  Diet,  passim;  the  latter  particularly,  under  lit.  Commitment, 
Cdn~viction,m\(\.  other  apposite  titles. 

Justices  of  Peace  within  Liberties;  justicrarii  ad  /mcem 
infra  liber  tat  es.~\  Are  such  in  cities,  and  other  corporate  towns,  as  the 
others  are  of  the  county  ;  and  their  authority  is  all  one  within  the 
several  territories  and  precincts,  having  besides  the  assise  of  ale 
and  beer,  wood,  victuals,  8tc.  See  stat.  27  Hen.  VIII.  c.  5.  But 
if  the  king  grant  to  a  corporation,  that  the  mayorand  recorder,  &c. 
shall  be  justices  of  peace  within  the  city  ;  if  there  be  no  words  of 
exclusion,  justices  of  the  county  have  concurrent  jurisdiction  with 
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them  ;  and  the  king,  notwithstanding  his  charter,  may  grant  a  com- 
mission of  the  peace  specially  in  that  city  or  county.  2  Hale's  Hist. 
P.  C.  47.  Also  where  the  justices  of  any  corporate  town,  deny 
doing  right,  justices  of  the  peace  of  the  county  may  inquire  into  it 
Mod.  Cas.  1 64.  The  justices  of  peace  in  cities,  or  towns  corporate,  may 
commit  persons  apprehended  within  their  liberties  to  the  house  o* 
correction  of  the  county,  &c.  which  persons  shall  be  liable  to  the 
like  correction  and  punishment,  as  if  committed  there  by  any  jus  - 
tice of  the  same  county.  Stat.  15  Geo.  II.  c.  24.  Justices  of  cities 
and  corporations  are  not  within  the  qualification  act.  5  Geo.  II. 
c.  18.    See  tit-  Mayors,  Corporations,  Justices  of  the  Peace. 

Justices  of  Trail-Bastok,  Were  justices  appointed  by  King 
Ediv.l.  during  his  absence  in  the  Scotch  and  French  wars.  They 
were  so  styled,  says  Hollingshed,  of  trailing  or  drawing  the  staff  of 
justice  ;  or  for  their  summary  proceeding,  according  to  Sir  Ed- 
ward Coke,  who  tells  us,  they  were  in  a  manner  justices  in  eyre; 
and  it  is  said,  they  had  a  baston,  or  staff,  delivered  to  them  as  the 
badge  of  their  office,  so  that  whoever  was  brought  before  them, 
.was  traile  ad  baston,  traditus  ad  baculurn:  whereupon  they  had  the 
name  of  justices  dc  trail  baston  or  justiciarii  ad  trahendum  off'en- 
dentes  ad  baculurn  vel  baston.  Their  office  was  to  make  inquisi- 
tion through  the  kingdom  on  all  officers  and  others  touching 
extortion,  bribery,,, and  such  like  grievances  ;  of  intruders  into 
other  men's  lands,  barretors,  robbers,  and  breakers  of  the  peace, 
and  divers  other  offenders  ;  by  means  of  which  inquisitions,  some 
were  punished  with  death,  many  by  ransom,  and  the -rest  flying 
the  realm,  the  land  was  quieted,  and  the  king  gained  riches  towards 
the  support  of  his  wars.  Mai.  West,  anno  1305.  A  commission 
of  traU-baston  was  granted  to  Roger  de  Grey,  and  others  his  asso- 
ciates, in  the  reign  of  King.  Edit).  III.  S/ielm.  Gloss. 

Justice-Seat,  Is  the  highest  court  that  is  held  in  a  forest,  and 
is  always  held  before  the  lord  chief  justice  in  eyre  of  the  forest 
upon  warning  forty  days  before  ;  and  their  fines  are  set  for  offences 
and  judgments  given,  8cc.  Mamvood's  Forest  Law,  cap.  24.  The 
zine  and  amercement  of  the  justices  in  eyre,  for  false  judgment, 
or  other  trespass,  shall  be  assessed  by  the  said  justices  upon  the 
oaths  of  knights,  and  other  honest  men,  and  be  estreated  into  the 
exchequer.  Stat.  3  Edit).  I.  c.  18.  And  justices  in  eyre  shalJ 
appoint  a  time  for  delivering  in  all  writs  by  the  sheriff,  Sec.  Slat. 
13  Edw.  I.  c.  10.    See  this  Diet.  tit.  Forest. 

JUSTICIAR,  or  JUSTICIER,  Fr.  justicier.']  A  judge,  justice, 
or  as  he  was  sometimes  termed,  justiciary:  Shakesfiear  uses  the 
term  justicier  forjudge.  The  lord  Bermingham  justicier  of  Ire- 
land.    Baker's  Chron.  Angl.fol.  118. 

The  whole  jurisdiction  which  is  now  distributed  among  the 
several  courts  of  Westminster-Hall,  seems  in  the  first  reigns  after 
the  conquest  to  have  been  lodged  in  one  court,  commonly  called 
the  king's  court  where  justice  is  said  to  have  been  administered 
sometimes  by  the  king  himself  in  person,  and  sometimes  by  the 
high  justicier,  who  was  an  officer  of  very  great  authority,  and  used 
in  the  king's  absence  beyond  sea,  to  govern  the  realm  "as  viceroy' 
2  Hawk.  P.  C.  c.  3.  }' 

The  first  justiciaries  after  the  conquest  were  Odo  bishop  of 
Baieux'm  Normandy,  half  brother  by  the  mother  to  the  Conqueror, 
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William  Fitz-Osborn  ,  who  was  viceroy,  and  had  the  same  power 
in  the  north  that  Odo  had  in  the  south,  and  was  the  chief  in  the 
Conqueror's  army.  The  next  justiciaries  were  William* earl  of  Wat* 
ren  in  Normandy,  a  great  commander  in  the  battle  against  Harold, 
and  Richard  de  Bene/acta-,  alias  Richard  de  Tonebridge,  son  to 
Gilbert  earl  of  Brian  in  Normandy,  and  were  constituted  in  1073. 
In  a  great  plea  between  Lanfrank'AX\&  the  said  Odo  Goisfrid  bishop  of 
Constance  in  Normandy,  was  justiciary.  In  the  beginning  of  W^'/f- 
/rctwi  Rufus,  Odo  was  again  justiciary.  William  de  Carilefo,  bishop 
of  Durham,  a  Norman,  succeeded  Odo,  and  then  followed 'Ranul/ih 
Flambard  in  1099.  Afterwards,  in  the  reign  of  Hen.  I.  in  1100, 
Jingo  de  Bocland,  a  Norman,  was  justiciary,  and  after  him  his  son 
Richard  Basset;  then  Roger  bishop  of  Salisbury,  was  justiciary  and 
chancellor.  The  next,  in  the  time  of  King  Stephen,  was  Henry  duke 
of  Normandy,  afterwards  King  Henry  II.  And  in  Henry  the 
second's  time  was  Robert  de  Bello  Monte,  earl  of  Leicester  in  1  ICS. 
but  Alboric  de  Fere,  earl  of  Guisncs,  is  said  to  have  been  justiciary  be- 
fore him  ;  and  after  earl  of  Leicester,  Richard  de  Lucie  was  made  jus- 
ticiary ;  after  him  in  1 1 80,  Ranulph  de  Glanville,  that  famous  lawyer, 
was  made  justiciary;  after  him,  Hugo  de  Put  ado,  commonly  called 
Pusas,  Putac,  or  Pudsey,  nephew  to  King  Si cfih en  by  his  sister,  was 
made  justiciary  in  the  north  parts  beyond  Trent;  and  William  de 
Longo-Campo,  or  Long-Champ,  bishop  of  Ely  was  at  the  same 
time,  by  Richardl.  made  justiciary  on  the  south  parts  of  this  side 
Trent.  Then,  after  the  deprivation  of  William  bishop  of  Ely, 
Walter  archbishop  of  Rouen  in  Normandy,  was  made  justiciary  of 
ail  England.  Brady's  Preface,  Vc.  151.  (D)  (E)  (F)  ;  152.  (A)  (B) 
fC)  :  See  Dugd.  Chron.  Scries,  1,  2,  3,  4,  5. 

William  Long-  Champ,  bi  shop  of  Ely,  chief  justiciar  and  lord  chan- 
cellor to  Rich.  I.  Speed.  473.  Fitz  Peter,  chief  justiciar  in  the  first 
of  John.  Jb.  487.  Hubert  de  Burgh,  earl  of  Kent,  chief  justiciar. 
1  Hen.  III.  Jb.  515.  And  after  him,  Stephen  Segrave.  Jb.  521. 
The  chief  justiciar  was  the  minister  of  regal  command  in  the  ab- 
sence of  the  king.  Jb.  513. 

Towards  the  latter  end  of  the  Norman  period,  the  power  of  the 
grand  justiciar  was  broken,  so  that  the  Aula  Regis,  which  before 
wras  one  great  court  where  the  justiciar  presided,  was  divided  into 
four  distinct  courts,  -viz.  chancery,  exchequer,  king's  bench,  and 
common  pleas.  Gilb.  Hist.  View  of  the  Court  of  Exchequer,  7.  cites 
Madd.  2.  4.  It  determined  about  the  45  Hen.  III.  Brady's  Preface, 
life.  154.  b. 

The  chancellor  was  the  first  in  order  on  the  left  hand  of  the 
justiciary,  and  as  he  was  a  great  person  in  court,  so  he  was  in  the 
■exchequer,  for  no  great  thing  passed  but  with  his  consent  and 
advice  ;  nothing  could  be  sealed  without  his  allowance  and  privity. 
But  the  justiciary  surmounted  him  and  all  others  in  authority; 
and  he  alone  was  endowed  with  and  exercised  all  the  power  which 
afterwards  was  executed  by  the  four  chief  judges,  viz.  the  chief 
justice  of  B.  R.  the  chief  justice  of  C.  B.  the  chief  baron  of  the 
exchequer,  and  the  master  of  the  court  of  wards.  Brady's  Preface 
to  the  Roman  History,  153.  (B).  As  long  as  the  power  of  the  justi- 
ciar continued,  the  Aula  Regis  was  one  court,  and  only  distinguish- 
ed by  the  several  officers;  for  all  the  officers  were  united  under 
the  justiciar,  and  he  was  the  governor  and  superintendent  of  the 
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courts.  Giib.  Hist.  View  of  the  Exchequer,  10.  See  tit,  Judge, 
Justices,  Court,  King's  Bench,  &c. 

JUSTICIATUS,  Judicature,  prerogative.  Cornell. 

JUSTICIES,  Is  a  writ  directed  to  the  sheriff  in  some  special 
cases,  by  virtue  of  which  he  may  hold  plea  of  debt  in  his  county 
court  for  a  large  sum;  whereas,  otherwise,  by  his  ordinary  power, 
he  is  limited  to  sums  under  40s.  Fitz.  N.  B.  117.  Kitch.  74.  It  is 
called  justicies,  because  it  is  a  commission  to  the  sheriff  to  do  aman 
justice  and  right,  beginning  with  the  word  justicies,  &c*  Bract,  lid. 
4.  makes  mention  of  a  justicies  to  the  sheriff  of  London,  in  a  case 
of  dower:  and  it  lies  in  account,  annuity,  customs,  and  services, 
Sec.  New  Nat.  Br.  In  debt,  the  writ  runs  thus :  The  king  to  the 
sheriff  of  S.  greeting:  We  command  you,  that  you  Justice  A.  B.  that 
justly  and  without  delay  he  render  to  C.  D.five  pounds,  winch  to  him 
he  oweth,  as  it  is  said,  and  as  reasonably  he  can  show,  that  he  ought 
to  render  him,  that  no  more  clamour  thereof  we  may  hear,  for  default 
of  justice,  (Jfc. 

This  writ  of  justicies  empowers  the  sheriff,  for  the  sake  of  des- 
patch, to  do  the  same  justice  in  his  county  court  as  might  other- 
wise be  had  at  Westminster.  Finch,  318.  Fitz.  N.  B.  152.  The 
freeholders  of  the  county  are  the  real  judges  in  this  court,  and 
the  sheriff  is  the  ministerial  officer.  3  Comm.  36.  c.  4.  See  this 
Diet.  tit.  County  Court. 

JUSTIFIABLE  HOMICIDE,  See  tit.  Homicide. 

JUSTIFICATION,  justification  A  maintaining  or  showing 
good  reason  in  court  why  one  did  such  a  thing  which  he  is  called 
to  answer.  Bro.  Pleas  in  justification  are  to  set  forth  some 
special  matter  whereby  the  party  justifies  what  he  hath  clone  con- 
cerning lands  or  goods ;  as  that  he  did  it  by  authority  :  and  this 
may  be  by  the  law,  or  from  another  person ;  wherein,  to  make  it 
right,  there  must  be  good  authority,  which  is  to  be  exactly  pursu- 
ed. She fi.  Ep.it.  1041.  Justification  maybe  in  trespass,  and  under 
writs,  processes,  &c.  But  a  person  cannot  justify  a  trespass,  un- 
less he  confesseth  it;  for  he  ought  to  plead  the  special  matter, 
and  confess  and  justify  what  he  hath  done.  3  Salk.  218.  Where 
a  defendant  justifies  in  trespass  on  his  possession  by  virtue  of  any 
estate,  he  must  show  his  title ;  but  when  the  matter  is  collateral 
to  the  title  to  the  land,  it  is  otherwise.  2  Mod.  70.  Sed  qu.  if 
he  should  not  give  colour  ?  or  probably  such  plea  may  amount  to 
•the  general  issue.  If  a  sheriff,  or  other  officer,  justifies  by  virtue 
•of  any  returnable  writ,  he  is  to  show  that  the  writ  was  returned; 
though  he  need  not  if  the  writs  are  not  returnable  writs.  1  Salk: 
409.  And  it  must  be  shown  from  what  courts  the  writs  issued. 
Ibid.  517. 

When  the  action  concerns  a  transitory  thing,  if  the  defend- 
ant justify  the  taking  or  doing  in  one  place  ;  it  is  a  justification  in 
all  places:  if  the  action  concern  a  local  thing,  a  justification  in 
one  place  is  not  a  justification  in  another  place  ;  for  in  the  former 
case  the  place  is  not  material,  but  the  mere  doing  or  taking  of  the 
thjtng  is  the  substance  ;  and  in  the  latter,  the  place  is  material,  as 
this  defendant  may  be  able  to  justify  as  to  one  place,  and  not  in 
another.  2  Lill.  Abr.  134.  If  the  matter  of  justification  is  local, 
there  the  defendant  ought  to  show  the  cause  specially,  and  tra- 
verse the  place :  hut  not  where  it  is  transitory.    Cro.  Eliz,  '667. 
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}f  one  have  corn  upon  the  lands  of  another,  and  he  take  it,  and  the 
owner  of  the  ground  sues  him,  he  must  justify,  and  not  plead  the 
general  issue.  5  Refi.  85.  In  actions  for  entering  a  close,  and 
taking  corn,  the  defendants  may  justify  they  did  it  as  servants  to 
the  parson  ;  and  that  the  corn  was  tithe,  severed  from  the  nine 
parts,  Sec.  2  Keb.  44.  A  man  may  plead  in  justification,  that 
land  is  his  freehold,  on  making  an  entry  thereon,  Sec.  That  one 
entered  a  house  to  apprehend  a  felon  ;  or  by  warrant  to  levy  a  for- 
feiture; to  take  a  distress,  Sec.  And  in  assault  that  he  did  it  in 
his  own  defence,  Sec.  Lib.  Ent.  Words  spoken  may  be  justified, 
because  spoken  in  a  legal  way:  for  words  the  defendant  may  jus- 
tify in  an  action;  but  not  in  an  indictment,  Sec.  1  Danv.  162. 
3  Salk.  226.    See  tit.  Jetton,  Words.  Libel.  y 

A  justification  (in  other  words)  is  a  special  plea  in  bar;  as  in 
actions  of  assault  and  battery,  son  assault  demesne,  -viz.  that  the 
plaintiff  first,  with  force  and  arms,  assaulted  the  defendant,  and 
he  defended  himself,  and  therefore,  if  any  damage  happened  to 
plaintiff,  it  was  owing  to  the  assault  he  made  on  defendant,  and  in 
his  necessary  defence  ;  in  other  actions  of  trespass,  that  the  de- 
fendant did  the  thing  complained  of  in  right  of  some  ofBce  which 
warranted  him  so  to  do  ;  or  in  an  action  of  slander,  that  the  plain- 
tiff was  guilty  of  such  or  such  a  crime,  and  therefore  he,  the  de- 
fendant, spoke  the  words.    See  tit.  Pleading,  Tresfiass,  p"c, 

JUSTIFICATORS,  just?ficatores.^\  A  kind  of  compurgators,  or 
those  that  by  oath  justified  the  innocence,  or  oaths  of  others  ;  as 
in  the  case  of  waging  of  law.    See  Wager  of  Law. 

JUSTIFYING  BAIL,  See  tit.  Bail  I. 

JUSTITIA,  A  statute,  law,  or  ordinance.    Hoveden,  ft.  666. 

Justitia,  Is  often  taken  for  jurisdiction,  or  the  office  of  a  judge. 
Leg.  Edw.  Confess,  cap.  26. 

He  who  is  now  called  justitiarius  was  formerly  called  justitia, 
i.  e.  a  judge.    Leg.  Hen.  I.  c.  42. 

JUSTITIAM  FACERE,  To  hold  plea  of  any  thing.  See  Selden 
in  his  Notes  upon  Eadmerus. 

JUSTITIUM,  A  ceasing  from  the  prosecution  of  law,  and  ex- 
ercising justice  in  places  judicial.  Cowell. 

JUSTS,  Fr.  jousta,  i.  e.  decursus.~\  Were  exercised  between 
martial  men  and  persons  of  honour,  with  spears  on  horseback  ;  and 
different  from  tournaments,  which  were  military  contentions,  and 
consisted  of  many  men  in  troops  ;  whereas  jousts  were  usually  be- 
tween two  men  singly.  They  are  mentioned  in  stat.  24  Hen.  VIIL 
c.  13.  and  are  now  disused. 
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